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dismissed .. 306 


INJUNCTION —Vacant site—When decree of per- 
manent injunction can be granted— Permanent 
injunction not to be granted only on the ground of 
ea possession without adjudicating seats 


INTERPRETATION OF STATUTES— Special 
overriding the general—Both must deal with the same 
subject-matter f .. 261 


LETTERS PATENT (MADRAS), clause 15—“Jadg- 
ment” meaning of © æ 91 


GENERAL INDEX 


LIFE INSURANCE CORPORATION OF INDIA 
ACT (XXXII OF 1956), section 49—Life Insurance 
Corporation of India (Staff) Regulations (1960), - 
regulations 4 and 58—Scope of regulation 58— 
Settlement between Federation of Class I Officers snd- 
Corporation, 1970 and Chairman’s Instructions, 1970" 
— Extent of Chairman’s powers—Word ‘may’ occurring. 
in settlement, and words “and the subsequent financial" 
years” occurring in the Instructions—Construction of 
—Bonus paid for two years as per Instructions after 
specified period—Effect—CircuJar issued on 26th 
September, 1975, intimating bonus would not be paid 
pending review of question—Circular, dated 23rd 
Jane, 1976, intimating rescinding of 1970 agreements 
and Instructions regarding bonus— Validity of circulars 
challenged - 358 


LIFE INSURANCE CORPORATION OF INDIA 
(AGENTS) REGULATIONS (1972), regulation 16 
(b), (d)—Insurance Agent ge memo. issued— 
Investigation by the Corporation—Ex parte statements 
obtained from proposers—Enquiry into the charges 
by the Corporation—Rx parte statements relied on— 
Copies not given to agent—Services of agent terminated 
—Violation of principles of natural justice—Reaso1— 
able opportunities not given to agent to meet the 
allegations and the evidence against him—Order of 
termination quashed .». 3L 


LIMITATION ACT (IX OF 1908), section ae 
cability ve 325 


LIMITATION ACT (XXXVI OF 1963), Articles 134 
and 136—Second application for delivery of possession 
whether continuation of earlier application —Appli- 
cation made within twelve years cannot be stated to be 
barred by limitation we 443 


MADRAS CITY CIVIL COURT ACT (VII OF 1892), 
sub-section (2-A) of section 15 as incorporated by 
Amending Act XXXIV of 1980—Whether retrospective 
or prospective we 146 


MADRAS HINDU RELIGIOUS AND CHARITA- 
BLE ENDOWMENTS ACT (XXIIOF 1959), section 
40—Applicability æ.. 36% 


MADRAS MINOR INAMS (ABOLITION AND- 
CONVERSION INTO RYOTWARI) ACT (XXX OF 
1963), sections 3 (a) and (b), 7,1! and 16 (4) GA— 
Villagers claiming patta to various items of land— 
suo motu enquiry by Settlement Tahsildar— Villagers 
held not entitled to patta—Direction that lands should: 
vest with the Government— Appeal to Inams Abolition. 
Tribunal—Appeal dismissed for default— During: 
pendency of appeal the first respondent in second 
appeal, temple, moving Settlement Tahsildar to 
conduct fresh enquiry—Fresh enquiry conducted and 
patta directed to be issued in favour of temple ix 
respect of the same lands—Appeal to Tribunal— 
Preliminary objection that Settlement Tahsildar has 
no power to rescind the earlier order—Tribunal con- 
firming order of Settlement Tahsildar—Appeal to 
High Court—Order set aside oe 26 


MAXIM—Res ipsa loquiter—Applicability 284 


MOTOR VEHICLES ACT (IV OF 1939), sections 2 
(2). 2 (19), 4, 21 and 47—‘Permit’ and “owner”, 
definitions of—Minor, whether can be a permit D 


GENERAL INDEX 


MOTOR VEBICLES ACT (1939)—(Contd.) 


———Section 47—Grant of stage carriage permit— 
Criteria for consideration we 235 


———Section 95 (2) and Workmen’s Compensation 
Act (VHI of 1923) —Checking Inspector employed by 
transport company engaged in checking the tickets— 
While so, concerned vehicle getting off the road 
dashing againsta palmyra tree and capsizing—Check- 
ing Inspector crushed to death—Dependants of the 
deceased claiming compensation— Insurance com pany 
resisting claim and relying on section 95 (2) of the 
Act—Insurance policy containing a clause covering 
such persons—Insurance company liable to pay 
compensation upto the limit prescribed in Workmen’s 
Compensation Act we 284 


NATURAL JUSTICE—Principles of—Applicability 
in disciplinary proceedings we BI 


en ERSHIP ACT (IX OF 1932), sections 42 ae 





Sections 63, 72, 45 and 37—Retirement of 
partner when takes effect we 405 


——— Section 69—Civil Procedure Code (V cf 1908), 
Order 23, rule 1—Suit filed by unregistered firm under 
Admiralty jurisdiction in respect of a ship—suit 
withdrawn without taking permission to file fresh suit 
—Firm got registered—Fresh suit filed on the same 
cause of action—Held no permission from Court 
necessary—Dismissal of earlier suit not a bar to filing 
of fresh suit by the registered firm—Concerned ship 
not a foreign ship—Suit under Admiralty jurisdiction 
not competent—Permission sought to treat suit as one 
under ordinary original jurisdiction—Permission, if 
can be given eo 10 


PAYMENT OF GRATUITY ACT (XLI OF 1972), 
- sections 4 (1) (b) and 4 (6) (b) (ii).- Charge memo- 
issued to permanent employee of the petitfoner-Mil] 
on 3rd October, 1975—No suspension order— 
Employee’s letter of resignation, dated 4th February. 
1976—Petitioner refusing to accept resignation pending 
enquiry—Enquiry held on 24th June, 1976— Employee 
applying on 2nd June, 1976, to concerned authority 
under the Payment of Gratuity Act— Employee 
dismissed on basis of enquiry findings on 8th June, 
1976, by the petitioner—Gratuity ascertained after 
contest by the petitioner and Rs. 5,167 directed to 
be paid by the petitioner by order, dated 30th August, 
fe pre against the order dismissed—Writ 
petition filed to quash the order ee 373 


PRESIDENCY SMALL CAUSE COURTS ACT 
(XV OF 1882), section 38 and Civil Procedure Code 
(V of 1908), section 115—Revision against order in 
New Trial e ae of the High Court to 
entertain such revision æ 229 


PRESIDENCY TOWNS INSOLVENCY ACT (III OF 
1909), section 39%—Application for discharge by 
insolvent— Circumstances to be considered— Payment 
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PRESIDENCY TOWNS INSOLVENCY ACT (1909} 
—(Contd.) 


of 0. 25 ps. ina rupee, one of such circumstances— 
Faijure to provide payment—Nect an absolute condi- 
tion to refuse discharge—Law of benkruptey™ Oe 


PREVENTION OF CORRUPTION ACT (II OF 1947):- 
sections 5 (2) and 5 (1) (d) and section 461 of Indian 
Penal Code (XLV of 1860)—Public servant receiving’ 
bribe amply proved—What of finding under section 
161 of Indian Penal Code—Would not preclude the 
Court from convicting the accused under section 5 (1) 
(d) of Act II of 1947, if the facts make out the 


ingredients of that offence oe 340 
PROVINCIAL INSOLVENCY ACT (V OF 1920), 
section 52—Applicability we 193: 


SPECIFIC RELIEF ACT (XLVI OF 1963), section: 
9—Right of tenant to get back possession in case of 
forcible eviction we 140 





section 16 (c)—Decree for specific performance 
sought—Averment of readiness and willingness to per- 
form the contract necessary in the pleadings -~ 


STANDING ORDER, CLAUSE 13 (IV)—Scope and 
construction we «STE 


SUCCESSION ACT (XXXIX OF 1925), sections 213, 
228, 270, 57 (a) and (b)— Scope—Executor —Will 
executed and probated outside India—Deceased 
leaving estate in India—Ancillary probate to be 
Obtained in India to assert right to the estate in ere 


TAMIL NADU AGRICULTURISTS’ DEBT RELIEF 
ACT (IV OF 1938) AS AMENDED BY TAMIL 
NADU ACT (YII OF 1973), sections 3 (fii), 7 and 
9-A —Definition of agriculturist —Amendment — 
Extension of benefits under Act .of 1973 to certain 
categories of persons —Qualification as to being an 
“‘apriculturist at the time of incurring the debt” not 
affected by the amending act—Scope e 5P 


TAMIL NADU BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), sections 2 (2), 
14 (1) (b)—“Building” occurring in section 14 a) (b} 
may mean more than one building let undera single 
lease—Bona fide requirement for demolition and 
reconstruction —Means of the landlord relevant 
factor—Not necessary to jingle the coins before the 
Controller— Premises demised consisting of two 
door numbers—Single petition for eviction, if main- 
tainable—Test » 186 


— Section 2 and Trusts—Notification exempting 
public trusts from the Act—Object of concerned trust 
to help poor Vaisyas and Brahmins for upanayanam 
and marriages, feeding of Swamis in Temple daily, 
sinking or renovating drinking water wells for the use 
of the public, etc.—Constitution of trust beld to be of 
public trust only—Suits by the trust for ejectment of 
the defendants maintainable m T2 


———as amended by Act (XXI) of ee) section 10 
(2)—Petition for eviction on ground of wilful default 
in payment of rent—Eviction ordered by Controller— 


§ e 
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ACT (1960) (Contd.) 


Appellate Authority reversine order on assumption 
-that default must have been due to difficulties in 
‘tenant’s family —Reviyion against order—Subsequent 
payment no sufficient excuse nor can relieve tenant 
from the charge of wilful default we 52 


e2 -Section 10 (2) (i)—Wilful default, what is— 
Landlord allowing rents to get accumulated—Practice 
in business community—Receiving the same whenever 


needed, not wilful default by tenant in payment of 
‘gent ww» 114 


——-~Section 10 (2) (ii) (a)—Sub-letting, what is 
meant by~ Transfer of entire interest by tenant in the 


building will entitle th 
eviction e landlord to get an order of 


———Sections 10 (3) (a) (i) and 14 (1) (b)—Petition 
l for eviction—No dudo about a iad condition 
of the building by Rent Controliler—Photograph relied 
on by Rent Controller not vroperly proved—Rent 
Controller and Appellate Authority bound to record 
‘their findings based on evidence—Order of eviction 


passed by Rent Controller and confirmed by Appellate 
Authority set aside— Matter remitted k Rent 
Controller aa. 165 
———Sectien 10 


. a 10 (3) (a) (ili)—Minor landlord of a 
building — Minor admitted to ‘he benefits of a partner- 
SEAL filing petition under section 10 (3) (a) 
Q!) of Act XVII of 1960 against the tenant seeking 
ne for partnership business—Eviction order- 
pe y Rent Controller —Reversal of order by Appel- 
ate Authority—Revision by minor—Minor held 
‘incompetent to represent the partnership we 85 


vay AS amended by Act (XXIII of 1973), section 11 
(1) Tenant filing application before” appellate 
ay seeking extension of time for deposit of 
fee tog iss of earlier application questioning 

Ee pn to deposit of entire arrears by High Court 
"not disclosed— Amounts to suppression of a material 
‘fact—Petitioner not entitled to any relief 8 


—-—— Section 11 (4) and Tamil Nadu Agriculturist’ 
Relef Act (IV of 1938), section 19-A aa ah 
section A of the Act—Usufructuary mortgage of 
‘residential house for Rs. 4,000 followed by lease back 
-the next day in favour of mortgagor on a monthly 
rental of Rs. 70—Mortgagor also executing later 
«simplo mortgage for Rs, 2,000 at 18 per cent. interest 
per month—Non- payment of ront byl mortgagor— 
Notice terminating lease —Mortgagee filing eviction 
petition—Eviction ordered—Appeal to Appellate 
Authority by mortgagor—Pending appeal mortgagee 
“filing application under section 11 (4) of the Act— 
Mortgagor directed to deposit the arrears of rent—On 
-defau t, sag made directing delivery of possession— 
Farliersuit by mortgagee for arrears of rent decreed 
—Decree aad in appeal—Petition by mortgagor 
under section 19-A read with section 9-A, Tamil 
Nadu Agriculturists Relief Act for redemption of the 
mortgagee—Mortgagor directed to pay only principal 
‘amount efter scaling Gown the interest to a nominal 
amount—Order confirmed in appeal—-Order of the 
civil Court wiping off, the arrears of rent —Impact 


on order of eviction und 
‘Control Act PRENEO E EERI 


ACT (1960) (Contd.) 


——— Section 13 (1) (b}—Petition for eviction— 
Demolition and reconstruction —Proposed demolition 
of two partition walls and putting up of two steel 
beams, pot ‘demolition and reconstruction’ within 
the meaning of section 14 (1) (b) sss 3 


——-~a8 amended by Act XXIII of 1973), section 18 
—Petition for eviction from residential premises on 
grounds of arrears of rent and bona fide requirement 
for own occupation—Compromise between the parties 
—Two years time granted to tenant to vacate— 
Expiry of period —Tenant’s failure to vacate—Suit by 
tenant in civil Court for declaration and injunction— 
Suit dismissed for default—Petition seeking to set 
aside the ex parte order of dismissal—Order of 
eviction put in execution—Delivery ordered—Ex parte 
order set aside but suit dismissed on merits—Appeal 
by tenant—Possession except for one room taken by 
landlord —Appeal also ultimately dismissed on merits 
—Writ petition filed to quash the order of eviction — 
Order of eviction held valid vo 292 


———Section 18—Powers of the Rent Controller to 
order restitution cee 18 


———Section 18 —Tamil Nadu Buildings (Lease and 
Rent Control) Rules (1974), rule 16 (3)—Code of Civil 
Procedure (V of 1908), sections 151, 144—Scope of 
the third proviso to rule 16 (3)—Controller’s order 
for eviction of tenant—Appeal to appellate authority 
—Dismissal of appeal for default—No ‘stay during 
pendency of appeal—Application to set aside order 
of dismissal—Notice served on Jandlord—Execution 
of eviction order—Landlord obtaining possesston— 
Respondent applying for redelivery— Redelivery 
ordered—Revision to High Court—Controller has all 
powers of a civil Court—Includes inherent power to 
Order restitution in appropriate cases „e 220 


——-—Section 23 (1) (b) and (2)—Petition by the 
tenant to reopen the case to examine a witness for 
proving regular payment of rent—Petition dismissed 
—Revision against that order, if maintainable 


eee 


———as amended by Act (XXIII of 1973), section 
29 —Exemption of certain buildings from 
purview of Act by G.O. Ms. No. 1998, dated 12th 
August, 1974 and G.O. Ms. No. 2000, dated 16th 
August, 1976—Supersession of the earlier G.O. by 
the later G.O.—Suit for possession by Public Trust 
—Maintainable— Earlier G.O.—Applicability of to 
both classes of trusts we 349 


TAMIL NADU CITY TENANT’S PROTECTION 
ACT (XIX OF 1955), sections 9, 3 and 11—Lessee 
putting up superstructure on demised Jand—Ter- 
mination of tenancy— Whether tenant entitled to 
compensation for superstructure—Notice under sec- 
tion 11 not issued—Waiver of notiee—Rffect 280 


TAMIL NADU CULTIVATING TENANTS’ PRO- 
TECTION ACT (XXV OF 1955), section 3 (2) (b) 
and (c)—Petition for eviction by landlord agains 
tenant—Allegation that the tenant put the land toa 
different use—Digging up of a pond raising coconnt 
trees in double crop land let out for the cultivatio p 
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‘T.N. CULTIVATING TENANTS’ 
“ACT 1958)—(Contd.) 


of paddy, burial of dead cow in the land leased are 
neither agricultural] nor horticultural user—Land- 
‘lord entitled to order of eviction ww. 246 


——~—Section 3 (4)—Petition for eviction by land- 
lord before Revenue Court—Salient aspects to be 
-considered by Revenue Court under the is 


PROTECTION 


———Section 3 (4) (a) and rule 8 (#) (a) of the 
Rules framed under the Act—Petitioner cultivating 
‘tenant—Petition for eviction on ground to petitioner 
—Refusal to receive the same—Revenue of arrears 
-of rent—Notice sent by registered post—Court accept- 
ing endorsement on postal cover as sufficient proof 
-of service—Tenant set ex parte—Landlord examined 
and order passed—Tenant directed to deposit arrears 
within 15 days—Order of the Revenue Court not 
however communicated to the tenant— Amount not 
-deposited—Eviction order passed—Order whether 
liable to be quashed w- 329 


—~—— Sections 6 and 6-A—Bar of 


jurisdiction of 
-civil Courts ses. 195 





Section 6-B—Revenue Court passing order of 
eviction against tenant straightway—No time given 
‘to tenant to deposit arrears of rent—Validity of 
order we AJS 


———and rule 8 (if) (a)—“As far as possible’— 
‘Meaning of ( ( ai 329 


TAMIL NADU DEBT RELIEF ACT OF 
1976), section 3 (k)—*‘Rural Artisan”—Definition of 
— Homeopathy practitioner, if a rural artisan—Suit 
-on basis Of promissory note against aad grind 
doctor—Plea of being entitled to the benefits of the 
Act, if tenable se 


———Section 12 and Tamil Nadu Debt Relief Act 
{V of 1980)—Debtor claiming benefit under the Act 
—Burden of proof we 95 


TAMIL NADU DERT RELIEF ACT (XIII OF 1980) 
{as amended by Tamil Nadu Act X of 1981), section 
3 (d), Provisos (y) (v/) and (v/i) and section 4— 
Interpretation of proviso (Y), (vi) and (vii) of section 
3 (d)—Provisos act on three different sets of indi- 
‘vidaals—Need for harmonious construction — Pro- 
missory note debt covered by section 4—Tahsildar or 
the other authorities held not enabled to discharge— 
Civil Court alone to decide «- 170 


——— Section 3 (d), Proviso (v/) Explanation and (vif) 
5, 6and13 and Tamil Nadu Debt Relief Rules, 
G.O. Ms. 1067, dated 2Ist Apri], 1980 and 24th 
“November, 1989—Certificate of discharge granted by 
‘the Tahsildar—Tahsildar or Deputy Tahsildar appoint- 
æd as ‘prescribed authority’ by State Government 
to issue certificate of valuation—Effect of certificate 
issued by the authorities—Binding nature—Duty of 
Appellate Authority «- 167 


.—— Sections 3 (d) (vi) Explanation and (vii), 4, 5— 
Applicability—Promissory note—Creditor obtaining 
«decree thereon—Debtor applying to Tahsildar for 
certificate of discharge— Retusal of such certificate— 


T.N. DEBT RELIEF ACT (1980)- (Contd.) 


Tahsildar’s Certificate showing only approximate 
value of the property owned by the debtor— Appel- 
late authority holding debtor entitled to the benefits 
of the Act and Tahsildar’s certificate unacceptable 
due to his not being the competent authority —Credi- 
tor filing writ ww 346 





—Section 4(2)—Scope and applicability— The, 
Tamil Nada Debt Relief Act oud of 1976), section 
3 (6)—‘Small farmer’—Definition a 1 


—— Section 5 — Application by debtor for relie 
under the Actin respect of gold articles alleged to 
have been pledged—Existence of the debt as well as 
pledge disputed—Jurisdiction of Tahsildar to go into . 
the question sc 53 





Sections 5 and 6—Money advanced on pro- 
missory notes—Suit for recovery of the amount— 
Pending the suit application by debtor to Special 
Tahsildar seoking a certificate of discharge—Tahsildar 
issuing certificate—Order confirmed on appeal by 
Sub-Collector—Tahsildar, if has jurisdiction to issue 
certificate in respect of mere money claims æ 8 


———Section 6 (12) (i)—Petitioner advancing money 
to salvage property from the clutches of an earlier 
creditor who wanted to bring the property to sale by 
public auction ~Money so advanced whether can be 
treated asa purchase price ww» 30 


———Sections 6 and 12 (1)—Sale of house property, 
subject to mortgage—Direction to the purchaser to 
pay the mortgage amount to the mortgagee—Purchas- 
er claiming benefits under Act — Claim nesatived 


TAMIL NADU FOREST ACT (V OF 1882), sections 
35 and 36 and Tami! Nadu Timber Transit Rules 
(1968), rule 3—Cancellation of Form II permit with- 
out notice—Validity—Scope of rule3 (iii) «e 287 


TAMIL NADU INAM ESTATES|(ABOLITION AND 
CONVERSION INTO RYOTW ACT (XXVI OF 
1963), sections 9 and 4~—Simultaneous proceedings 
before the authorities under the Act and before the 
civil Court—Authorities under specified Act bound 
by decision of civjl Court on jurisdictional sare 


TAMIL NADU LAND REFORMS (FIXATION OF 
CEILING ON LAND) ACT (LVI OF 1961), sec- 
tions 18 (1) and 50 (3) (c) (i) and rule 45 (1) of 
Tamil Nadu Land Reforms Rules (1962) — Notifica- 
tion under section 18 (1), with regard to acquisition 
of surplus lands of the petitions’ holding, publish- 
ed—Compensation fixed for such surplus lands under 
rule 45 (1)—Draft assessment roll publishedin the 
gazette on 21st November, 1979—Petitioner filed 
objections on 4th February, 1980 — Proceedings 
rejecting objections as time- ed on 21st February, 
1980—Petition filed on 22nd February, 1980, for 
recOnsiderationalso rejected—Appeal to the Land 
Tribunal also dismissed-—Revision against order of 
Tribunal - 387 


——-—ag amended by Act (XVII of 1970), section 
22—Scope and applicability— Two sales by 
conveyance on 15th May, 1970—Sales preceded bv 
agreement of sale of 4th February, 1970—Date of 


8 e 


T.N. LAND REFORMS ETC., ACT (1961)—(Contd.) 


tommencement of the Act, 15th February, 1970— 
Notified date 2nd October, 1970—Sales whether 
effected to defeat the provisions of the A 


TAMIL NADU LAND REFORMS (REDUCT ION 

OF CEILING ON LAND) ACT (XVII OF 1970), 

sections 15, 73 (vii) and 78—Authorised Officer 

revising his earlier order and making fresh assess- 

ment regarding determination of exemption—Not 

pre msaible under section 15—Section 78, if appia 
e oes 


TAMIL NADU OCCUPANTS OF KUDIYIRPPU 
(CONFERMENT OF OWNERSHIP) ACT (XL OF 
1971), sections 2 (3), 3, 4—Scope of section 4, Civil 
Court's jurisdicition if and how far ousted .. 436 


TAMIL NADU OCCUPANTS OF THE KUDIYI- 
UPPU (PROTECTION FORM BVICTION) ACT 

OF 1961, different from Act XL of 1971}— 
Act XL of 1971 to be construed on lts own terms— 
Suit for possession as settlee of a house and back- 
yard under a settlement—Defendant, son of settlor, in 
occupation since 1961—Allegation of defendant being 
a tenant under the plaintiff—Denial by the defendant 
—Suit dismissed by trialCourt but decreed by Dis- 
trict Court and confirmed in second appeal—Execu- 
tion petition by decree-holder for delivery—Defen- 
dant claiming benefits under the Kudiyiruppu Act— 
Civil Court’s jurisdiction to decide—Claim if tenan- 
ble—Execution, if barred 436 


TAMIL NADU PANCHAYATS ACT (XXXV OF 
1958), section 170 and Civil Procedure Code (V of 
1908), Order 1, rule 10—Petition to implead Panch- 
yat as party in suit—Objection of not:ce under 
section 170 not being given—Objection not sus- 
tainable—Notice applicable only where compensa- 
tion is claimed against Panchayat .. 58 


TAMIL NADU PARTNERSHIP (REGISTRATION 
OF FIRMS) Rules (1961), rules 5,6—Scope .. 405 


TAMIL NADU PROHIBITION ACT (X OF 1937)— 
Consumption of liquor by employee — Conviction 
under the Act—Whether amounts to an offence 
involving moral turpitude si Al 


TAMIL NADU PUBLIC PREMISES (EVICTION 
OF UNAUTHORISED OCCUPANTS) ACT (IOF 
1975), sections 4, 5and 6—Scope and applicability 

.. 422 


TRANSFER OF PROPERTY ACT (IV OF 1882), 
section 53-A—Doctrine of part performance—Agree- 
ment of sale entered into on 4th February, 1970— 
Sales effected on 15th May, 1970—Section 22 of the 
Tamil Nadu Land Ceiling Act—Encompasses tran- 
sactions which fall within 15th February, 1970 to 
2nd October, 1970—The instant sales cannot be con- 
sidered as void by reason of section 53-A, Transfer 
of Property Act . 261 


———Section 106 — Notice terminating tenancy— 
Yalidity se or 
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TRANSFER OF PROPERTY ACT (1882)—(Contd.} 


— —Section 106—Tenant agreeing on 18th July, 
1975 in Exhibit A-6 to vacate by Ist August, 1975 
—Tenant not vacating by 1st August, 1975 but asking: 
for further time — Plaintiff-landlord not agreeing— 
Issue Of notice, dated 11th August, 1975 by land-- 
lord asking tenantto deliver possession by 17th 
August, 1975—Tenant alleging noticeto be not in 
accordance with section 106 of the Transfer of Pro- 
perty Act—Held Exhibit A-6 was a contract to be 
contrary we 16 


———Section 108 (9)—Lease of building by Collector 
fora fixed perlod—Expiry of the said perfod—Pro- 
perty leased out in public auction—Original lessee 
not delivering possession—Right of lessor does not 
extend to taking possession by force— Poijtion not 
different even inthe case of tenancy under Govern- 
ment—Lessor’s right of re-entry—Premises sealed with: 
the help of policeman by use of force—Distinction 


between English Law and Indian Law pointed ne 


TRAVANCORE LIMITATION REGULATION (VE 
OF 1100 M. E.), section 20, Article 136 of first 
Schedule, Part B States Law Act (III of 1951), sec- 
tion 6— Limitation Act (XXXVI of 1963), section 
30—Suit for redemption and partition filed on 2nd 
January, 1971—Othi and kuzhikkanam deed of 1895 
—Purakkadom deed of 1913—Properties In erstwhile 
Indian State of Travancore—Suit whether barred by 
limitation—Trial] Court decreeing suit and first 
Appellate Court dismissing the suit—Second AppeaF 


by plaintiffs—Suit held to be within time 118- 
WAKE ACT (XXIX OF 1954), section 3 (1) and 66 
(c)—Non-Muslim whether can create a. wakf as defin- 


edin the Act—Grant by Hindu King for purposes 
of fakkis resorting to darga—Nature of—‘Wakf’ ang’ 
‘deemed ‘wakf’—Definition of—Scheme for adminis- 
tration of darga framed by the Court — Sanction 
obtained from civil Court for Jeasing a small part 
of concerned property—Whefher sufficient — Appli- 
cation under sectiou 30-A of the Act, if nee 


WORDS AND PHRASES—“Moral Turpitude”’... 4h 


WORKMEN'S COMPENSATION ACT (VIU OF 
1923), section 3—Watchman in a mill preventing: 
grazing of cattle belonging to outsiders within the 
mills compound—Watchman beaten resulting in 
serious injurious—Watchman laid in hospital for 6$ 
days —Disabled—Claiam for compensation by watch- 


man before Additional Commissioner for Workmen’s 
Compensation—“‘Accident’’, meaning of— “Arising 
out of andin course of employment” — Test — 
Watchman awarded compensation by the Additional] 
Commissioner—Appeal by Mill-owner management 
—Watchman, held entitled to compensation— Quan- 
tum however reduced æ.. 240 


NOTES OF RECENT GASES 


Brindha Muthuswamy z. The Tamil Nada Small Industries Develop- 
ment Corporation Ltd., by its Manager, Industrial Estate 

Christian Medical College by its Secretary v. Government of India, 
rep. by the Secretary, Ministry of Law, Delhi 


George Varghese y. The Food Corporation of India, repre sented by its Zonal 
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Sampoorna Ammal y. Asokan / 
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INDEX OF RECENT CASES 


CIVIL PROCEDURE CODE (V OF 1908), section 50 
and Order 21, rule 22—Mortgage decree—Execution 
against the defendants—Pending execution first defen- 
dant dying—Execution petition closed—Legal repre- 
sentatives impleaded as parties—Notice of execution 
ordered to all—Some of them not served—Sale effect- 
ed—Execution Court has no jurisdiction to e 
sale si 





Section 115—Substantial injustice caused to 
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section 2 (k)—Industrial Dispute--Christian Medical 
College Hospital as an attached teaching institotion, 
whether an educational institation—Applicaiblity of 
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OF 1887), section 25—Scope æ 3 
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CONTROL) ACT (XVII oí 1960 as amended by Act 
(XXII of 1973), section 23 (3)—Appellate authority 
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(I OF 1976), section 4, 5and 6—Scope and appli- 


The Madras Law Journal 





I] 





M. A. Sathar Sayeed, J. 
P. Narasimha Chetty (died) v 
Narayana Chetty. 
18th October, 1982. 
C.R.P, Nos, 4002 of 1981, etc. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 23 (3)— 
Appellate authority constituted under the Act 
—Power to remand matter to the Rent Con- 
troller. 


The only question involved in all these cases 
was whether the appellate authority under sec- 
tion 23 (3) of the Tamil Nadu Buildings 
(Lease and Rent ‘Control) Act (XVIII of 
1960) (as amended by Act XXIII of 1973) 
has got power to remand and remit a case to 
the Rent Controller for fresh disposal if it 
finds that some evidence is lacking or is neces- 
sary for the disposal of the case. 


Held: A catena of cases on the interpretation 
of section 23 (3) of the Tamil Nadu Act 
- (XVIII of 1960) clearly brings forth, that the 
appellate atthority, after calling for the re- 
cords from the Rent Controller should con- 
duct such further enquiry either personally or 
through the Controller and shall decide the 
appeal. The wording “shall decide the ap- 
peal” clearly shows that the power of the 
appellate authority is to decide the appeal by 
himself and not to remit the matter for fresh 
disposal as it has been done in the instant 
case. 


Held further, following the Bench decision in 
Rangaswami Naidu v. The Second Judge; 
Court of Small Causes, Madras, (1949) 1 M. 
L.J. 24 (N.R.C.), the appellate autbority 
under the Tamil Nadu Act XVIIT of 1960 
as amended, has no power to remit the matter 
to the Rent Controller for fresh disposal. 


NOTES OF RECENT CASES 
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In the instant revision the appellate authority 
finds that some evidence is necessary for the 
disposal of the appeal; it can hold further 
enquiry as it thinks fit either personally or 
through the ‘Controller. That is to say the 
appellate authority can hold further enquiry 
Or can direct the Controller to hold it and 
Submit the result of enquiry to him. 


R.S. Petition allowed. 





V. Balasubrahmanyan, J. 
Vinod Mothilal v. 


The State of Tamil Nadu. 
7th July, 1982. 


CRP. No. 2714 of 1981. 


Civil Procedure Code (V of 1908), Order 1, 
rule 9—jAlis-joinder and non-joinder of pro- 
perti¢s—Government statutory tenant in respect 
of a building—Building actually occupied by 
several allottees from State Government—Suit 
for arrears of rent—State Government alone 
impleaded as party defendant—Sitt, whether 
bad for non-joinder of parties. 


The suit was for recovery of arrears of rent 
from the Government, which was a statutory ` 
tenant of the plaintiff's building. The build- 
ing was actually occupied by several allottees 
from the State Government. As and when the 
vacancies arose, the vacancies were intimated 
by the plaintiff to the Accommodation Con- 
troller. According to the plaintiff the rents 
for the premises had not been paid to him 
and therefore he was entitled to recover the 
rents. In the suit for recovery, the plaintift 
had impleaded the State Government and ask- 
ed for relief as against it. None of the allot- 
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tees in actual occupation of the plaintiff’s pre- 
Mises had been impleaded as party-defendant. 
An issue was raised that the suit was bad for 
non-joinder of the allottees as party-defendants. 
The issue was tried as a preliminary issue and 
it was held that the suit was bad for non- 
joinder of the allottees. 


"On revision to the High Court it was 


Held: . The suit is a simple one laid for the 
recovery of rent in arrears and when it is 
recognised that the State Government alone, 
and not any other person was a Statutory 
tenant then it follows that it is only the State 
Government which can be a proper and neces- 
sary part to the suit for rent. That the State 
Government may have to realise the money 
from the allottees would. involve a separate 
cause of action in itself in which the landlord 
would be least interested, since it is a matter 
which would strictly concern the Government 
on the une hand and the allottees on the 
other. In those circumstances, the allottees 
can, by no means, be regarded either as neces- 
sary parties or as proper parties to the present 
suit. The issue in question is answered in 
favour of the plaintiff. The suit as laid is 
perfectly competent and is not bad for non- 
joinder of parties. 


K. Chandramouli and V. Ramesh, for Peti- 
tioner. 


T. N. Vallinayagam, for Additional Govern- 
ment Pleader, for Respondent. 


R.S. Petition allowed. 





S. Nainar Sundaram, J. 
Nagammal v. 


Sarathambal. 
30th September, 1982. 
C.R.P. No. 1199 of 1982. 


(A) Civil Procedure Code (V of 1908), 
Order 6, rule 17—Amendment of the plaint— 
Suit for partittion—Preliminary decree passed— 
Application for passing final decree—Commis- 
sioners report obtained — Application for 
amending the plaint on the basis of Commis- 
sioner’s report to introduce true items—Appli- 
cation allowed — Defendant not served with 
copy of the amended plaint—No opportunity 
given to file additional statlement—Pention by 
defendant to file additional written statement— 
Petition disrmissed—On revision order set aside. 


(B) Civil Procedure Code (V of 1908), sec- 
tion 115—Swbstantial injustice caused to the 
parties—Interference in revision permitted. 


It is fundamental that where a pleading is 
allowed tc be amended, an opportunity should 
be given to the opposite party to meet the 
new case by filing additional written statement, 
and there should be a further testing of the 
cause of the parties on the amended pleadings. 
The plaint in the present case was am- 
ended only subsequently and the defen- 
dants craved permission to file an addi- 
tional written statement. The fact that 
even anterior to the amendment of the plaint 
and the adherence to the legal process, pur- 
suant thereto, there was amendment of the 
preliminary decree following the amendment 
of plaint and adjudication on amended plead- 
ings, the position had been altered and great 
hardship and injustice had resulted to-the 
defendants by this unorthodex, illegal and 
highly irregular process. The powers under 
section 115 of the Civil Procedure Code, are 
intended to be exercised with a view to sub- 
serve the ends of justice and technicalities need 
not stand in the way. The order of the lower 
Court was set aside and the revision was 
allowed. 


T. R. Ramachandran, for Jan and San, for 
Petitioner. 


T. Vadivel, for Respondent. 
R.S. l Petition allowed. 





S. Swamikkannu, J. 


State of Bank of India, 
Ootacamund v. 


Sampoornam Ammal. 


7th July, 1982. 
C.R.P. No. 2126 of 1981. 


(A) Indian Contract Act (IX of 1872), sec- 
tion 128—-Limitation Act (XXXVI of 1963), 
section 19—Liability of the surety—Co-exten- 
sive with that of the principal debtor— 
Acknowledgement of liability by the principal 
debtor — No proof of payment being made 
on behalf of the surety also—The same cannot 
be used against the surety to save limitation. 


(B) Provincial Small Cause Courts Act (IX 
of 1887), section 25—Scope. 


The first respondent (first defendant) a Hari- 
jan illiterate lady applied to the State Bauk, 
Ootacamund for a loan of Rs. 1,000 for 
running a petty shop. The loan was sanction- 
ed. The second respondent (second defen- 
dant) stood guarantee for the due repayment 
of the loan with interest. He executed on 
28th August, 1975, the contract of guarantee 
reciting inter alia that in consideration of the 
Bank having agreed at his request to grant the 
first defendant (borrower) accommodation by 
way of cash-credit to such an amount from 
time to time as the Bank in its discretion shall 
think proper, on condition that such cash credit 
shall to the extent of Rs. 1,000 and interest be 
secured by the promissory note thereinafter 
referred to, he had delivered to the Bank the 
promissory note dated 28th August, 1975, for 
Rs. 1,000 with interest, payable on demand 
made by the borrower in his favour and for 
sufficient consideration to. him, endorsed by 
him to the Bank or order, the promissory 
note being intended as a guarantee to the 
extent of Rs. 1,000 and interest on the balance 
from time to time payable to the bank by the 
borrower and remaining unpaid on account of 
the said cash credit which for purposes of the 
guarantee shall be considered continuing not- 
withstanding it may in the meantime, at any 
time or from time to time be brought to credit 
until notice in writing that the same was 
closed is given by the bank to him on the 
understanding that the bank shall be at liberty 


to take steps to enforce payment of the pta- 
missory note at any time after notice im writ- 


ing demanding payment for three days after ° 


the posting of the notice. The second res- 
pondent agreed that failure to give such notice 
shall in no way release him fiom liabikity 
under the promissory note. He also agreed 
that the cash-credit account shall be made up 
with interest on the daily balance thereof and 
the interest payable on the promissory note 
shall be applied to the payment and satis- 
faction of the interest accruing upon so much 
of the moneys becoming payable to the bank 
in respect or the cash-credit as was secured 
by the promissory note etc, The guarantee 
document was in the omnibus printed form 
with its different recitals with blank spaces left 
to fill in details, like the names of the parties, 
the amount concerned etc. The first respon- 
dent (first defendant) had acknowledged in 
writing liability for the debt on 23rd June, 
1978. She had however failed to repay the 
loan in monthly instalments of Rs. 50 as stipu- 
lated by her. The accounts were kept run- 
ning till December, 1979. A registered notice 
was sent to her on 19th September, 1980. 
A sum of Rs. 753-60 was due to the Bank 
and a suit for its recovery was brought against 
both the respondents (defendants). The 
guarantee document of 28th August, 1975, exe- 
cuted by the second respondent (second defen- 
dant) had not been renewed or extended in 
time as regards his liability with respect to the 
account was an open, surrent and mutual 
decreed the suit against the first respondent 
but dismissed it against the second respondent 
as time-barred holding that even though the 
principal debtor had acknowledged the debt 
within the period of limitation so as to give a 
fresh starting point of limitation against her 
the same cannot be used as against the surety 
for the purpose of saving limitation. On revi- 
sion to the High Court it was contended on 
behalf of the bank that limitation would not 
start from the date of the promissory note or 
the date of the guarantee; the guarantee was 
not independent of the liability of the principal 
debtor and was a continuing guarantee: the 
account was an open, current and mutual 
account which was kept running till Decem- 
ber, 1979; limitation should be computed 
only from 31st December, 1979; and limitation 
will run i the guarantor only after 
demand had been made on the borrower and 
default is made, 


Held: Under section 25 of the Provincial 
Small Cause Courts Act, 1887, the general 
eprinciple followed is that no interference in 
revision can be resorted to on purely technical 
grounds. The High Court should not inter- 
fere unless it appears that some substantial 
injury is done to the aggrieved party; the juris- 
diction is discretionary and cannot be exer- 
cised except to remedy injustice. Where it 
is clear that a question of fact was gone into 
by the Judge and the decision is apparently in 
accordance with the evidence the High Court 
will not usually interfere in revision merely 
because it is possible to take a different view 
on the evidence. In a revision under section 
25, a plea of limitation has to be treated as 
any other plea of law. The High Court will 
not interfere in revision with the decision of 
the Court below though erroneous on a point 
of limitation when no injustice has resulted 
thereby. 


The concept of co-extensive liability attached 
to the surety cannot be attracted to the guaran- 
tor in the instant case. The provisions of the 
Limitation Act will have to be given effect to 
and the period of limitation cannot be extended 
or held to be altered by any provision in the 
Indian Contract Act. The rigour with which 
the limitation period is expected to be comput- 
ed with reference to any transaction must be 
given effect to even in cases of banking trans- 
actions. 


So far as the second defendant is concerned, 
the suit has not been filed within three years 
from the date of the promissory note or from 
the date of the guarantee document and so it 
bas necessarily to be held that the suit as 
against the second defendant is barred by limi- 
tation. 

Merely on the ground that section 128 of the 
Contract Act lays down that the liability of the 
surety is co-extensive with that of the princi- 
pal debtor and so long as the liability of a 
principal debtor is subsisting, the surety cannot 
be held liable. It is well-settled that section 
128 of the Indian Contract Act must be read 
along with the Limitation Act for the purpose 
of determining the question as to whether the 
claim as against the surety is barred or not. 
It is also well laid down that the liability of 
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the surety arises immediately on execution of- 


the guarantee and the limitation runs from the 
date and that the suit against the surety has 


got to be instituted within three years from that 
date or at least from the date of execution of 
the promissory note by the principal debtor and 
that the payment of money by the principal 
debtor or the ac ent of the debt by 
the principal-debtor before the expiry of the 
period of limitation would not give a fresh 
starting point of limitation against the 
surety unless it be that the payment 
was also made on behalf of the surety. 
In the instant case, there is no such proof of 
any payment having been made on behalf of 
the surety so as to give a fresh starting point 
for the limitation period. In the instant case 
even though the principal-debtor has acknow- 
ledged the debt within the period of limita- 
tion so as to give a fresh starting point of 
limitation, the same cannot be used as against 
the surety, the second defendant herein, for the 
purpose of saving limitation. Therefore the 
suit as against the second defendant is clearly 
barred by time. 


Desirability of the contract of guarantee 
entered into between the bank and the person 
who stands as surety being reduced to writing 
in every case instead of using a printed form 
and the contents thereof made known to the 
principal debtor pointed out. 


A. R. Ramanathan, for Petitioner. 


A. K. Sriraman, for Respondents. 
R.S. Petition dismissed. 





K B. N. Singh, CJ, and 
S. Padmanabhan, J. 


Sampoorna Ammal v. 
Asokan. 


24th Janvary, 1983. 
L.P.A. Nos. 70 and 71 of 1978. 


Hindu Law—Joint family property—Power of 
the manager to alienate — Alienation for in- 
adequate consideration—E ffect—Sale whether 
valid—Duty of the alienee. 


It is now well-settkd that the manager or 
kartha of a Hindu joint family has power to 
alienate the joint family property provided 
the alienation is made for legal necessity or 
for the benefit of the estate. A Hindu father 
has also the special power to sell or mortgage 
ancestral property including the interest of his 
sons to discharge a debt contracted by him for 
his own personal benefit and such aliena- 
tion will be binding on the sons provided the 
debt was antecedent to the alienation and it 
was not incurred for any immoral purpose. 
Antecedent debt means a debt which is antece- 
dent in fact as well asin time. In other words 
the debt must be independent of and not part 
of the transaction impeached. A borrowing 
made on the occasion of the execution of a 
mortgage cannot be said to be an antecedent 
debt. It is equally clear that an alienation 
by the father of a Hindu joint family neither 
for legal necessity nor for the payment of an 
antecedent debt does not bind the son’s interest 
in the property., The burden of proof is on the 
alienee. Where a manager or a father in the 
Hindu joint family alienates joint family pro- 
perty the alienee is bound to inquire into the 
necessity for the sale and the burden lies on 
him to prove either that there was legal neces- 
sity in fact or the alienation by the father was 
for the discharge of an antecedent debt or that 
he has made proper and bona fide enquiry as 
to the existence of such necessity. It is also 
M —n.R.O, 


clear that the purchaser is not bound to see. 
that the money advanced by him was actually 
applied to meet the necessity. This is on the 
principle that the purchaser can rarely have 
the means of having control and directing the 
actual application of the money. It is also 
equally well-settled that where the existence 
of the family necessity is established the man- 
ner in which it should be met and the manner 
of the application of the money for the purpose 
of meeting the necessity is a matter entirely for 
the manager to decide, and so long as he does 
it honestly in the interests of the family the 
fact that another person in the position of a 
Manager could have or would have made a 
better arrangement for meeting the necessity 
is not an argument available to invalidate the 
actual arrangement made by the manager. 
Of course, if the chaHenge to the alienation is 
on the ground that the antecedent debts in- 
curred by his father, were tainted by immora- 
lity, it is for the sons to prove that the antece- 
dent debts were immoral and that the pur- 
chaser had notice that they were so tainted. 


S. Sivasubramaniam, for Appellant. 
R. Gandhi, for Respondent, 


RS. Appeal dismissed, 





el’. Balasubrahmanyan, J. 


Konammal v. 
K. Balasubramaniam. 


18th January, 1983. 
C.R.P. No. 653 of 1978. 


Civil Procedure Code (V of 1908), section 30 
and Order 21, rule 22—Mortgage decree — 
Execution against the defendants — Pending 
execution first defendant dying — Execution 
petition closed—Legal representatives implead- 
ed as partics—Notice of execution ordered to 
all—Some of them not served—Sale effected 
—Execution Court has no jurisdiction to order. 
sale. 


The revision arose out of proceedings in exe- 
cution of a mortgage decree for sale against 
three defendants. After the decree, the 
decree-holder filed an execution petition for 
bringing the mortgaged property to sale 
Pending execution petition the first defendant 
died. The execution petition was closed. 
Legal representative of the deceased first de- 
fendant were impleaded as parties. In the 
fresh execution petition against the legal repre- 
sentatives, notice was ordered by the execut- 
ing Court against all of them. ‘The records 
showed except three of the legal representa- 
tives, the others were not served. The Court 
proceeded to settle the proclamation fixing the 
upset price for the properties to be sold. It 
also ultimately passed an order for sale. 
Pursuant to the order of the Court, the pro- 
perties were sold. Meanwhile, one of the 
surviving judgment-debtors filed an applica- 
tion to set aside the sale; but it was dismissed 
for default and the sale was confirmed and the 
sale certificate was issued to the purchaser. A 
Nis was filed challenging the execution 
e. 


Feld: The text of the relevant provisions in 
the Code as well as the decisions of the Court 
are clear that the non-service of notice on 
some of the legal representatives of the decea- 
sed (first defendant) wholly vitiates the court— 
auction sale. The decree-holder having im- 
pleaded all the legal representatives of the 
deceased first defendant as parties, should 
properly have proceeded to serve them in the 
manner prescribed by the Code for service of 
notice. (When notices have not been served 
at all or not served properly against some of 
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the legal representatives this shortcoming in 
the notice cannot be sought to be argued away 
on the theory that those who had been served 
can be taken to represent the entire estate in- 
cluding the interests of those who had not been 
served. 


The result is that the executiom Court had no 
jurisdiction whatever to proceed to order the 
sale of the mortgaged property without having 
served notice on the legal representatives im- 
pleaded as respondents. It follows that the 
sale must be set aside as a nullity. Since the 
entire execution proceedings are null and void, 
the Court-auction-purchaser’s bona fides or 
want of knowledge on his part of the absence 
of notice to all the legal representatives, can- 
not save the sale in his favour. Accordingly 
the sale must be declared as null and void 
absolively . 


S. Gopalaratnam, for Petitioner. 
N. Sivamani, for Respondents. 


R.S. Civil revision 


petition allowed. 





P. R. Gokulakrishnan and 
S. Nainar Sundaram, JJ. 


Brindha Muthuswamy v. 


The Tamil Nadu Small 
Industries Development 
Corporation Ltd., by its 
Manager, Industrial Estate. 


Ist March, 1983. 
W.A. No. 44 of 1983. 


(A) Tamil Nadu Public Premises (Eviction 
cf Unauthorised Occupants) Act, 1975 (I of 
1976), sections 4, 5 and 6—Scope and applica- 
bility. 


(B) Constitution of India (1950), Article 226 
—Writ petition against Tamil Nadu Small 
Industries Development Corporation Ltd., 
maintainable. 


Notice was issued to the appellant as per rule 
3 of the Rules, under Form ‘A’ calling upon 
her to show on or before ten days of the date 
of the issue of the notice as to why an orden 


of eviction should not be made under sub- 
section (1) of section 4 of the Tamil Nadu 
Public Premises (Eviction of Unauthorised 
Occupants) Act (I of 1976). ‘To this notice 
the appellant sent a reply alleging that her 
tenancy had been regularised, that she was in 
occupation after regularising her occupation 
and that the authorities must drop the pro- 
ceedings against her. She had also requested 
for a personal hearing to represent her case. 
Subsequent to this reply, a notice was issued 
under Form B as per rule 4 of the Rules inti- 
mating the appellant that an enquiry will be 
heid and directing her to attend the enquiry 
and produce evidence. Accordingly, the en- 
quiry was conducted and the report as to the 
state of affairs as on that day was recorded. 
Subsequently a notice as per Form ‘C pres- 
cribed under rule 6 of the Rules was issued. 
This notice was questioned in the writ petition 
which was dismissed as not. maintainable. 


On appeal, 


Held: In view of the decision reported in 
the General Manager, United India Fire and 
General Insurance Company Lid. v. A. A. 
Nathan, 1981 Lab. I. C. 1076: (1980) 1 
Lab.L.J, 369, the writ petition is maintainable. 
There is nothing in section 5 of the Act which 
refers to the notice contemplated under rule 
6 of the Rules. On the other hand section 5 
. of the Act is clear and categoric to the effect 
that if after the issue of notice under section 4 
of the Act and after giving a reasonable oppor- 
tunity of being heard, the estate officer is 
satisfied that the premises was unauthorisedly 
occupied, he may make an order of eviction 
for reasons to be recorded therein. It is only 
subsequent to the order of eviction and taking 
possession under sub-section (5) of the Act, the 
disposal of the property left on the public 
premises by tmauthorised occupants arises. 
Section 5 of the Act definitely contemplates: 
(1) notice under section 4 of the Act; (2) 
recording of evidence that may be produced in 
support of the notice under section 4 of the 
Act; (3) giving reasonable opportunity to the 
unauthorised occupants to represent their case, 
(4) the Estate Officer must be satisfied that 
the public premises in question is unauthorisedly 
occupied; (5) the Estate Officer afterwards 
must make an order of eviction; (6) such an 
order of eviction must be suported by reason; 
(7) the order must direct the «mnauthorised 
occupier to vacate the premises on some date 
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as may be specified in that order; and (8) the 
copy of the said order has to be affixed on the” 
outer-door or in some other conspicuous part 
of the public premises in question. When all 
these requirements are satisfied it will be 
deemed that a proper order under seetion 5 
of the Act has been passed. If such an order , 
is passed, the affected party has an opportunity 
of filing an appeal to the Appellate Authority 
of the District in which the public premises 
is situated or such other judicial officer in that 
district of not less than such years’ standing 
as may be prescribed and as the District Judge 
may designate in this behalf. It is seen that 
a substantial right is conferred upon the un- 
authorised occupant against whom orders of 
eviction are passed to prefer an appeal. 
Section 5 of the ‘Act also casts duties upon the 
second respondent before invoking section 6 
of the Act. It is not stated that before the 
impugned notice any order of eviction has 
been passed, and any proceedings taken for 
securing possession. When a substantial right 
bas been given to a party by the provisions 
of an enactment, the authorities concerned 
cannot ignore the same and invoke the pro- 
vision which arises only subsequent to the 
order of lawful eviction that has to be passed 
under section 5 of the Act. Even if there is 
a mistake in the rule by stating that Form ‘C’ 
is for section 5 (1) of the Act that will not 
absolve the authorities concerned from passing 
an order of eviction as contemplated under 
section 5 of the Act. The impugned notice 
is quashed. 
N. V. Balasubramaniam, for Appellant. 


V. T. Arasan, for Respondents Nos. 1 and 2. 


S. Govind Swaminathan, for Respondent 
No. 3. 
R.S. ——— Writ appeal allewed. 


T. Sathiadev, J. 
. N. Sivasubramaniam v. 


The Commissioner, H.R. & C.E., 
Madras 


24th December, 1982. 
W.P. No. 8966 of 1982. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 45 
—O fice of trustee and archaka vested in peti- 
tioner’s family by succession from generation 
to generation—Order by Commissioner ap- 
pointing Executive Officer — No valid reason 
given—-Order set aside—Duty of Commissioner 
while passing such orders indicated. 


The petitioner was a trustee cum archaka of 
Sri Subramaniaswami Tempk, Mudukulathur 
Taluk, Ramnad District ever since the death 
of his father. In earlier proceedings before 
the Hindu: Religious and Charitable Endow- 
ments Board it had been held that the office 
of trusteeship and archakaship vested in the 
family of the petitioner by’ succession from 
generation to generation. The Commis- 
sioner of Hindu Religious and Charitable 
Endowments appointed another person as 
Executive Officer without notice and without 
disclosing the materials relied upon by him. 
Thereupon, a writ petition was filed challeng- 
ing the order and the matter was remitted for 
fresh disposal after giving opportunity to the 
parties concerned. ‘Thereafter, the impugned 
order containing again no valid reasons for 
appointing another person as Executive Officer 
was passed. Thereupon a writ petition was 
filed by the petitioner. 


Held, the impugned order discloses that the 
first respondent, i.e., the Commissioner was 
aware of the directions given by the Court in 
W.P. No. 1501 of 1981. Neither the peti- 
tioner nor the respondents 3 to 5 had been 
heard on a report which had been taken into 
account hy the first respondent. Therefore, 
the first respondent has once again deprived 
the petitioner of a reasonable opportunity of 


putting forth his objections. The 
Commissioner cannot plead ignorance 
of his obligations to give reasons 


while passing an order under section 45 of 
the Tamil Nadu Act XXII of 1959 and more 
so when the matter has been remitted for con- 
sidering the respective contentions made by the 
parties. In spite of being will aware that the 
satisfaction derived should be based on objec- 
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tive reasons, the impugned order having been 
passed another writ petition has been filed in 
this Court. Tbe appellate authority cannot 
keep on driving some parties to the proceedings 
to Court and incur unnecgssary and uncalled 
for expenditure. Once again the parties to 
the proceedings would be entitled to be heard 
and the report of the Assistant Commissioner, 
if any, relied upon should be made available 
to them. Hence the writ petition is allowed.. 


M. Subramania Rao and T. L. Rammohan, 
for Petitioner. 

Government Pleader, for Respondent No. 1. 
IV. C. Thiruvengadam, for Respondents Nos. 
PA E 


R.S. 
S. Mohan, J. 


Petition allowed. 


George Varghese v. 


The Food Corporation of India, 
represented by its Zonal 
Manager, Zonal Offcer, Madras-6. 


18th January, 1983. 


; W.P. No. 7108 of 1981. 
Constitution of India (1950), Article 226— 
Petitioner convicted by criminal Court—Dis- 
missal from service—Convictton set aside by 
High Court—Petitioner restored to old post- 
tion—Department initiating proceedings on the 
same charges—Liable to be quashed. 


The admitted facts of the case are that origi- 
nally the writ petitioner was convicted for cer- 
tain offences in.the criminal Court. Based on 
that conviction, he was called upon to show 
cause why he should not be dismissed from 
service. After receiving the reply from him 
the Food Corporation of India dismissed him 
from service. Ultimately the conviction order 
was set aside. As a result, he was restored 
to his old position with all back wages. Theres 
after the present memorandum of charges was 
issued on 9th April, 1981, which is sought to 
quashed in this writ petition. 

Held, since the charges in the criminal Court 
and the memorandum of charges, now served 
on the petitioner are identical there is abso-. 
lutely no jurisdiction on the part of the defen- 
dant to proceed against the petitioner. 

K. Doraiswami, P. Sathasivan and T. Gane- 
san, for Fetitioner. 


S. Rajaram, for Respondent. 
R.S. Petition allowed « 





V.: Ramaswami and 
T. N. Singaravelu, JJ. 


Christian Medical College 
E etc., by its Secretary v. 


Government of India, 
represented by the Secretary, 
Ministry of Law, Delhi. 


23rd December, 1982. . 


š W..B..; Nos. 220, 221 and 
222 of 1980. 


Industrial Disputes Act- (XIV of 1947), 
section 2 (k)—Industrial dispute — Christian 
Medical College Hospital as an attached teach- 
ing institution, whether an educational institu- 


tion—Applicability of the Act to educational 
institutions. - 


The definition of ‘Industrial Dispute’ under 
section 2 (k) of the Industrial`Disputes Act is 
very wklerky worded and it could cover within 
its ambit every difference or dispute connect- 
ed with the conditions of service of a member 
of the staff of am educational institution, how- 
ever trivial or insignificant it may be, which 
may arise between the management and a 
member of the staff. Therefore any order of 
whatsoever kind passed by the management in 
respect of a member of the staff can be taken 
up for, conciliation before the ‘Conciliation 
Officer at the instance of the staff. ‘Concilia- 
tion may be even against orders of the manage- 
ment which merely administer a warning or a 
censure or inipose some other punishment on 
transfer constituting purely management func- 
tions. Under section 12 (4), the Conciliation 
Officer is required to submit a full report to 
the Government on the facts and circum- 


stances of the case, his efforts to bring about ` 


a settlement and the reasons for the failure of 
his efforts, ant? on consideration, of the 
report, the Government is given-an absolute 
discretion to refer the matter to the Labour 
Court for adjudication. The Labour Court, 
on Such reference, is given wide powers includ- 
ing the power to differ both on the finding of 
misconduct arrived at by the management as 
well as the punishment imposed by the manage- 
| It is not restricted to scrutinising whe- 
ther the discipli proceeding has been con- 
~ducted in conformity with the procedure Jaid 
M—N Ra 


down, as well as with the principles of natural 
justice, or whether it is an action mala fide or 
vindictive as a measure of victimisation. 
The Labour Court or Tribunal is vested with 
power to’ reopen the findings entered by the 
authority even after observing the principles 


of natural justice and determine for itself even . 


pure questions of fact as to the guilt or other- 
wise of the employee. Tt can modify, vary, 
set aside an order of discharge or dismissal, 
and direct reinstatement of the employee on 
such terms and conditions as it thinks fit and 
give such other relief to the employee includ- 
ing the award of any lesser punishment in 
lieu of discharge or dismissal even in cases 
where the misconduct has been duly established 
at the domestic enquiry. This power will 
hamper the effective exercise by the manage-. 
ment of disciplinary controk of the staff and 
in effect completely displaces the disciplinary 
authority of the management over the staff 
and vests it in an outside authority. Sec- 
tion 33 requiring permission of approval 
of the ‘Conciliation Officer, Labour ‘Court 
or Tribunal as the case may be fon 

ing the conditions of service or taking 
disciplinary action against a member of the 
Staff during the pendency of the proceedings 
and section 9-A! imposing restrictions on the 
freedom of action in j in tha 
hours of work, rest, intervals, leave, introduc- 
tion. of new ries of discipline, improvements 
of plant or technique etc., would really affect 
the right of the petitioner im its day to day 
administration of its educational institution. 
The provisions of sections 9-A, 10, 11 and 12 
would not be applicable to the petitioner. 


V. K. Thiruvenkatachari, for King and Pat- 
ridge, for Petitioner. 


Row and Reddy, for Respondents. 
RS. Petition allowed. 
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THE YEAR THAT WAS 1982. 
By | 
Dr. S. VENKATARAMAN, B.A., M.L, LL.D. 


Introduction—To votaries of law and history 
the events of each year are meaningful. To the 
common man one year follows another in 
much the same way. Art Buchwald, hum- 
ios that he is, would describe the process 

us: 


era 


“Who is next? What is your name’? 
Nineteeneightytwo” 

“Reason for leaving the job’? 

“T was replaced by a New Year.” 


The human mind is, however, prone to look 
upon each expiring year as good or bad, 
bountiful or calamitous, one to remember of 
one to abhor, in the light of the happenings 
and trends during the year. The Soviet 
astronomers spoke of the expiring year as the 
“year of seven eclipses”, a rare phenomenon 
which according to them was not likely to be 
repeated before 2206". In India it was the 
year of “productivity”. To Sir Michael 
Walker, Chairman of the Festival of India 
Trust, it was the “Year of India in Britain”, 
the festival constituting a great landmark in 
the centuries of association between India and 
England indicative of the emergence of India 
as a contemporary country, “an enormous 
forward-looking developing country, and a 
leader in many aspects of technology and 
science”? To the Indian scientist, 1982 was, by 
and largs, a year to remember and feel proud 
of. The landing of an Indian scientific expedi- 
tion oh the Antartica on 9th January, ‘was 
acclaimed as a magnificent New Year gift to 





— 


1. The Hindu, 12th July, 1982. 
2. Ibid., 25th December, 1981. 


[1983 . 


the country placing it on a par with the three 
or four other highly scientifically advanced 
countries of the world dike the U.S., U.K., 
France and Germany. The successful launch- 
ing of INSAT I was also a great technical 
feat though it failed to achieve fully its object 
due to some technical snag. Be that as it may, 
the total situation both at home and abroad 
as revealed by the occurrences during the year 
is not one to bring cheer to the average man. 


The world moves but does not progréss.— 
It is said that history can be an intractable 
wench going her own way without regard to 
the paths we have envisioned for her. Two 
States, one geographically not big and the 
other positively small in size have been consis- 
tently blackmailing the world and defying 
world opinion over the years. The Union of 
South Africa has been practising apar- 
theid for more than half a century and noth- 
ing has been able to stop it. Israel, a frankly 
religious and racial State, with an almost 
total identification in nationhood of almost a 
single racial and religious group which no 
doubt had been subjected to some of the most 
terrible physical pressure in all history ‘has 
embodied a high degree of xenophobia. 
Surrounded by Moslem States whose people 
profess to stand united by their own religious 
loyalty and fervour and hatred of the ‘Jewish 
State, Israel had, in the recent past, proved 
more than a match for them. Twice they 
fought and twice the latter were vanquished. 
Encouraged by this and counting on the power- 
ful support of the influential Jewish lobby in 
the U.S. Congress and Administration Israel 
embarked upon a blatant act of aggression 
devastating large chunks of South Lebanon in 
an attempt to exterminate the entire Palestinian 
liberation forces culminating in the cold-blood- 
ed massacre of unarmed Palestinian refugees— 
men, women and children, in Beirut, an un- 
paralleled act of genocide reminiscent, of the 


2 e 


worst days of Hitler’ concentration camps and 


e the mass extermintaion of Jews. The Resolu- 


tions adopted by the U.N. Assembly and the 


. Security Council in this behalf were rejected out 


of hand by Israel and the so-called “sovereign 
nations” of the world have become helpless 
spectators and at no-time has the U.N. in its 
history presented such a pathetic and help- 
Jess appearance as on this matter. The West 
Europeans are passing through a phase of 
moral and emotional convulsions in the after- 
math of the Beirut massacre. Israel has an 
abnormal relationship with most of the West 
European Christian countries, a relationship 
not based like any normal relationship between 
two countries on mutual advantage and obli- 
gation but one in which the Christian nations 
of the West generally and West Germany in 
particular because of its sense of guilt is 
under obligation to provide Israel with moral 
and material support and can expect nothing 
in return. Whatever heart-searchings the 
Western European nations are passing through 
there is no question but that the whole Beirut 
episode is a blot on civilisation. More than 
forty years have passed since the days of 
Hitler. Knowledge has made astonishing pro- 
gress. Wisdom however has not advanced 
and men could still be primitive. ‘Toynbee’s 
reflection that though man has achieved 
mastery over nature he has not acquired 
mastery over himself remains wholly true. 
Verily the world has moved but has not 


progressed. 


Maddening Armament Race and Perils to 
Humanity from Nuclear Confrontation.— 
All talk about disarmament and world peace 
during the year has been only tall talk. The 
wars raging in the Persian Gulf area, the 
Argentine adventure into the Falkland Islands 
(Malvinas) making Diego Garcia into a nuclear 
base etc., have demonstrated once again the 
hollowness of what is being preached. Grim 
warnings about the perils which humanity will 
be ‘facing from a nuclear confrontation or 
even conventional wars arising from the intensi- 
fication of the armament race are being sound- 
ed from time to time but none that counts 
seems to be heeding them with any degree of 
sincerity. At the second special session of the 
U.N. General Assembly, on 7th June, 
Mr. Javier Pirez de Cuellar, the Secretary- 
General of the U.N. observed: “Apocalypse 
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is today not merely a biblical depiction but 
it has become a very real possibility. Never 
before in human experience have we been 
placed on the narrow edge between catastrophe 
and survival. The world currently possessed 
a destructive capacity equivalent to more than 
one million Hiroshima bombs. One single 
submarine equipped with nuclear warheads 
is estimated to have more explosive power than 
what was used during the entire period of the 
Second World War. Although disarmament 
discussions have been proceeding for many 
years the armament race in conventional and 
nuclear spheres has been rising. From 200 bil- 
lion dollars ten ‘years ago the world millttary 
budgets have gone up to 600 billion doHars. 
The nuclear weapon States, especially the two 
Super-powers are engaged in building stock- 
piles of sophisticated nuclear arms. Weapons 
of terrifying destructiveness are piled up at an 
increasing tempo and new ones are being 
added to them. New regions of the globe 
have been drawn into the frantic competition 
for increased armaments. The arms race 
today extends into the oceans of the world and 
into outer space. In fact it is ironic that the 
accumulation of arms is one of the few ex- 
panding industries in a period of economic 
depression and gloom. We spend more than 
one million dollars a minute on the arms race 
in a world where 40,000 children in the deve- 
loping countries die every day. Since 1945 no 


nuclear bomb has been used in military action 


but the world has experienced the agonies of 
well over a hundred years fought with con- 
ventional weapons. Some five lakhs of scien- 
tists all over the world are devoting their 
knowledge to the search for weaponry more 
and more sophisticated and deadly. The stock- 
pile of nuclear weapons accumulated by the 
world’s nuclear powers has now reached 
50,080 containing over one million times the 
power of the Hiroshima bomb. The stock- 
pile represents the equivalent of 3.5 tonnes of 
TNT for every person on earth. According 
to a Study, “World military and Social expen- 
ditures” 19828, the world’s nuclear weapons 
stockpile is said to be equivalent to 16 million 
tonnes of TNT. In World War II ‘three 
million tons of ammunition were expended and 


3. Washington Announcement, 12th Octo- 
ber, 1982. 
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40 to 50 million people died. In 32 countries 
today Governments spend more for military 
purposes than for education and health care 
combined. The NATO and the Warsaw Pact 
forces between tbem haye 100000 tanks, 
enough to form a column from Paris to Buda- 
pest. The Report states that the U.S. and 
the Soviet Union representing 11% of the 
world’s population have spearheaded and shap- 
ed the global military competition, To 
national Governments which cannot command 
the sophisticated weapons in the hands of 
the super powers, sovereignty is an illusion. 
Hence many national Governments spend 
colossal sums from their gross national incomes 
to get control of such weapons and leave the 
people wallowing in their poverty. It is be- 
coming a never-ending quest. The more they 
endeavour to come abreast of the super- 
powers the further the super-powers have 
advanced in the arms race. The super- 
powers sell their obsolete weapons at fantastic 
prices to the less developed nations and keep 
their own arsenals up to date. In keeping 
with this, it is said that the Regan Adminis- 
tration has decided that any military air craft 
sold to its major third world clients must be 
less capable than its own Air Force’s planes. 
There are at least eleven third world coun- 
tries which consistently buy American equip- 
ment—Turkey, Egypt, Jordan, Malaysia, the 
Philipines. Thailand, Indonesia, Bahrain, 
Oman, Saudi Arabia and the United Arab 
Emirates. As was observed by the Nobel 
Laureate, Mrs. Alva Myrdal “there is a climate 
of despair that is being forced on the youth 
of today by the ever-present threat of nuclear 
war’. It is however clear that despair should 
never stop crusaders in the cause of world 
peace from working for disarmament. 


A little glow in a sombre sky: Sea Law 
Convention adopted-——The enoromous value 
of sea bed resources as a replacement for the 
steadily depleting resources being obtained 
from ferra firma in all its aspects has been dis- 
cussed in the previous annual reviews. End- 
ing eight years of labour the Law of the Sea 
Conference adopted by an overwhelming majo- 
rity on 30th April a comprehensive interna- 
tional convention. Under the treaty, India 
receives the status of “pioneer investor’ and 
becomes the only developing country to be 
accorded the recognition. France, Japan, the 
Soviet Union and four consortia of indus- 


trialised States are the others recognised as 


pioneers, The status will enable India to. 


undertake deep sea-bed mining for mineral- 
rich polymetallic sulphides in a site to be 
determined in the Indian Ocean. It has to 
sign the treaty and spend 30 million dollars 


prior to 1st January, 1983, to qualify for the 


mining rights. 


The 320 clause treaty hailed as the most com- 
prehensive international convention declares a 
20 kilometre limit as the territorial sea of a 
coastal State and 320 kilometres as the exclu- 
sive economic zone. It guarantees innocent 
passage through territorial seas and narrow 
straits. An international sea-bed authority is 
to be set up in Jamaica to deal with all matters 
concerning deep sea-bed mining. Under a 
“parallel system” envisaged by the treaty the 
participating State must provide a matching 
site it chooses for itself to be assigned for 
mining by the Enterprise, the mining-arm of 
the sea-bed authority. Industrialised States 
are obligated to share their technology with the 
Enterprise-——an issue of contention still between 
the U.S. and the developing countries. The 
U.S. President, Mr. Raegan has announced 
that the U.S., will not sign the international 
Law of the Sea Treaty‘. 


Decision of the Year.—The decision of the 
Supreme Court in S$. P. Gupta v. Union of 
India®, 1eferred to familiarly as the Judges’ 
Appointment and Transfer cases, is a moment- 
ous decision of the year. As to why it is so, 
one need not say as old Kaspar said to young 
Peterkin? : 


“Why, that I cannot tell, 
But ‘twas a famous victory”. 


It is a momentous decision not because of the 
bulk of the judgments—475 pages in A.I.R. 
Volume and 726 pages in S.C.C. volume, 
not because every one of the seven learned 
Judges wrote his own separate judgment, not 
because the arguments of counsel extended 
over weeks or the debates at times tended to 
be stormy and emotional, not because on 
every one of the main issues raised it was a 
majority decision of 4 to 3 but because of its 
real importance in regard to shaping the 


4. The Hindu, 12th July, 1982. 
>. Asl Re 1982 5... 149. 
6. Southey. After Blenheim. 
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future. The decision has evoked mixed re- 


.actions. Mr. V. R. Krishna Iyer has acclaim- 


ed it as a ‘historic’ judgment’. Mr. Shiv 
Shankar, then Law Minister, referred to it as 
the best New Year gift and a vindication of 
the correctness of the Union Government’s 
policy and action. At the other end there was 
the pungent criticism that the decision “has 
sealed the fate of the independence of the 
judiciary and offered a carte blanche to the 
executive to hire, fire and toss around like 
shuttlecock the men in robes”’®. It is always 
open to argument that the Court has done too 
little or too much. The Jaw laid down, even if 
it be by a slender majority of one, on the issues 
raised is nevertheless the law of the land. In 
passing it may be remarked that the impression 
left by some earlier decisions of the Supreme 
Court of tensions among Judges is not dis- 
peled by the judgments in this case, Another 
criticism is that the judgments have thrown 
open more issues than had been raised’. Be 
that as it may, there are a number of valuable 
points emerging from the seven judgments 
which have been elucidated in the columns of 
this Journal by Neetigna®. Particularly note- 
worthy are the enlargement of the scope of 
locus standi in promoting public interest litiga- 
tton on healthy lines by persons having suffi- 
cient interest in a public cause and acting bona 
fide; the high-lighting of the importance of 
open Government through Ks order to disclose 
the documents exchanged between the Chief 
Justice of India, the Union Law Minister and 
the Chief Justice of the Dehli High Court in 
connection with the extension or confirmation 
of two additional Judges and transfer of a 
Chief Justice from one High Court to another 
and the underlining of the importance of the 
rule of Jaw and independence of the judiciary 
Both Justices Bhagwati and Taz! Ali have 
pointedly stated that independence of the judi- 
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7. Speech on Sth February, 1982 at Round 
Table Discussions under the auspices of the 
United Lawyers Association and the Institute 
of Socialist Legal Studies at New Delhi by 
Mr. V. R. Krishna Iyer. 

8. See India Today, 31st January, 1982, 


page 60. 
9. (1982) 2 M.L.J. (Journal) page 5, 


THE MADRAS LAW JOURNAL 


[1983 


giary is a basic feature of the ‘Constitution 
(Paras, 27, 320). Justice Fazl Ali stresses 
that independence of the judiciary comprises 
two fundamental and indispensable elements, 
namely independence of the judiciary as an 
Organ, as one of the three functionaries of 
the State and independence of the individual 
Judge (Para. 334). Bhagwati, J., points out 
that the concept of independence of the judi- 
clary is not limited to independence from 
executive pressure or influence only but in- 
cludes independence from many other pressures 
and from prejudices acquired and nourished 
by the class to which the Judges belong 
(Para, 27), ‘Justice Desai adds that it is not 
as if judicial independence is an absolute thing 
like a brooding omnipresence (Para. 710) 
but that the independence of the judiciary 
has to be interpreted within the framework and 
parameters of the Constitution (Para. 709). 
Presumably as an implication of such inde- 
pendence under the Constitution, Justice Bhag- 
wati states that the judiciary must become an 
active participant in the judicial process “ready 
to use law in the service of social justice 
through a pro-active goal-oriented approach 
(Para. 27). As regards privilege against dis- 
closure of certain documents by Government, 
Justice Bhagwati stated that the concept of an 
open Government stems from “the right to 
know” implicit in the right of free and 
expression in Article 19 (1) (a); therefore, 
disclosure of information in regard to the func- 
tioning of government must be the rule and 
secrecy ar exception justified only when the 
strictest requirement of public interest so 
demands and the Court must attenuate the area 
of secrecy as much as possible consistently 
with tha requirement of public interest. The 
learned Judge has further said that openness 
in government does not mean openness merely 
in the functioning of the executive arm of the 
State; the same openness must characterise the 
maintenance of the judicial apparatus includ- 
ing judicial appointments and transfers. With 
due respect this fooks more like the statement 
of an ideal, rather than a practical proposition. 
For one thing the term ‘public interest’ is not 
a simple concept and the Judge’s approach is 
bound to be quite different from that of an 
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10. The references 
S.C.C. report, 
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administration. Persons charged with provid- 
ing confidential information may be disinclined 
to do so in writing. <A trenchant criticism 
against the denial of privilege and allowing dis- 
closure of the correspondence between the 
Union Government, the State Government, the 
Chief Justice of India and the Chief Justice of 
the High Court regarding the extension or 
appointment of additional Judges was made by 
Fazl ‘Ali, J.: “The documents in this case 
pertain to high official secrets revealed in the 
documents of high constitutional functionaries 
regarding matters which, if disclosed, would 
doubtless cause serious injury to the public 
and has in fact caused the most colossal damage 
not only to the Government but also to the 
judicial institution itself’. (Para. 474). He 
Observed again: ‘Carried away by the stormy 
and emotional debate of the lawyers appearing 
for the petitioners and their egotistic slogan 
that independence of judiciary was in danger, 
this ‘Court ought not to have broken the age- 
old solid and sacrosanct tradition of upholding 
the plea of privilege which caused serious 
injury to the public interest. But lo, and 
behold! the result of the disclosure has revealed 
widespread dangers and ills, for anybody in the 
streets without appreciating the niceties of law 
looks upon the judiciary as suspect”. (Para. 
521). 

Judicial activism forges ahead.—Mr. Hidaya- 
tullah, the Vice-President of India, in his Raja 
Ramdeo Anandilal Poder Memorial Lecture on 
Problems of Administration has deprecated the 
idea of reforming society through Court judg- 
ments and criticised the action of some Judges 
in this direction creating difficulties for other 
departments of the Government as in the 
judgments which sought to reform jails, family 
relations, industrial laws, etc.. Such criti- 
cism notwithstanding, judicial activism has 
been able to keep up its tempo. Maneka 
Gandhi's case, had created a sort of due pro- 
cess holding that procedure to meet the test of 
Article 21 must be reasonable, fair and just, 
that any procedure will not do, that it must 
satisfy the test of reasonableness and that such 
a concept runs like a golden thread through the 
entire fabric of the Constitution. In the Bihar 
Under-trial Prisoners’ case, the Supreme ‘Court 
held that legal aid to an indigent accused in a 





11. The Hindu, 6th ‘April, 1981. 
12, A.I.R. 1978 S.C. 597, 


criminal trial is a fundamental right evolving 
the right by a process of creative interpretation. 
It also read “speedy trial” as part of the funda- 
mental right under Article 21. It held that 
for ensuring such trial the Court could direct 
the State, if necessary, to set up more Courts, 
appoint more Judges, provide greater facilities 
etc., for making speedy trial a reality". In 
Khatri v. State of Bihar, while reiterating the 
position, the Supreme Court observed: “It is 
unfortunate that though this Court declared the 
right to legal aid as a fundamental right of an 
accused person by a process of judicial con- 
struction of Article 21, most of the States.... 
have not taken note of this decision and pro- 
vided free legal services to a person accused of 
an offence. We regret this disregard of the 
decision of the highest Court in the land by 
many of the States despite the constitutional 
declaration in Article 141, that the law declared 
by this Court shall be binding throughout the 
territory of India”. In the Judges’ 'Appoint- 
ment and Transfer case, Bhagwati, J., 
remarks that in regard to a society likè-burs 
“pulsating with urges of gender justice, worker 
justice, minorities justice, dalit justice and 
equal justice between chronic unequals” for the 
judiciary to become “an active participant in 
the judicial process ready to use the Jaw in the 
service of social justica through a pro-active 
goal-oriented approach’, it is necessary “to 
have Judges who are prepared to fashion tools, 
forge new methods, innovate new strategies and 
evolve a new jurisprudence, who are judicial 
statesmen with a social vision and a creative 
faculty and who have, above all, a deep sense 
of commitment to the ‘Constitution with an acti- 
vist approach and obligation for accountability 
Fi to the half-hungry millions of India 
who are continually denied their basic human 
rights”. With respect, this can remain for 
long only an ideal. It is a moot question 
whether any, and if so, how many Judges would 
measure up to these requirements. Judicial 
activism can therefore be only a prolonged 
process. As it is, according to Justice Bhag- 
wati, by judicial activism the Court has brought 
the enforcement of fundamental rights within 
the reach of the weaker sections and the Court 


13. See Hvssainara Khatoon v. Home 
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has evolved a “new doctrine” which has “now 
ultimately been recognised judicially as a rule 
of law in regard to locus standi™!. Ina recent 
manifestation of judicial activism the Supreme 
‘Court has ruled that workers who are paid less 
than what they are entitled to under the Mini- 
mum Wages Act also come under the concept 
of “forced labour’, that the meaning of “forced 
labour” was not limited to only those com- 
pelled to work under physical threats with or 
without payment and that the force could be 
also financial?’. 


Locus standi and public interest litigation.— 
The decision of the Supreme Court in the 
Judges Appointment and Transfer case’®, is 
claimed ło be a locus classicus on the subject 
of locus standi in public interest litigation’. 
This is presumably because of the liberalisation 
of the scope of the doctrine of standing by 
imaginative interpretation so as to advance 
social justice, and by giving it form and Shape. 
The law is, according to Hobbes”, the public 
conscience. And it is a time-honoured maxim 
that every wrong has a remedy (ubi jus ibi 
remedium). It followed that the person 
suffering wrong, the aggrieved person,’ can sue 
in respect of it. He alone was considered to 
have a “standing” in that behalf. The early 
rule as to “standing” required that the appli- 
cant for judicial redress must have suffered a 
legal wrong or injury to entitle him to main- 
tain an action for such redress. _The rule is 
of ancient vintage laid down at a time when 
private law dominated the legal arena and pub- 
lic law was yet to develop. Gradually a num- 
ber of exceptions to the rule fell to be recog- 
nised from. the very nature of things. Thus a 
ratepayer of a local authority was accorded 
“standing” to challenge an alleged illegal action 
of the local authority?*. Likewise a person 
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entitled to participate in proceeding relating to 
the decision making process resulting in the 
impugned decision was held competent to 
maintain an action to challenge the decision??. 
Statutes also recognised at times the locus 
standi of an applicant to maintain an action 
though no legal right or protected interest of 
his has been violated and injury caused to 
him**, Yet again. where the person suffering 
legal wrong or legal injury is unable to ap- 
proach the Court due to some disability or it 
is not practicable for him to move the Court 
for sufficient reason such as socially or econo- 
mically backward position, another person was 
allowed to invoke the assistance of the Court 
for providing redress to the injured person*, 


In Municipal Council, Ratlam v. Vardi- 
chand**, the Supreme ‘Court upheld the right 
of the residents of a certain locality in Ratlam 
to adopt proceedings under section 133, Crimi- 
nal Procedure Code against the municipal coun- 
cil compelling it to provide certain basic ameni- 
ties like sanitary facilities on the roads, public 
conveniences for slum dwellers who were using 
the road for the purpose, and to abate nuisance 
by constructing drain pipes with flow of water 
to wash the filth and stop the stench. ‘Justice 
Krishna Iyer set the issue thus: “If the centre 
of gravity of justice is to shift, as the Pream- 
ble to the Constitution mandates, from the tra- 
ditional individualism of locus standi to the 
community orientation of public interest litiga- 
tion these issues must be considered........ 
The key question we have to answer is whe- 
ther by affirmative action a Court can compel 
a statutory body to carry out its duty to the 
community by constructing sanitation facilities 
at great cost and on a time-bound basis. ‘At 
issue is the coming of age of that branch of 
public law bearing on community action and 
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the Court’s power to force public bodies to 
implement specific plans in response to public 
grievances”. In the Fertiliser Corporation 
Kamgar Union caset, the question arose whe- 
ther the workers in a factory owned by Gov- 
ernment can challenge the legality and|or the 
validity of the sale of certain plants and equip- 
ments by the management. The Court held, 
on the facts, that the sale was not unjust, un- 
fair, or mala fide and went on to State “we are 
not too sure if we would have refused relief to 
the workers if we had found that the sale was 
unjust, unfair or mala fide’. Speaking for 
the Court, Chandrachud, CJ., observed: “The 
maintainability of a writ petition which is cor- 
related to the existence and violation of a 
fundamental] right is not always to be confused 
with the locus to bring a proceeding under 
Article 32..... The question whether a per- 
son has the locus to file a proceeding depends 
mostly and often on whether he possesses a 
Jegal right and that right is violated. But in 
an appropriate case it may become necessary 
in the changing awareness of legal rights and 
social obligations to take a broader view of the 
question of locus to initiate a proceeding be 
it under Article 226 or under Article 32 of the 
Constitution. If public property is dissipated, 
it would require a strong argument to convince 
the Court that representative segments of the 
public or at least a section of the public which 
is directly interested and affected would have 
no right to complain of the infraction of pub- 
lic duties and obligations”. “Public enter- 
prises are owned by the people and those who 
tun them are accountable to the people. The 
accountability of the public sector to the Par- 
liament is ineffective because the Parliamentary 
control of public enterprises is ‘diffuse and 
haphazard’.” The raison d'etre for liberalis- 
ing the rule as to locus standi is also apparent 
from the observations of Lord Diplock in Reg 
y. Inland Revenue Commissioners? : “it would 
....be a grave lacuna in our system of public 
law if a pressure group, like the federation, or 
even a single public-spirited taxpayer, were 
prevented from bringing the matter to the 
attention of the Court to vindicate the rule of 
law and get the unlawful conduct stopped..... 
It is not ...... a sufficient answer, to say that 
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judicial review of the actions of officers or 
department of Central Government is unneces- 
sary because they are accountable to Parlia- 
ment for the way in which they carry out their 
functions. They are accountable to Parlia- 
ment for what they do so far as regards effi- 
ciency and policy, and of that Parliament is 
the only judge; they are responsible to a ‘Court 
of justice for the lawfulness of what they do, 
and of that the Court is the only judge”. 
Again in a country like ours liberalisation of 
focus standi is needed for the purpose of bring- 
ing about socio-economic changes. The 
liberalising proces has been active and pur- 
posefully used in Sunil Batra v. Delhi Admi- 
nisiration*, where the Supreme Court accept- 
ed a habeas corpus petition of a person com- 
plaining of a brutal assault by a head-warden 
on another prisoner, thereby broadening the 
scope of that writ by making it available to a 
prisoner not only for seeking his liberty but 
also to the enforcement of a constitutional right 
to which he was lawfully ent.ued, even when 
he was in confinement. In Dr. Upendra Baxi 
v. State of Uttar Pradesh*, in respect of the 
inmates of the Protective Home at Agra bo 
were livius jn inhuman and degradiny condi- 
tions and were not in a position to move the 
Court for redress the Supreme Court treated 
a letter addressed to the Court by two law 
Professors of the Delhi University seeking 
enforcement of the constitutional rights of the 
concerned inmates as a writ petition and 
allowed them to maintain an action for the 
appropriate writ. Likewise the Supreme 
Court took note of a letter written by a journa- 
list, Olga Tellis claiming redress against demo- 
dition of the hutments of the pavement dwel- 
lers by the Municipal Corporation of Bombay 
and it wa: treated as a writ petition. The 
Supreme Court also moved into action on the 
basis of a letter from the Legal Aid Committee, 
Jamshedpur, in regard to an  under-trial in 
Dharbhanga jail alleged to have spent about 
37 years in that capacity being shifted ever and 
anon from one jail to another in Bihar®. So 
also treating a letter from one A. Mahaboob 
Rasha to the Supreme Court complaining 
that three wunder-trialk—Rayappan, Kallannan 
and Avadaiappan, were kept in solitary con- 
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finement as a writ petition, the Supreme Court 
ordered notice to the State of Tamil Nadu, 
the Inspector-General or Prisons and the 
Superintendent ‘Central Jail, Madura’. In 
another case concerning workmen who were 
paid less than what they are entitled to under 
the Minimum Wages Act, overruling a pre- 
, liminary objection of the Union of India and 
the Delhi Development ‘Admimistration as to 
the maintainability of the writ petition on the 
matter, the Supreme Court held that such 
workers would come within the meaning of 
“forced labour” and observed: ‘Where judi- 
cial redress was sought by poor people and 
the Court was moved for the purpose by a 
member of the public writing a letter, the 
Court will‘ cast aside procedural rules and 
entertain the letter as a writ petition’’. In 
the Judges Appointment and Transfer case’, 
though on other matters the decision was only 
of a majority of 4 to 3, on the question of 
the focus standi of practising members of the 
Bar to challenge the validity of the transfer 
of a Judge and the circular letter issued by 
the Law Minister, there was general agree- 
ment with the views expressed by Bhagwati, J., 
and his affirmative answer. The doctrine as 
expounded in the case is: If there is a person 
or class or group of persons who, by reason 
of poverty or disability or socially or 
economically disadvantaged position, is 
not in a position to approach the Court 
any member of the public would have 
locus standi to move the Court for judicial 
redress of the legal injury caused to such 
person, class or group of persons by reason of 
violation of their legal or constitutiona] right 
or constitutionally or legally protected interest. 
It was also stated that where injury to public 
interest or public injury is caused as a result 
of breach of public duty owed by the State 
or any other public authority, any member of 
the public having sufficient interest can move 
the Court for judicial redress. In a very 
recent decision®, the Supreme Court in a writ 
petition filed by a civil liberties organisation 
to ensure observance of labour Jaws in relation 
to workmen employed in projects connected 
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with Astan Gameés particularly children below 
14 years of age, after pointing out that sec- 
tion 3 of the Employment of Children Act, 
1938, which banned employment of children 
below 14 did not apply to children employed 
in construction work and in view of the provi- 
sions of Article 24 of the ‘Constitution the 
schedule to the Act must be immediately 
amended, observed categorically as follows: 


“The time has now come when the Courts 
must become the Courts for the poor and 
struggling masses of this country. They must 
shed their character as upholders of the esta- 
blished order and the status quo. They must 
be sensitised to the need of doing justice to the 
large masses of people to whom justice has 
been denied by, a cruel and heartless society for 
generations. The realisation must come to 
them that social justice is the signature tune 
of our Constitution and’ it is their solemn duty 
under the Constitution to enforce the basic 
humar rights of the poor and vulnerable sec- 
tions of the community and actively help in the 
realisation of the constitutional goals. 


Those who are decrying public interest litiga- 
tion do not seem to reahse that Courts are not 
meant only for the rich and the well-to-do, 
for the landlord and the gentry, for the busi- 
ness magnate and the industrial tycoon, but 
they exist also for the poor and the down- 
trodden, the have-nots and the handicapped and 
the half-hungry millions of our countrymen. 


So far the Courts have been used only for the 
purpose of vindicating the rights of the wealthy 
and the affuent. It is only these privileged’ 
classes which have been able to approach the 
Courts for protecting their vested interests. It 
is only the moneyed who have so far had the 
golden key to unlock the doors of justice. 


But, now for the first time the portals of the 
Court are being thrown open to the poor and 
the down-trodden, the ignorant and. the illiterate 
and their cases are coming before the Courts 
through public interest litigation which has been 
made possible by the recent judgment delivered 
by this Court in Judges appointment and trans- 
fer cases.” 


“Public interest litigation which is a strategic 
arm of the legal aid movement and which is 
intended to bring justice within the reach of 
the poor masses, who constitute the low visi- 


Tj THE MADRAS LAW JOURNAL 


bility area of humanity, is totally a different 
kind of litigation from the ordinary traditional 
litigation which is essentially of an adversary 
character where there is a dispute between two 
litigating parties, one making claim or seeking 
relief against the other and that other opposing 
such claim or resisting such relief. 

Public interest litigation, as we conceive it, is 
essentially a co-operative or collaborative 
effort on the part of the petitioner, the State 
or public authority and the Court to secure 
observance of the constitutional or legal rights, 
benefits and privileges conferred upon the vul- 
nerable sections of the community and to reach 
social justice to them.” 


“There is a misconception in the minds of 
some lawyers, journalists and men in public life, 
that public interest litigation is unnecessarily 
cluttering up the files of the Court and adding 
to the already staggering arrears of cases which 
are pending for long years and it should not 
therefore be encouraged by the Court. This 
is, to our mind, a totally perverse view smack- 
ing of elitist and status quoist approach. 

[t is true that there are large arrears pending 
in the Courts but that cannot be any reason for 
denying access to justice to the poor and wea- 
ker sections of the community. No State has 
a right to tell its citizens that because a large 
number of cases of the rich and the well-to-do 
are pending in our Courts, we will not help the 
poor to come to the Courts for seeking justice 
until the staggering load of cases of people who 
can afford, is disposed of ,” 

“This new change has to come if the judicial 
system is to become an effective instrument of 
social justice, for without it, it cannot survive 
for long. Fortunately, this change is gra- 
dually taking place and public interest litigation 
is playing a large part in bringing about this 
change. 

It is through public interest litigation that the 
problems of the poor are now coming to the 
forefront and the entire theatre of the law is 
changing. It holds out great possibilities for 
the future. This writ petition (by a civil 
liberties crganisation to ensure observance of 
labour laws in relation to workmen employed 
in projects connected with Asian Games) is 
one such instance of public interest litigation.” 


In public interest litigation, the main require- 
ment as to the member of the public who 
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approaches the Court is that he should act 
bona fide and not for personal gain or private 
profit or political motivation or other oblique 
consideration. The mover should not be a 
busybody vexatiously seeking to interfere with 
a thing with which he has no concern at ‘all. 
In sum, it looks as if a new constitutional juris- 
prudence is emerging in the field of civil rights 
and the Court is becoming a major initiative- 
producer ofea modern’ social-justice oriented 
government. The scope of the doctrine and 
its limits are still to be set out. 


Motor accident compensation jurisprudence. 
—Road accidents involving motor vehicles are 
increasing at an alarming rate. A statistical 
survey disclosed that in 1980, the total number 
of persons killed in such accidents was 20,200, 
while those injured numbered 1,05,500 in 
1,35,900 incidents; according to another esti- 
mate there are 25,000 deaths and more than 
1,00,000 injured in motor accidents on‘ an 
average every year. Statistically road acci- 
dents are second only to the toll taken by heart 
attacks. The percentage of automobile acci- 
dents in India is almost the highest in the 
world. The major contributory factors are 
human error on the part of the persons driving 
the vehicles and road-users, mechanical defects 
and unsuitable road conditions. It is easy to 
list other causes as well such as tipsy drivers, 
jay walkers, absence of traffic control in any 
effective form, encroachments on the side paths 
intended for use by pedestrians in cities and 
towns and making them unfit for such use, 
stray cattle etc. The vehiçles involved in road 
accidents are both private and public. As 
pertinently observed by Mr. V. R. Krishna 
Iyer “We complain against cyclists and 
pedestrians but we forget that the roads are 
narrow. They are not the monopoly of the 
car-owners. The small man has to move 
amidst the rush of huge vehicles.” 


The Motor Vehicles Act enacted in 1939 pro- 
vides inter alia for compensation to the victims 
of road accidents. Despite patchwork amend- 
ments made from time to time the law has not 
caught up with the rapidly changing condi- 
tions. The Act did not provide for any statu- 
tory limitation regarding the amount of com- 
pensation payable akin for instance to the 
Schedule attached to the Workmen’s ‘Compen- 
sation Act. | Nor has any scientific study- 
based norms been evolved or furnished as to 
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assessment of compensation. Compensation 
could be claimed only if the accident was 
caused by the wrongful act, neglect or fault of 
the driver ov owner of the vehicle, Natually this 
is impossible where the accident proves proof 
of fatal as the heirs would not be present at the 


_scene; nor could the police be expected always 


to extend their whole-hearted co-operation 
since the bus-owners-operators have generally 
the power of the purse. The rule as to onus 
of proof was by and large unrealistic. Way 
back, the Law .Commission headed by Mr. 
Gajendragadkar had suggested the passing of 
legislation based on a no-fault liability. The 
Supreme Court also had felt “that having 
regard to the handicaps of innocent victims in 
establishing the negligence of the operator of a 
vehicle a blanket liability may be cast on the 
insurers’. The non-imposing of limitations as 
to compensation had often led to claims being 
made in a speculative spirit. It had also led to 
wide disparities in the awards made by the Tri- 
bunals. For instance, a few months ago a Ma- 
gistrate in Salem ordered the Anna Transport 
Corporation to pay Rs. 1,00,000 to a bus pas- 

who was injured®, More recently a Sub- 
Judge in Chingleput awarded Rs. 2,75,000 as 
compensation to the families of two workers, 
who were killed’*. Other Tribunals had adopt- 
ed a relatively stringent approach. The High 
Courts were therefore called upon to reduce or 
enhance the awards over a wide spectrum of 
claims, That apart even as between different 
High Courts there was no uniformity in regard 
to the amounts awarded under more or less 
the same Situations. This is particularly 
noticeable in relation to compensation granted 
for death of children ranging from Rs. 1,000 
to Rs. 10,000 or even Rs. 20,000". It looked 
as if it was whimsical, involving elements of 
arbitrary speculativeness as to the longevity or 
span of life of the particular child or as to 
its developing into a useful or family-conscious 
breadwinner". It is useful to recall the obser- 
vation of Lord Simon, L.C., in Benham v. 
Gambling, that in regard to child victims 
“the thing to be valued is not the prospect of 
the length of days, but the prospect of a pre- 
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dominantly happy life’. It was not always 
realised that a scientific assessment of compen- 
sation should cover both the value of the vic- 
tim to the estate as well as the value to the 
dependants of the victim in case he survived. 
Computation naturally has to take note of 
longevity, income, prospects, increased cost of 
living, the higher value assumed to the average 
Indian life at the present time; and if the vic- 
tim happened to be the bread-winner and the 
accident proved fatal the ages of his chHdren 
should they be minors, will also have to be 
reckoned. Further, factors like contributory 
negligence will have to be taken into account. 
The Supreme ‘Court had also made a very use- 
ful suggestion that payment of compensation 
should be by way of monthly instalments so as 
to prevent the frittering away of any lump sum 
payment. 


The 1982 amendment to the Motor Vehicles 
Act which came into force on Ist October, 
1982 has made some noteworthy changes. The 
owners of motor vehicles will be liable to pay 
a fixed amount as compensation to victims of 
accidents whether they proved fatal or not 
even if they or their drivers were not in fault. 
The compensation is Rs. 15,000 in case of 
death and Rs. 7,500 for permanent disability. 


The Act also provides compensation to victims 
of “hit and run accidents” caused by vehicles 
which could not be identified. A scheme pro- 
viding a solatium of Rs. 5,000 for death and 
Rs. 1,000 for grievous hurt is being framed 
with the general insurance industry contribut- 
ing 70% to the Solatium Fund and the Central 
and State Governments contributing the 
balance, 


Though these are welcome provisions they are 
at best only a small attempt at reform. 
According to Government the provisions are a 
measure of -social justice to the innumerable 
poor victims of road accidents. The amount of 
Rs. 15,000 is rather paltry since tha rupee’s 
purchasing value itself is not much now-a-days. 
It is true that if the matter is taken up to the 
Courts higher amounts may be awarded as 
compensation to the bereaved. In view how- 
ever of motor insurance being rationalised the 
endeavour should be to have a settlement 
without resort to litigation. One very strik- 
ing discrepancy compelling attention is that 
wbile the Motor Vehicles Act fixed Rs. 15,000 
for a road accident, in the case of air accident 
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the current rate of payment is Rs. 2,00,000 
for death or disablement and in the case of 
children below 12 years it is Rs. 10,000. 
Under the Railways Act of 1890, minor 
children, students and unmarried and un- 
employed persons are not covered for purposes 
of compensation but the Railway Ministry has 
directed its management to pay compensation 
to the relatives of these categories pending 
amendment of the Act. There seems to be 
little warrant or justification for this trifurca- 
tion in the matter of valuation of life. The 
loss is the same whether the accident was a 
road-accident or air accident or railway acci- 
dent. The provision seems to be opposed to 
the spirit of Article 14 of the Constitution as 
well. 


The amending Act has failed to remove another 
equally objectionable feature. State Road 
Transport Corporations are not now obliged 
to take third party insurance cover which is 
mandatory for private owners of motor vehi- 
cles. It is but proper that all vehicles, whether 
privately owned or State owned, should be 
insured and brought under one umbrella to 
ensure equal pfotection of the laws to passen- 
gers as well as pedestrians. A citizen’s right 
to compensation should have its roots in sta- 
tute and not exposed to the mercies or grace 
of the Government. 


The concept of compensation needs a radical 
change. The development of a motor acci- 
dents compensation jurisprudence based on 
no-fault liability so as to ensure social justice, 
simple in application and expeditious in opera- 
tion, is to be highly desired. It provides a 
feld for ample and purposeful research. 


Married Singles and their swelling nuwnber.— 
It is an ancient refrain “when I was single my 
pockets did jingle”. Is it because of this or 
because of realisation “once bit twice shy” or 
because of any other reason that social research 
workers are finding that after divorce each of 
the parties thereto prefers to remain single 
rather than marry again? 


“Through the wife the husband attains peace 
and happiness, likewise the wife through the 
husband; Only that way lies permanent pro- 
sperity ; such is the goal of marriage” (Manu). 
“Tt is likely that in the wear and tear of 
married life some small friction or other may 
crop up and which may be exaggerated sub- 
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jectively by one spouse or the other. In such 
situations the wholesome counsel of some res- 
pected elderly person will always be welcome’ 
as a healing balm”. These observations of the 
Supreme Court in Anngpurna v. Saikumar™, 
are largely true. But intolerable situations 
may surface up due to mercenary considera- 
tions or the insidious activities of “Meddlesome 
Mattys”’ or of “snakes in the garden’. In the 
case before the Supreme Court the parties 
accepted the Court’s advice to live together in 
a saparate house for one month on a trial basis 
free from the visits of their parents or grand- 
parents. The Court also requested a ietired 
High Court Judge in the vicinity to make 
occasional visits to the new home of the couple 
and smoothen out any differences between 
them. It must be that such therapy may not 
always work and the marriage gets smashed. 
Then pertinent questions—whether divorces are 
on the increase, whether divorce is essentially 
an urban phenomenon, whether it is the men 
or the women who hasten to seek divorce, what 
age groups resort to the remedy ete., have 
become the subject of much in-depth study, 
research and investigation resulting in the 
following conclusions. While seven years ago 
there were only 5 divorce cases filed in the 
Delhi High Court each day, the number is at 
present 25 per day. A survey conducted in 
1961 in 587 selected villages involving 1,33,775 
marriages Over a period of 50 years showed 
wide acceptance of divorce among the village 
communities and that the institution was not 
an urban phenomenon. The 1971 Census re- 
inforces the conclusion’ according to which the 
total number of divorced and separated women. 
in the country was 8,70,700 of whom 7,43,200 
hailed from the rural areas and 1,27,500 from 
towns. 


The proportion of separated or divorced 
women to men is 1,030 to 1,000. More 
women remained single after separation than 
men in the rural parts. ‘Another interesting 
feature was that among the urban middle class 
the educaied and economically independent 
women did not hesitate to seek the initiative 
in breaking up unfortunate Marriages. In 
Delhi in 50% of the cases it was the woman 
who resorted to divorce. According to 
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Kumari Kusum, Marriage Counsellor of the 


. Indian Law Institute, Delhi, most of the 


couples who consult her are couples from the 
middle class; the spouses seldom blame each 
other; it is generally a.third party who plays 
havoc with their lives, a domineering mother- 
in-law or the interfering parent of the wife. 


* Couples left to themselves have a higher and 


better chanċe of making a success of their 
matrimonial lives. 

The Message.—The tragedy of life is that 
wisdom dawns on us only when it has stolen 


‘the youth. Young men among us in parti- 


cular have to get the right perspective in attack- 
ing social, economic or political evils. The 
story is told that when Goliath came against 
the Israelites the soldiers thought, “He is so 
big, we can never kill him”. David looked at 
the same giant and thought “He is so big. I 
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cannot miss’. That should be the spirit and 
the approach. All of us should all the time 
recall, that nothing succeeds like hard work. 
There is great truth in the bard’s song: 


“No man is born into the world 


Whose work is not born with him; there is 
Always work, 
And tools to work withal, for 
Those that will. 
And blessed are the horny 
Hands of toil.” 
So on to the New Year dedicated to sincere 


work with hope in heart and a smile on the 
lips. 
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“COURT” IN COURTS 
By 


R. Tamar Vuraran, Advocate, Madras. 


The discussion stems from a decision in 
Rathinaswamy vy. Komalavalltl, by G. Rama- 
nujam and Fakkir Mohammed, JJ., a case 
under the Tamil Nadu Buildings (Lease and 
Rent Control) Act (XVIII of 1960) (as 
amended by Act XXIII of 1973) and also 
Limitation Act (XXXVI of 1963). The 
woid Court has not been defined in the present 
Limitation Act (XXXVI of 1963) or in the 
old Limitation Act (IX of 1908). Neither 
in the General Clauses Act nor in the Civil 
Procedure ‘Code, is there any definition of 
‘Court’. In the Evidence Act and in the 
Madras Court-fees Act, 1955, a definition of 
the word ‘Court’ is found. In the Indian 
Penal Code, the definition of a Court of Jus- 
tice in section 3 (ii) of the Code is found. 
In the absence of any definition of Court in 
the Tamil Nadu Act XVIII of 1960 (Rent 
Control) Act, and in the Limitation Act, the 
definition of ‘Cour? in the other enactments 
will help to some extent to ascertain the inten- 
tion and purpose regarding the mention of 
the word ‘Court’ in section 5 of the Limitation 
Act. The new preamble refers to proceedings 
other than suits and there is no reference to 
Courts, Section 5 of the old Limitation Act, 
had restricted its application to certain pro- 
ceedings whereas the New Act XXXVI of 
1963 has wider application. But the com- 
mon feature in section 5 of both the Acts is 
the term ‘Courf’........ Evidently there was 
authority among all the concerned quarters 
that to suit the changed conditions and cir- 
cumstances, the administration of the Rent 
Control laws also required change of hands 
from non-judicial officers to judicial officers 
who are functioning as ‘Courts’ ...... 


1. (1981) 2 M.L.J. (S.N.) 9 since re- 
ported in (1982) 2 M.L.J. 406. Ed. 
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Wharton’s Law Lexicon defines ‘Court’? as 
follows: 


Court; (tr curia—Cour Fr Keort, Dut) 


(1) The person and suite of the Sovereign, the 
piace where the Sovereign sojourns with his 
regal retinue wherever that may be. The 
English Government is spoken of in diplomacy 
as the Court of St. James because the Palace 
of St. James is the Official Palace. 


(2) The place where the sovereign administers 
Justice by his Judge or a Bishop, as the Sup- 
reme Court of Judicature, divided into the 
High Court of Justice and the Court of 
Appeal, the High Court of Parliament to whick 
an appeal lies from the Court, the County 
Court, the Courts of Summary Jurisdiction, the 
Court of Quarter Sessions, the Court of 
Arches, the Consistory Court, Courts of re- 
cord, where their acts and Judicial proceedings 
are enrolled for perpetual memorial and 
testimony, and they have power to fine and’ 
imprison and error may be brought upon 
their judgments, or Courts not of record being 
Courts of inferior dignity and in a less proper 
sense the King’s Courts—and these are not 
entrusted by law with and power to fine or 
imprison the subjects of the realm, unless by 
the express provision of some Act of Parlia- 
ment. Their proceedings are not enrolled or 
recorded) but their existence as well as the 
truth of the matters therein contained, may be 
tried by a Jury (see Odgers on the Common 
Law page 963 et seg; Joc Law Distionary). 
Chamber’s Twentieth Century Dictionary says 
that Court is Hall of justice; the Judges and 
officials who preside there; any body of persons 
assembled to decide causes; a sitting of such 
a body. 


In Afohd. Ahmad v. Governor-General in 
Council?, Harries, CJ. and Abdul Rashid, 
J., said the Tribunal set up under the Uttar 
Pradesh Town Improvement Act, as applied 
to Delhi is not a Court...... But in the same 
case, Abdul Rahman, f., dissented from the 
majority, saying the Tribunal at Delhi is not 
only a Court but is also subordinate to the 
Lahore High Court. 


EEEE 
2. A.T.R. 1945 Lahore 313. 
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In Satdeo Pandey v. Baba Raghav Das, it is 
stated. ..... The term Court is used in section 
2 of Contempt of Courts Act, 1926 in a wide 
sense, as including a tribunal, legally autho- 
tised to deal with a particular matter judi- 
cially. It is enough if the tribunal is entrust- 
ed with certain judicial functions which in- 
clude the function of deciding litigated ques- 
tions according to law—deciding them not 
arbitrarily, but according to certain rules and 
procedure which ensure that the person called 
upon to decide them acts with faimess and 
impartiality...... 


Tn In re Ramnath Bholgothra (of Jammu)*, 
Somasundaram, J., said: There is no defini- 
tion of Court in the Criminal Procedure Code. 
But a Court is ordinarily understood as ‘a 
place where justice is judicially administered’. 
For the sake of brevity the ‘Code uses the term 
Court and ‘Magistrate’ generally if not always 
as convertible terms. 


Mohammad Ghouse x. State of Andhra Pra- 
desh by its Chief Secretary, Secretariat, 
Hyderabad’, observes that both in Articles 227 
and 235 of the Constitution the word Court 
has been used and it cannot be said that 
the framers of the Constitutton had not 
used this word to include persons pre- 
siding over those Courts or other func- 
tionaries of those Courts. ‘While the use 
of the word ‘Judge’ may denote only the per- 
son, the word Court when used not only in- 
cludes the person presiding over that Court, 
but also all the functionaries of that Court and 
any matters pertaining thereto. 


In Babulal and another y. Ramswarup®, it 
is said, that the word Court in section 37 
(5) of Arbitration Act (1940), includes the 
Appellate and Revisional Courts and the 
plaintiff is entitled to the exclusion of the 
pertod taken by him in filing appeal or revi- 
sion against the order of the Court setting 
aside the word. ` 


In The State v. K. V. Keshva Sew and ano- 
ther”, it ts stated, that the words “civil Courts” 





3. A.I.R. 1953 AJ. 419. 

4. (1953) 2 M.L.J. 399: A.LR. 1953 
Mad. 953. 

5. A.I.R. 1959 A.P. 497. 

6. A.I.R. 1960 Raj. 214. 

7. A.T.R. 1960 Raj. 279. 
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haye been used in a wider sense so as to include 
a Revenue Court. 


In Harinagar Sugar Mills Ltd. v. Shyam 
Sunder Jhunjhunwala and others*, Hidaya- 
thullah, J., stated that the word ‘Courts’ is 
used to designate those tribunals which are 
set up in an organised state for the adminis- 
tration of justice. By administration of 
justice is meant the exercise of judicial power 
of the State to maintain and uphold rights 
and to punish ‘wrongs’; whenever there is an 
infringement of right or andnjury, the Courts 
are there to restore the vinculam juris, which | 
is disturbed (1909) 8 L. L. R. 330 Ref. 
para. (3). 


By ‘Courts’ is meant Courts of ‘Civil Judica- 
tuce and by ‘tribunals’ those bodies of men 
who are appointed to decide controversies 
arising under certain Special Laws. Among 
the powers of the State is included the power 
to decide such controversies. This is undoub- 
tedly one of the attributes of the State, and 
is apply called the judicial power of the 
State. In the exercise of the power a clear 
division is thus noticeable. Broadly speaking 
certain special matters go before tribunals and 
the residue goes before the ordinary Courts 
of civil jurisdiction. The procedures may 
differ, but the functions are not essentially 
different. What distinguishes them has never 
been successfully established. The real dis- 
tinction it is said, is that Courts have ‘an air 
of detachment’. But this ts more a matter 
of age and tradition and is not of the essence, 


A Court in the strict sense is a tribunal which 
is a part of the ordinary hierarchy of Courts 
of Civil Judicature maintained by the State 
under its constitution to exercise the judicial 
power of the State*. These Courts perform 
all the judicial functions of the State except 
those that are excluded by law from their juris- 
diction. The word ‘judicial’ has two mean- 


8. (1962) 2 S.C.R. 339: (1963) 1 S.C. 
J. 471: A.I.R. 1961 S.C. 1669. 

*Cf., to constitute a Court in its strict legal 
sense, it should have, apart from having some 
of the trappings of a judicial tribunal, power to 
give a decision or definitive judgment which 
has the finality and authoritativeness which are 
the essential tests of a judicial pronouncement 
(Brajanandan Singh x. Jyoti Narain, A.IR. 
1955 S.C. 66) Ed. 
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ings. It may refer to the discharge of duties 
exercisable by a Judge, or by Justices in Court 
or to administrative duties which need not be 
performed in Court, but in respect of which 
it is necessary to bring to beara judicial 
mind—that is, a mind to determine what 1s 
fair and just in respect of the matters under 
consideration. That an officer is required to 
decide matters before him ‘judicially’ in the 
second sense does not make him a Court or 
even a Tribunal, because that only establishes 
that he is following a standard of conduct and 
is free from bias or inteiest. 


Government of Rajasthan and another v. 
Sangram Singh and others®, held that it would 
be adopting the rule of interpretation laid 
down in section 4 of the Part B States (Laws) 
Act in holding that a High Court established 
by a royal proclamation in the former State of 
Bikaner must be taken to be established by a 
Royal Charter within meaning of Article 183. 


In Firm of S. Mohd, Ali and Sons and others 
v. V. Madhavrao and others, it is stated 
eet A ‘Court of Law is a Tribunal deal- 
ing with and adjudicating upon civil disputes 
by the operation of Jaw in a judicial manner 
untroubled by ulterior considerations of mat- 
ters of executive policy and observing certain 
definite rules and procedure which are either 
defined by Statute or recognised by practice. 
It may be that a Tribunal falling under this 
definition may yet not be a Court of Jaw but, 
if eny of these attributes is missing the tribu- 
nal falls short of being a Court of law...... 
Although these Tribunals may have some or 
many trappings of a Court they are not Courts 
ER All these aspects of the Act and the 
Rules unmistakably point to the conclusion that 
the Rent Controller is not a Court within the 
meaning of section 24 of Civil Procedure Code, 
but is a Tribunal, who in the exercise of his 
powers ‘acts judicially. 


Prafulle Chandra Begberuah v. M|s. Calcutta 
Credit Corporation and another“, considers 





9. A.I.R. 1962 Raj. 43. 
10. A.I.R. 1964 A.P. 132. 


. 11. A.I.R. 1965 Assam & Nagaland 21. 
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that the term Court used in section 63, Civil 
Procedure Code, means a Court to which the 
Code applies and the Registrar of Co-opera- 
live Societies is not a Court of this kind 
although his attachment order has the same 
force and effect as the attachment order of 
a competent Civil Court. 


In Sitamarhi Central Co-operative Bank 
Lid v. Thakur Jugal Kishore Sinha’, it is 
stated. 


To be a Court, (i) The dispute must be in 
the nature of a civil suit; (i) The procedure 
for determination of such a dispute must be a 
judicial procedure; and (iii) This decision 
must be a leading one. i 


All the three requirements must be present 
before a Tribunal deciding such a dispute 
could be called a Court and the tests for deter- 
mining what is a Court as used in the ‘Contempt 
of Courts Act will have to be construed in 
the setting in which it occurs........ There- 
fore the decision of the Assistant Registrar 
exercising the powers of the Registrar under 
section 48 of the Act is a definitive judgment 
which is binding and authoritative and must 
therefore be held to be a pronouncement of a 
Court of Law made under the Act. 


In Daya Ram v. Smt. Reshmw, it is found 
that the provisions of sections 10 and 20 of 
H. P. Abolition of Big Landed Estates 
and land Reforms Act (XV of 1954), 
indicate that the Compensation Officer is not 
a Court. It is true that he is empowered to 
conduct an enquiry into certain disputes and 
that an appeal lies against his order to the 
District Judge and a second appeal to the 
Judicial Commissioner. But these facts alone 
will not make him a civil Court. In Work- 
men of M|s. B R. Darbar Ginning and Press- 
ing Factory, Hubli xy L. G. Patil v Manage- 
ment of M|s. B. R. Darbar Ginning and 
Pressing Factory, Hubli by its Manager and 
others, it is said that the word Court seems 


2 





12. A.I.R. 1965 Pat. 227. 
13. A.I.R. 1966 H.P. 36. 
14. A.I.R. 1966 Mys. 225. 
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have been used in section 36 (3) of the 
sndustrial Disputes Act (1947), in a restrict- 
sense. It has been defined in sub-sec- 
tion (2) (f) of the Act as meaning ‘the 
Court of Inquiry constituted under this Act.’ 
That the Court defined in this clause is diffe- 
rent from the labour Court is obvious from 
the fact that the Labour Court is defined 
separately in section 2 (kka) as meaning a 
Court constituted under section 7 of the Act. 


In Tulsipur Sugar Co., Ltd. v. State of U P. 
and others, it is ruled .......... Admit- 
tedly a Labour Court or an Industrial Tribu- 
nal is a Tribunal of limited jurisdiction. It 
is not one of the regular Courts which func- 
tion in this country. 


Municipal Committee, Tarn Taran through 
Executive Officer v. State of Punjab, through 
the Secretary to the Government, Labour 
Department, Chandigarh and others, holds 
that the meaning of the word Court which is 
not a term of art, varies with the context 
indicating divergent things. The word ‘Suit’ 
ordinarily means and apart from some con- 
text must be taken to mean a civil proceed- 
ing, instituted by the presentation of a plaint. 
The word Court followed by the word ‘suit’ 
in section 24 of the Minimum Wages Act, 
therefore means a civil Court. The Indus- 
trial Tribunal cannot be called a civil Court 
because the proceedings in these are not initia- 
ted by the presentation of a plaint. Every- 
body has not got a right to get his dispute 
adjudicated by it...... 


In Thakur Jugal Kishore Sinha v. Sitamarhi’ 


Central Co-operative Bank Ltd.*’, it is stated 
ey “Thus, the Assistant Registrar function- 
ing under Bihar Co-operative Societies Act, is 
a Court subordinate to the High Court for pur- 
pose of section 3 of Contempt of Courts Act.” 


In the matter of Manghyr Electric Supply Co., 
Lid. (in liquidation)**, it is clarified 
Me oe Even according to the definition given 
in secion 2 (c) of the ‘Arbitration Act, Court 


15. A.I.R. 1967 All. 430. 
16. A.I.R. 1967 Punj. 369. 
17, A.I.R. 1967 Pat. 1494. 
18. A.J.R. 1968 Pat. 167. 
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means a civii Court which can decide a matter 
in dispute if the same had been the subject- 
matter of a suit and under section 446 (2) 
of the Companies Act, the Company Court 
can entertain a-suit instituted by the Company 
and decide the subject-matter of the reference, 
if it were the subject-matter of the suit, and 
therefore there does not appear to be any 
bar to the entertainment of the application. 


In Afalegowda v. Mugaiah, the Mysore 
High Court ruled that in order to constitute 
a Court in the strict sense of the term, an 
essential condition is that the Court should 
have, apart from having some of the trappings 
of a judicial tribunal, power to give a deci- 
sion or a definitive judgment which has fina- 
lity and authoritativeness which are the essen- 
tial tests of a judicial pronouncement. 


In AZ|s. Popular Process Studio and another 
v. Employees State Insurance Corporation, 
through Regional Director”, it is pointed out 
that the term Court is not defined in the 
Limitation Act, 1963, nor was it defined in 
the Limitation ‘Act, 1908, which it repealed 
and replaced. It must therefore, be taken in 
its accepted sense in the legal parlance and 
would prima facie mean a Court of law in the 
hierarchy of Courts established for the pur- 
pose of administration of justice throughout 
the Union. Employees’ Insurance Court is 
a domestic tribunal may be debatable but 
it is a tribunal which is not a Court 


The pronouncement of a binding and autho- 
ritative judgment though absolutely essential, 
is not enough to constitute a Tribunal a 
Court in the strict sense. A further require- 
ment is that the tribunal must have been in- 
vested with the inherent judicial power of the 
State and the pronouncement of a binding 
and authoritative judgment must be in exer- 
cise of that judicial power........ 


A tribunal invested with the inherent judicial 
power of the State and constituting a Court 
in the strict sense would automatically ac- 





A.I.R. 1969 Mys. 315. 
A.I.R. 1970 Bom. 413. 
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quire all incidental powers necessary for the 
proper exercise of that power including the 
power to execute its own orders .......... 
that the ‘Commissioner (under Public Ser- 
vants (Inquiries) Act), is not a Court...... 
It is not, therefore a Court in the Strict 
sense or in the accepted connotation of that 
term in legal parlance...... It follows that 
it is not a Court for the purposes of the Limi- 
tation Act of 1963. In R. D K. Sita Devt v. 
Anna Rao and others?*, it is stated that the 
Estates Abolition and Conversion into Ryot- 
wari Act (XXVI of 1948), is a special enact- 
ment and the disputes thereunder are ad- 
judicated by the Settkement Officer and the 
Tribunal which are not Courts. Article 182 
of the Limitation Act, will not therefore ap- 
ply to the proceedings before the Tribunal, 
as that provision relates to execution of a 
decree or order of any civil Court. 


In Ganapathi v. Kumaraswaini®?, it is stated: 
If a particular authority is invested with all 
the trappings of a Court, the Courts have to 
come to the conclusion that such authority is 
a Court. 


G. D. M. Rao, Ranga Paniah and Brothers” 
States that........ there cannot be any doubt 
that the Rent Controller (Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Con- 
trol Rules, 1961, is a Court. 


hi 


In K. R. Sankar v. 
Ammaľ*, it is stated that the ‘Controller 
(Madras Buildings (Lease and Rent ‘Con- 
trol) Act). is not a Court and investitute of 
power under section 2 (3) is to a persona 
designata. 


M. A. Buvanambal 








Zi. (i969) 1 An. W. R. 48: A.L. R. 
1970 A.P. 43. 


22. (1975) 2 M.L.J. 171: 88 L.W. 525 
at 528: (1975) T.L.N.J. 264 at 265: A.I. 
R. 1975 Mad. 383. 


23. (1974) 2 An.W.R. 189: A.L.R. 
1975 A.P. 13. 


24. (1971) 1 M.L.J. 230: A.I.R. 1971 
Mad. 368: 84 L.W. 134. 
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In Smt. Vidya Devi, Widow of Ramji Dass 
v. Firm Madan Lal Prem Kumar, it is 
decided that the Rent Controller and Appel- 
Jate Authority under Punjab Rent Restriction 
Act are Courts or Civil Courts for purposes 
of sections 195 (1) (b), 476 and 479 of 
Criminal Procedure Code. 


In Joachim Fernandez v. Amina Kunhi 
Umma’, it is ruled that...... It is clear that 
the Appellate Authority constituted under 
Kerala Buildings (Lease and Rent Control) 
Act is not a Court but only an authority 
persona designata. 


In J Easwaran v. Palaniammal*, N. S. Rama- 
swami, J., stated...... _ It has beer consis- 
tently held by this Court that the Rent Con- 
troller and the Appellate Authority (Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960), are not Courts but 
oniy persona designata. 


In G. Bulliswamy v. Sint. C. Annapur- 
namina’, it is ruled that...... the Rent Con- 
troller under the Rent Control Act of Andhra 
Pradesh comes within the meaning of a Court 
as contemplated by sections 3 and 33 of the 
Indian Evidence Act. 


In State Electricity Board v. T. P. Kunha- 
liumma', it is decided that the District Judge 
under the Telegraph Act acts as a civil Court. 


Section 3, Evidence Act states that Court 
includes all Judges and Magistrates and all 
persons except arbitrators, legally authorised 
to take evidence. 


In the Madras Court-fees Act, section 3 (11) 
gives the definition of Court. It means any 
Civil, Revenue or Criminal ‘Court and includes 
a Tribunal or other authority having jurisdic- 





25. A.I.R. 1971 Punj. 150. 

1. A.J.R. 1974 Kerala 162 (F.B.). 

2. (1974) T.L.N.J. 380. 

3. (1976) 1 An.W.R. 169: A. I. R. 
1976 A.P. 270. 


4. (1976) 4 S.C.C. 634: (1977) 1 S.C. 
R. 996: (1977) 1 S.C.J. 432: A.I. R. 1977 
S.C. 282, 
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tion under any Special or Local law to decide 
questions affecting the rights of parties. 


In the Penal Code, section 20, we find the 
definition of Court of Justice as a Judge or a 
bady of Judges which is empowered by law to 
act judicially as a body, when such Judge or 
body of Judges is acting judicially. 


In no other enactment, we can find the defini- 
tion of the word or term ‘Cour?’*. 


We are also drawn to the word persona desig- 
nata in this discussion. In Ram Milan and 
another yv. Bansilal Tejsingh and another’, 
‘Hidayathuflah, 'CJ., defined persona designata 
as a persor pointed out or described as an 
individual as opposed to a person ascertained 





«The statement may not be wholly cérrect, 
for instance, section 2 (5) of the Bankers’ 
Books Evidence Act states Court means “any 
person or persons before whom a legal pro- 
ceeding i is held or taken”, Ed. . 


5- A.T-R. 1958 M.P. 203. 
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as a member of a class ior “as filling ‘a pari 
cular- character. 


Parthasarathi Naidu v. Koteswara Rað: 
considered persona designata ‘as “Persons selec- 


ted to act in their private capacity . and 
not in their capacity” as Judges”. The 
same consideration applies. also to a 


well-known officer like the District Magistrate 
named by virtue of his office and whose 
powers an Additional District Magistrate can 
also exercise and who can create other offi- 
cers equal to himself for the purposes of the 
Eviction Act. “5 


Thus all persons or rois of persons who are 
doing judicial functions may be Courts but 
Courts are not meant in the same sense at all 
times in all respects. 


J 
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6. (1924) I.-R. 47 Mad. 369: 19 L: 


_ W. 402: ALR: 1924 Mad. 56} (F.B.). 
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THE ‘DATE OF THE ORDER’ UNDER 
THE TAMIL NADU CITY TENANTS’ 
PROTECTION ACT (III OF 1922). 


A Critical Note on M. Arasan Chettiar v. 
S. P. Narasimhalu Naidws Estate Trust, 
Coimbatore and Sri Raveéswarar Temple v. 
Navaneetha Ammal and others, ' (1980) 2 
M.L.Ji. 303: 93 L.W. 392: (1980) I.L.R. 
3 Mad. 13: A.I.R. 1980 Mad. 305. 


By 


R. GOWTHAMANARAYANAN, Advocate, Mad- 
ras. 


This is one of the most important rulings 
under the Tamil Nadu City Tenants’ Protec- 
tion Act?. 


This Act makes a deviation from the general 
Law of Lease and gives a special right to the 
Lessee of the Jand, who has constructed super- 
structure on the leased-out land. This right 
is either to claim compensation for the super- 
structure?, or to purchase the Jeased-out land 
on which he has constructed the superstruc- 
ture®, when the landlord comes out with an 
action for eviction. 


Section 9 of the Act prescribes the mode of 
exercising the option of the tenant to purchase 
the leased-out land, the extent of the land 
which he is entitled to purchase and the price 
he has to pay. As far as the price to be paid, 
the section says: 


“The price aforesaid shall be the average 
market value of the three years immediately 
preceding the ‘date of the order’ ”*. 


The question that arose for consideration in 
the above casa is as to the meaning to be 
given to the expression ‘the date of the order’ 
occurring in the above section. 


Before this present decision, there were two 
reported decisions of single Judges on this 
point. The earlier one was by Mr. Justice Nata- 
rajan, in P, T. Srinivasan v. Malleeswarar De- 
vasthanain and others®, According to this deci- 





Act III of 1922. 
Section 3. 
Section 9. 
Section 9 (1) (b) 


+ 


(1974).2°M-L.J. 172. 
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sion, the order that can be passed by the Trial 
Court under section 9 is only a composite 
order, which both declares tenants’ entitlement 
to purchase the land and fixes the value of the 
land afier fixing the minimum extent. There 
can be no piece-meal order under this section. 


The latter one is by Mr. Justice Ramaprasada 
Rao, as he then was, in N. V. Panchapakesan 
v. K.*Swaminathan®. As per this decision 
the order referred to in the concerned expres- 
sion is the order of entitlement, namely, the 
order by which a competent Court first de- 
clares that the tenant is entitled to protection 
under the Act. 


It is this inconsistency in the interpretation of 
the expression ‘the date of the order’ which 
necessitated an authoritative pronouncement by 
this Court through a Division Bench. 


But, first of all it must. be made clear that 
there is no inconsistency or contradiction 
between the above two decisions and in fact, 
though both the decisions attempt to interpret 
the word ‘order’ occurring in the expression 
‘the date of the order’, both are decisions on 
two differerit aspects of the term. The ear- 
lier decision analyses the different stages an 
application under section 9 has to go through 
in the trial Court itself, namely, the decision 
on the entitlement, the fixing of the extent, 
price etc. That decision says that there can- 
not be separate orders at each stage but can 


only be a composite order after determining” 


all the above points. 


On the other hand the decision of Ramapra- 
sada Rao, J., does not analyse the different 
stages in the trial Court. but deals with a case 
where there are different orders by different 
Courts in the hierarchy—the trial ‘Court, the 
First Appellate Court, the Second Appellate 
Court etc. 


In fact, the term ‘order of entitlement’ can be 
taken to mean the composite order given by 
the trial Court. This is the approach taken 
by Suryamurthi, J., in Sri A. P. Veh 
Devasthanam v. Varada Reddy and another’. 
Hence, the decision of Ramaprasada Rao, J., 
is not inconsistent with the yiew taken by 
Natarajan, J. 








6. (1976) 1 M.1.J. 338: 89 L.W. 128: 
A.T.R. 1976 Mad. 254. 2 
fi a 2. Wess. Sor: 
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But, however, assuming that Ramaprasada 
Rao, J.’s judgment refers to ‘order of entitle- 
ment’ that may be passed by the trial Court 
before it fixes the extent and price, that is 
not the order referred to in the phrase ‘the date 
of the order’ occurring in section 9 (1) (0) 
since, as it is correctly pointed out, in the 
present decision, such an order is not contem- 
platcd under section 9. In fact, it is not in 
all cases the Court is called upon to pass an 
order on entitlement. ïn a case where the 
landlord himself gives a notice under section 
11 of the Act offerring to pay compensation 
for the superstructure, there is no need for an 
order of entitlement, in which case, if Rama- 
prasada Rao, J.’s view is taken to mean ‘the 
order of entitlement’ passed by the trial Court, 
there .will be no order at all with reference to 
which price can be fixed. 

Now, before discussing the correctness of the 
interpretation given in the present decision, we 
must see how section 9 reads: 


Section 9 (1) (a) (i).—Any tenant who is 
entitled to compensation under section 3 and 
against whom a suit in ejectment has been 
instituted ma apply to 
the Court for an order that the landlord shall 
be directed to sell for a price to be fixed by 
the Court, the whole or part of the extent of 
land specified in the application. 

Gii) 
(b) On such application, the Court shall first 
decide the minimum extent of land which may 
be necessary for the convenient enjoyment of 
the tenant. The Court shall then, fix the 
price of the minimum extent of the land, 
decided as aforesaid or of the extent of land 
specified in the application under clause (a) 
whichever is less. The price aforesaid shall 
be the average market value of the three years 
immediately preceding the date of the order. 
The Court shall order that within a period to 
be determined by the Court, not being less 
than three months and not more than three 
years from the date of the order, the tenant 
shall pay into Court or otherwise as directed, 
the price so fixed, in one or more instalments, 
with or without interest. 


Under the section there are two internal aids 
available for the interpretation of the expres- 
sion ‘date of the order’ occurring in the third 
sentence of sub-section 9 (1) (b). 


~ 
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The first aid is this: 

Before the phrase ‘the date of the order’; the 
word ‘order’ is found only in one place in this 
section, #.€., in sub-section 9 (1) (a) (i). 
The relevant portion of it reads: 

“any tenant may apply to the 
Court for an ‘order’ that the landlord shall be 
directed to sell for a price to be fixed by the 
Court, the whole or part of the extent of land 
specified in the application”. Here, ‘order’ 


‘necessarily means an order directing the land- 


lord to seli the land. That order must specify 
the exteat of land and its price i.e., a compo- 
site order as held by Natarajan, J. 

The second aid is this: 

The expression ‘the date of the order’ itself 
is found in two places in the same sub-section 
9 (1) (b) in the third and fourth sentences. . 
The expression ‘data of the order’ in the 
fourth sentence must necessarily mean the 
order fixing the price which is clear from the 
words ‘price so fixed’ used in that sentence. 
By applying the rule of interpretation that 
‘same words should be given the same mean- 
ing’ we can come to the conclusion that the 
phrase ‘date of the order’ in the third sentence 
should also refer to the order in which the 
price is fixed. 

It is the established and accepted approach 
that while interpreting any provision of enact- 
ment, the Court shall find out the intention 
of the legislature and that intention is to be 
gathered only from the words used in the 
enactment. While finding out the intention 
through the words of the enactment, established 
rules of interpretation have to be applied. 

So, by following this approach and taking help 
from the two aids mentioned above, we come 
to the conclusion that the meaning that can be 
attributed to the word ‘order’ which is found 
in the expression ‘the date of the order’ occur- 
ring in the third sentence of sub-section 9 (1) 
(b) is the order in which the Court directs the 
Jandlord to sell the land for the price and the 
extent fixed in that order itself. 


The result would, of course, be different if 
there are convincing reasons to deviate from 
the above approach. 

In fact, the meaning given to that expresston 
in the present judgment by the Division Bench 
is different from the above and the purpose 
of the present analysis is to find out fhe 
correctness of that construction. 
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The first aid was taken into consideration by 
Natarajan, J., in his judgment. The learned 
Judge has held: 


ATE the order occurring in the sentence 

can have reference only to a composite 
order passed by the Court under section 9 
(1) (a) (i) and cannot have reference to 


two independent and separate orders.” 


That acçording to him, is the order in which 
the price of the land is fixed. 


But the Division Bench in the present case 
feels that: 


ore re from the practical point of view 
jt is impossible to hold that ‘the date of the 
order’ referred to in the 3rd sentence in 
section 9 (1) (b) is the date of the order 
fixing the price of the land. It must be a 
date something definite and that too, must 
be anterior to the date of the order fixing 


the price.’’ 


_ The reasoning given by the Bench in this con- 
nection is: 


“An order follows the evidence adduced by 
the parties and cannot precede the evidence. 
Consequently, as the time when the parties 
adduce: evidence either before the ‘Court or 
before the Commissioner, regarding the ave- 
tage marked value of the land, they must know, 
with reference to what date the three year 
period backward has to be calculated........ 
When a statute talks of a period backwards, 
with reference to a particular date, that date 
must be specific and definite at the time when 
the parties are called upon to give evidence 
regarding the average market value of the 
dand for the period of three years. It would 
halve been impossible for them to give any 
such evidence, unless they know what is the 
date with reference to which the three year 
period will have to be calculated. On the 
date when the parties are required to give evi- 
dence it would not be known on what date the 
order will be passed by the Court fixing the 
price.’”® 


The same is the reason given by the Court to 
give different meanings to the same expression 
‘date of the order’ occurring in the third and 





8. (1974) 2 M.L.J. 122 at 175. 
9. (1980) 2 M.L.J. 303, 311. 


4th sentences of section 9 (1) (b). The 
Court says: 


eer ee The provision contained in section 
9 (1) (b) can be made workable only by 
giving two different meanings to the expres- 


sion ‘date of the order’ occurring in the 3rd. 


and 4th sentences in sub-section.’’?°...... 


eee “If the expression ‘the date of the 
order’ occurring in the 3rd and 4th sentences 
meant the same date, namely, the date when 
the Court fixes the price to be paid by the 
tenant to the landlord, the third sentence will 
not be workable for the reasons already indicat- 
ed, namely at the time when the parties are 
called upon to adduce evidence regarding the 
average market value of the land for a period 
of three years, the parties could not know and 
from the nature of the case nobody can know 
with reference to what date the three year 
period should be calculated, because, the pass- 
ing of the order will be in future. Therefore, 
we have to give a meaning to the expression 
‘the date of the order’ occurring in the third 
sentence in section 9 (1) (b) different from 
the meaning which we have given to the ex- 
pression ‘the date of the order’ occurring in 
the fourth sentence under section 9 (1) (0).” 


The Court has finally held that: 


“Having given our careful consideration, we 
are of the opinion that the expression ‘date of 
the order’ occurring in the third sentence in 
section 9 (1) (b) must mean the date on 
which the Court decided the minimum extent 
of the land which may be necessary for the 
convenient enjoyment by the tenant.” 


In the words of their Lordships, the ‘Court 


“derives strength to such a construction from 
the use of the word ‘first’ occurring in the first 
sentence and the use of the word ‘then’ occur- 
ting in the second sentence of section 9 (1) 
(b) : 9910 

Thus the only basis for the Bench coming to 
Such a conclusion is that, otherwise, the pro- 
vision becomes unworkable inasmuch as the 





_ 


10. Jbid at page 311. 
11. Jbid at page 312. 


+ 


22 ° 


parties will not be in a position to give evi- 
dence since there will be no specific date before 
them with reference to which they can give 
evidence. 


The reasoning given seems to be not sound. 
If we say that the value of Jand will be the 
average market value of the three years pre- 
ceding the date of the order, which fixes the 
value, the parties will give evidence as to the 
market value of the land for three years preced- 
ing the date on which they are giving evi- 
dence. The difference in value between the 
date of evidence and the date of order will 
not be substantial, since the interval between 
the date of evidence and the date of order 
itself will not be much. Even if there can be 
any difference, it is a matter for the Court to 
take into consideration, i.e., the Court must 
give suitable appreciation on the basis of the 
evidence available. | 


In fact, by holding that the date must be 
specific when the parties give evidence, to 
enable tham to give proper evidence, 
the Court seems. to assume that the parties 
can give evidence as to the market value of 
the land for each date in the three years prior 
to the specified date. Ordinarily the parties 
can produce some documents, like sale deeds 
of neighbouring lands or U.L.T. assessment 
order etc. So, even in such a case, the Court 
is called vpon to exercise its discretion to give 
proper appreciation or depreciation and find 
out the value for the three years on the basis 
of the evidence available and work out the 
average. When such is the process of fixing 
the value it will not be difficult for the Court 
to fix the average market value for three years 
preceding the ‘date of the order’ fixing the 
price. Such a course is perfectly possible and 
the provision will not become unworkable if it 
is interpreted so. 


In fact it ig not new for the Courts to fix the 
value of properties with reference to ‘the date 
of the order’ fixing the value. It is established 
law that, 


Sra EE ETA in any action for wrongful deten- 
tion, the plaintiff is entitled, on default of the 
defendant in re-delivering the goods to him, 
to payment in the alternative of the value of 
the goods thus wrongfully detained as at the 
date of the verdict or judgment; in other 
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words, at the date of the decree.” What 
is the law, with reference to what date 
the plaintiff who has filed a suit for wrongful 
detention and prays for money value in the 
alternative gives evidence as to the value of 
the goods, though the relevant date is the 
date of decree which is not anterior to the date 
of evidence? The simple answer is that he 
gives evidence as to the value of the goods as 
on the date of the evidence. It has never 
been held that this position of law is unwork- 
able for the reason that the plaintiff does not © 
have before him the specific date with refer- 
ence to which he can give evidence as to the 
value of the goods. 


Further, there is another illustration in the 
present Act itself. Section 3 of the Act gives 
the tenant right to claim compensation to the 
superstructure he has constructed. Section 4 
imposes the duty on the Court to ascertain 
the compensation. 


Relevant portion of section 4 reads as follows: 


“Section 4 (1).—In a suit for ejectment ` 
seus tao the Court shall ascertain the amount 
of compensation........ and the decree in 
the suit shall decide the amount so found due 


s... eet eaemvnesvea a 


(2) In an application under section 41 of the 
Presidency Small Causes Courts Act the Court 
shall ascertain the amount of compensation 
ENE TTE and shall pass an interim order de- 
claring the amount so found due.” 


Section 5 prescribes the mode of determining 
the compensation. Section 5 (1) says: 


“The compensation awardable under section 4 
shall be the value of the building and trees 
and of any improvements which may have 
been made by the tenant on the date of the 
decree or interim order, as the case may be.” 


Here, the decree or interim order refers to the 
decree or interim order to be passed under sec- 
tion 4 declaring the amount found due, i.e.. 
the compensation. Thus, the Act itself speaks 


12. Dhian Singh Shoba Singh and 
another yv. The Union of India, 1958 S. C. 
iJ. 363: 1958 S.C.R. 781: (1958) 1 An. 
W.R. (S.C.) 93: (1958) 1 M.L.J. (S. 
C.) 93: ‘A.I.R. 1958 S.C. 274 at 287. 
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of value to be ascertained as on the date of 
the decree or order in which the value is fixed. 
The same analogy has to be followed in valu- 
ing the land under section 9 also and there is 
no justification for a different approach. 


Thus it is evident that the too technical a 
logic adopted in the present decision that the 
provision becomes unworkable if the expres- 
sion “the date of the order” refers to the order 
fixing the price, since that date cannot be 
anterior to the date of the evidence is not 
justified. l 


To justify different meanings to the same 
expression ‘the date of the order occurring in 
the 3rd and 4th sentences in section 9 (1) (b), 
the Court derives strength from the use of 
the word ‘frst’ occurring in the first sentence 
and the use of the word ‘then’ occurring in 
the second sentence of section 9 (1) (b). 
According to Their Lordships: 


“The usa of the word ‘first’ in the first sen- 
tence and the use of the word ‘then’ in the 
second sentence certainly fix and prescribe the 
sequence of events of the decision to be reach- 
ed by the Court.” 


Since section 9 (1) (b) reads: 


TEE the Court shall first decidè the 
minimum extent of land........ then fix the 
price of the minimum extent of the land 
decided as aforesaid........ ” the Court came 
to the conclusion that first there will be an 
order fixing the minimum extent and then 
there will be an order fixing the price. 


This approach is equally debatable. ‘As 
Natarajan, J., has correctly put it: 


geo if it was the intention of the legis- 
lature that the orders should be passed.... 
....the legislature would have specifically 
made reference to the two orders that are to 
be passed by the Court at two different stages 
of the case.” 


This reasoning gains strength by the fact that 
section 9 clearly specifies what are the orders 





13. Ibid at page 310. 
14. (19747 2 M.L.J. 172 at 175. 


J—6 


LAW JOURNAL ” 98 


to be passed by the Court at different stages 
TTE such as the Court may excuse the 
delay and pass such orders"*, order amount of 
instalment repaid! order directing conve- 
yance’*®, by the same order direct the tenant 
to put the landlord into- possession of the re- 
maining extent of the land if any’?¢, 


So, if the legislature intended that there should 
be separate orders fixing the minimum extent 
and the price and the expression ‘date of the 
order” ing in two places refers to the 
above two orders passed in two different 
stages, the legislature would have certainly 
made it specific.. 


Further, even according to the Act, 


“The Court shall then fix the pdice of the 
minimum extent of land decided as aforesaid 
or the extent of land specified in the applica- 
tion under clause (a) whichever is less’, 


So, in cases where the applied extent is less 
than the minimum extent determined by the 
Court, such- a determination of minimum 
extentwill be superfluous and of no significance 
and as such any order that should be passed 
as per the present decision fixing the minimum 
extent will be of no consequence. So, to give 
any importance to that determination and to 
fix the price with reference to that date of 
determination would clkearly not be intended 


by the Legislature. 


The words ‘first’ and ‘then’ as such, only 
refer to the sequences of steps to be taken by 
the Court and do not give any material to 
suggest that there should be two orders at 
each stage. The present decision gives much 
emphasis to these words, which is unnecessary. 


There is another difficulty in following the 
present ruling. Since there will be substantial 
time interval between the order fixing the 
minimum extent and the date of the order 
fixing the price, to borrow the words of 
Natarajan, J., “in such cases the order of the 
Court fixing the average market value of the 


15. Section 9 (2). 


16. Section 9 (3) (a). ae 


17. Section 9 (D (b). 
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land will have no reference to the state of 
affairs when the Court passes its order and 
surely such a state of affairs would not have 
been contemplated by the Legislature.” 


The average value has to be computed with 
reference to the transactions which took place 
within threo years prior to the Court passing 
its order fixing the price of the land and direct- 
ing sale. This is particularly so since the 
landlord is parting with his valuable right: 


“The rule has long been accepted in the inter- 
pretation of statutes that they are not to be 
held to deprive individuals of property with- 
out compensation unless the intention to do 
so is made quite clear.” 


The present Act specifically says that the 
compensation should be the average market 
value of three years but it is not specific that 
this three years is preceding the date of order 
fixing the minimum extent. In the absence 
of such specific provision, the date must neces- 
sarily be the date in which the individual is 
deprived of his property right, namely, the 
date of order directing the Jandlord to sell the 
property, otherwise the compensation will not 
be really a compensation. 


Since the workability theory of the Bench has 
littla weight, the Court is not justified in 
deviating from the view taken by Natarajan, 
J, and in giving different meanings to the 
same expression “date of the order”. ' 


cand -r 3 
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In the beginning the Court-observes that: 


“As a matter of fact only the order mentioned 
in sub-section 3 (a) of section 9 will be rela- 
table to the order mentioned in section 9 (1) 
a. 


It is submitted that sub-section 3 (a) refers 
only to 


“An order directing the conveyance by the 
landlord to the tenant...... ý 


The word ‘conveyance’ means the execution of 
necessary instalments for sale. Unless there is’ 
already an order for sale, there cannot be any 
order for conveyances. ‘As such what is re- 
ferred to in section 9 (1) (a) (i) is an order 
for sale and what is referred to in section 9 (3) 
(a) is an order for conveyance, both are differ- 
ent in nature, the Jater order being the conse- 
quence of the former., Pee 


Thus from the above analysis we may conclude 
that the expression ‘date of the order’ which 
occurs in the places in section 9 (1) (b) must 
be given the same meaning and the word 
‘order’ in that expression necessarily refers to 
the order referred to in section 9 (1) (a) (i) 
which is only a composite order directing the 
landlord to sell the Jand for the price and the 
extent fixed in that order itself. As such, the 
order is one of direction for sake and the view 
taken by the Bench in the present case may 

require further consideration. 


ae omer 
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ORDEK PASSED UNDER SECTION 
47, C. P. C. BY EXECUTING COURT 
WHETHER APPEALABLE. 


By 


K. VARADADESIKAN, Advocate, Villupuram. 


Consequent upon the passing of the Code of 
Civil Procedure (Amendment) Act (CIV of 
1976), wherein the deeming provision in res- 
pect of orders passed under section 47, Civil 
Procedure Code, which occurred in the Code 
of 1908, under section 2 (2) defining the 
‘decree’ as including an order under section 47, 
Civil Procedure Code, has been omitted, the 
question whether an order passed by an exe- 
cuting Court under section 47, Civil Procedure 
Code, as amended by the Act CIV of 1976, 
is appealable or not has become a lively ques- 
tion. Different High Courts have expressed 
\arying views on the question. 


In Mohan Das v. Kamala Devi', a Division 
Bench of the Rajasthan High Court has held 
that the definition of ‘decree’ having been 
amended by omitting the words ‘section 47 or’ 
as a result of the Amending Act, 1976, any 
order passed under section 47, Civil Procedure 
Code, which is otherwise treated as decree is 
no more a decree and as such the first appeal 
and the second appeal which were provided 
earlier against the orders passed under section 
47 are no more there. The said High Court 
is also of the view that the pending appeals 
under section 47, Civil Procedure Code, as on 
Ist February, 1977, when the Amendment Act 
came into force are alone saved by virtue of 
section 97 (2) (a) of the Civil Procedure Code’ 
(Amendment) Act, 1976. It is further 
observed in the said decision that the Amend- 
ing Act, 1976 has been brought with the inten- 
tion of shortening and curtailing litigation 
and therefore section 104, Civil Procedure 
Code, and the rules framed thereunder do not 
provide for an appeal against the order passed 
under section 47, Civil Procedure Code. 


A Full Bench of the Kerala High Court has in 
Mohamed Khan v. State Bank of Travancore, 
expressed the view that the express omission 
of ordezs under section 47, Civil Procedure 
Code, from the definition of ‘decree’ in section 





1. A.I.R. 1978 Raj. 127. 
2. A.I.R. 1978 Ker. 201. 
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2 (2) has rendered orders under section 47, 
Civil Procedure Code, as not appealable since 
the commencement of the Amending Act CIV 
of 1976. It was a case decided under the 
Kerala Agriculturist? Debt Relef Act (II 
of 1970), which has not provided for any 
appeal against an order refusing to amend 
the decree during the execution proceedings 
under section 8 »f the Act. At the same 
time, the Full Bench of the Keral# High 
Court has observed that if an adjudication 
by a Court satisfies th e definition of a decree 
in section 2 (2) of the Civil Procedure Code, 
and an appeal is provided for against a decree 
of such ‘Court under the Civil Procedure Code, 
an appeal would lie against such a decision 
even if there no specific provision made in 
that behalf in the relevant statute. 


The next decision to be considered has been 
rendered by a Division Bench of the Patna 
High Court in Parshava Properties Ltd. v. 
A. K. Bose®. The Patna High Court is of 
the view that if an order passed 
under section 47, Civil Procedure ‘Code, 
comes under the definition of ‘decree’ 
even after amendment of section 2 (2) 
Civil Procedure Code, it is appealable. In 
other words if an order passed by a Court 
satisfies the essential characteristics of ‘decree’ 
as now defined, the mere fact that the order 
was passed in exercise of powers under section 
47 of the Code would not bè of consequence. 
ln order to satisfy the definition of decree, 
two things have to be established. They are: 
(a) the adjudication in question should 
conclusively determine the rights of the parties 
with regard to all or any of the matters in 
controversy; and (b) the determination should 
be in respect of a controversy in the suit. It 
is further observed by the Patna High Court 
that the determination in a proceeding which is 
a continuation of a suit is determination in the 
suit, so as to amount to a decree within the 
meaning of section 2 (2) of the Code. That 
an execution proceeding is a continuation of 
the suit admits of no doubt in view of the 
decision of the Supreme Court in D. Bhu- 
shayya v. K Ramakrishnayya*. “It would 
thus appear that both appeal and execution 
proceedings are continuation of the suit. Just 





3. A.I.R. 1979 Pat. 308. 
4. (1963) 2 S.C.R. 499: A.I.R. 1962 
S.C. 1886. 
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as a final determination of controversy in the 
appeal is a decree, so must be a decision 
in the execution proceeding provided the 
other necessary ingredients of section 2 (2) 
of the Code are fulfilled”. Hence the right 
of appeal is only available against a conclusive 
determination and not in regard to orders 
which are interlocutory in nature. Tbe inten- 
tion of the legislature appears to be to elimi- 
nate appeals only against orders where right of 
appeal is not essential like orders which are 
interlocutory in character. Accordi to 
Patna High Court if the amendment of sec- 
tion 2 (2) be taken to abolish right of appeal 
against orders under section 47 even where 
final determination of right takes place, the 
provision would be discriminatory and viola- 
tive of Article 14 of the Constitution. So 
according to Patna High Court the question 
of appealability of orders under section 47, 
Civil Procedure Code, is dependent upon the 
question whether such orders come within the 
definition of ‘decree’. This in turn is depen- 
dent upon the question whether the determina- 
tion or adjudication in execution proceedings 
amounts to a conclusive order affecting the 
rights of the parties or only an interlocutory 
order. This will be a debatable question in 
every case and there will be scope for Judge 
made law on the point. Following the deci- 
sion of the Rajasthan High Court in Mohan 
Dass case®, a Full Bench of the Allahabad 
High Court has beld in the case Pratap Narain 
v. Ram Narain®, that an order passed on an 
objection filed under section 47, Civil 
Procedure Code, after the amendment of 1976 
does not amount to a decree and is not appeal- 
able. According to the Allahabad High 
Court, the intention of the legislature is to 
affect the vested right of appeal retrospectively. 
To arrive at this view, the Allahabad High 
Court has relied on the report of the Joint 
Committee as an aid to construction. The 
Joint Committee suggested a change in the 
definition of the word ‘decree’. While mak- 
ing the suggestion the Committee observed: 
“The Committee note that according to the 
definition of the expression ‘decree’ in the 
Code, the determination of any question under 


5. A.I.R. 1978 Raj. 127. 
“6. A.I.R. 1980 Al. 42. 
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section 47 amounts io a decree and as such 
an appeal and second appeal would lie against. 
such deteimination. The Committee are of 
the view that this provision of the Code is 
mainly responsible for the delay in the exe- 
cution of decrees. The Committee therefore 
feel that the definition of the term ‘decree’ 
should be amended so that the determination 
of questions open under the section may not 
amount to a decree”. Combined with the re- 
port of the Joint Committee, is the introduc- 
tion of section 99 (A) in the Code of Civil 
Procedure by the Amending Act CIV of 1976. 
Section 99 (A) runs as follows: “Without 
prejudice to the generality of the provision of 
section 99, no order under section 47 shall be 
reversed or substantially varied on account of 
any error, defect or irregularity in any pro- 
ceedings relating to such order, unless such 
error, defect or irregularity has prejudicial 

affected the decision of the case’. i 


In introducing section 99-A the words ‘in 
appeal’ as recommended by the Law Commis- 
sion were dropped from that section. Basing 
its view on those aspects, the Allahabad High 
Court has held that as an execution proceed- 
ing is not a continuation of suit, the right to 
appeal accrues to a litigant on the date of 
filing of the execution application. Inasmuch 
as the amendment of section 2 (2) of the Code 
is restrospective no appeal lies against an order 
passed under section 47, Civil Procedure Code, 
after the commencement of the Amending Act 
CIV of 1976. 


Then we come to the decision rendered by the 
Division Bench of the Madhya Pradesh High 
Court in Chaluram v, Bhagatram’. The ques- 
tion that arose in this case was whether the 
amendment brought about “by section 3 
of the Amending Act in section 2 (2) of the 
Code by which the determination of any ques- 
tion under section 47 does not now amount to 
a decree can be construed to take away a 
vested right of appeal in pending executions. 
The principle that the right of finaltty of an 
order does not vest in a suitor until the passing 
of the order and therefore if a new right of 
appeal or revision is conferred during the pen- 
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dency of the proceeding but before the mak- 
mg of the order, it is the new right of appeal 
or revision conferred that would govern the 
order is held to be inapplicable when the new 
law takes away or curtails an existing ri 
of appeal. In taking this view, the Madhya 
Pradesh High Court has relied upon the two 
decisions of the Supreme Court reported in 
Gartkapati v. Subbiah Choudhry® and Indra 
Sohanlal v. Custodian of Evacuee Property, 
Dethi®. Therefore the said High Court has 
ultimately decided that the abolition of right 
of appeal cannot be applied to orders made in 
pending proceedings (as on 14th January, 
1977), though made after the change in law 
as that would deprive a person of his vested 
right. 


Next in order we come to the decision re- 
ported in Sundaresan v. Ramachandran. 
This decision has been pronounced under 
Tamil Nadu Debt Relief Act (XL of 1979), 
wherein section 25 enacts. a deeming provision 
that the orders passed by a Court ie the 
enumerated sections of the said Act are appeal- 
able as if such order related to the execution, 
discharge or satisfaction of the decree within 
the meaning of section 47 of the Code of Civil 
Procedure (V of 1908) . Mr. Justice Ratnam 
has held that the orders enumerated under sec- 
tion 25 of the special statute are appealable. 
Further the application in that case was filed 
in the suit itself and not in execution proceed- 
ings. In these circumstances the Madras High 
Court has held that though the effect of the 
order passed under the Act is not that of a 
decree and even if the effect of an adjudi- 
cation under section 47, Civil Procedure Code, 
is taken outside the scope of the definition 
of a decree under section 2 (2), such an 
adjudication shall nevertheless be treated as a 
decree though in fact and also in law, it is 
not. Mr. Justice Ratnam seems to adopt the 
view of the Patna High Court, when he ob- 
serves that if the order satisfies the characteris- 
tics of a decree, the mere fact that the order 


8. 1957 S.C.J. 439: 1957 S.C.R. 488: 
(1957) 2 An.W.R. (S. C.) 1: (1957) 2 
M.L.J. (S.C.) 1: ‘A.I.R. 1957 S.C. 540. 

9. 1956 S.C.J. 171: (1953) 2 S.C.R. 
1119: A.I.R. 1956 S.O. 77. 

0. (1981) 1 M.L.J. 389, 
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is deemed to be one passed under section 47, 
Civil Procedure Code, which as a result of the 
amendment is taken out of the categories of 
decrees as defined in section 2 (2) of the Code 


ight of Civil Procedure, would not be of any conse- 


quence, This case is distinguishable on its 
own facts. The question whether an order 
passed under section 47, Civil Procedure Code, 
is appealable or not has not come to be deci 
ded directly in the above case. It arose only 
incidéntally. Further whether the above case 
can be availed of in respect of orders passed 
in execution proceedings under Tamit Nadu 
Act XIII of 1980 and (L of 1982), where 
there is ne provision simlar to section 25 of 
Tamil Nadu Act (XL of 1979), may be open 
to question. 


The last decision to be reviewed is that of the 
Division Bench of the Gujarat High Court 
reported in Hasumatiben vy. Ambalal”. In 
this case the deciston of the Patna High Court 
in Parshava Properties Ltd. v. A. K. Bose®, 
has been dissented from. In this Gujarat case, 
earlier case law has been reviewed and the 
Gujarat High Court has held that an order 
passed under section 47, Civil Procedure Code, 
is merely an order and not a decree after the 
Amending Act CIV of 1976, has come into 
force. Therefore, it is held to be unappeal- 
able. The scheme of the amended Code has 
also been considered in this case and it is 
pointed ot that wherever the Legislature 
thought it ft to provide for appeal in execu- 
tion proceedings, it has specifically enacted that 
the order passed in execution proceedings shali 
be deemed to be decree. For example, Order 
21, rules 46-H, 58 (4) and 103 provide for 
appeals by means of deeming provisions in that 
behalf. The orders passed under those rules 
are deemed to be decrees for the purpose of 
appeals. It is therefore, clear that the orders 
contemplated to be appealable as decrees were 
in fact not decrees, but by deeming fiction it 
was declared that they will be treated as 
decrees. Jt is apparent that the deeming pro- 
vision of all orders under section 47 of the 
Code of Civil Procedure, which could be read 
as decrees under the provisions of section 2 
(2) of Civil Procedure Code, were omitted. 
As a corollary by amendment section 47 (2) 


11. 
12. 


A.I.R. 1982 Guj. 324. 
A.I.R. 1979 Pat. 308. 
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of the Civil Procedure Code, was omitted and 
thereafter certain orders were made appealable 
as orders and certain orders though they were 
orders by deeming fiction made appealable as 
decrees. Therefore a complete machinery was 
provided in order to meet with the exigencies 
of the removal of the deeming provisions of an 
order under section 47 from the definition of 


WHETHER A CO-OWNER OF A 
BUILDING CAN FILE AN APPLICA- 
TION WITHOUT THE WRITTEN 
CONSENT OF THE OTHER CO- 
OWNERS UNDER THE PRO- 
VISIONS OF THE TAMIL NADU 
RENT CONTROL ACT? 

By 

R. GOVINDARAJAN, B.A., B.L., Advocate, 


The definition of landlord under section 2 (6) 
of the Rent Control Act envisages three cate- 
gories—“(1) One who owns a building as 
absolute cwner; (2) A person who owns it as 
co-owner along with other co-owner or co- 
owners; and (3) a person who acts on behalf 
of or for the benefit of the beneficial owner 
of the building such as agent, trustee, guardian, 
etc. The first two classes of persons have 
full title to the property. The third category, 
on the other hand, comprises either those who 
have no title at all to the property and only 
possess a power to act for the owner or those 
wh.) although possessing a legal title cannot 
act for their own benefit but can only act for 
the benefit of another who is the beneficial 
owner of the property. In the way the defi- 
nition in section 2 (6) is designed, the distinc- 
tion is clearly marked between a sole owner 


or co-owner of a building on the one band. 


and a mere agent of the owner on the other, 
although all of them have to be treated as 
“landlords” for the purposes of the Act one 
of which is in connection with the filing of 
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the decree as provided in section 2 (2) of the 
Code of Civil Procedure. 


Preponderance of the authorities is in favour 
of the view that an order passed under section 
47, Civil Procedure Code, in execution pro- 
ceedings initiated after the Amending Act CIV 
of 1976, is not appealable. 


eviction petition against tenants.” (vide 
Vasudevan v. Ramachandran’, per Justice V. 
Balasubrahmanyan. ) 


Since the definition is so broad, the objection 
always taken by the tenants is that a co-owner 
cannot file an application without the consent 
of the other co-owners in view of section 10 
(8) of the Act, which Jays down—‘“Notwith- 
standing anything contained in this section, no 
person who is receiving or entitled to receive 
the rent of a building merely as an agent oj 
the landlord shall except with the pievious 
written consent of the landlord, be entitled to 
apply for the eviction of the tenant.” The 
question therefore is whether a co-owner 1s 
an agent of the other co-owners and, if so, 
whether the written consent of the other co- 
owners is necessary as per section 10 (8) a the 
Act. E 


The Supreme ‘Court has recently held in Sriram 
Pasricha v. Jagannath®?. “A co-owner is as 
much an owner of the entire property as a 
sole owner of a property is. He owns every 
part of the composite property along with 
others and it cannot be said that he is only a 
part owner or a fractional owner of the pro- 
perty.” This dictum clearly shows that a co- 


1. (1980) 1 M.L.J. 534: 93 L.W. 879. 

2. (1976) 4 S.C.C. 184: 1977 R. C. 
J. 494: (1977) 1 S.C.R. 395: A.I.R. 1976 
S.C. 2335, E af 
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owner comes in the 2nd category of landlords 
mentioned supra. “One co-owner cannot be 
deemed tc be the agent of the other co-owners 
for a co-owner is the acknowledged landlord of 
the tenants.” Hence Justice Balasubrahman- 
yan has held in Vasudevan’s case?—“T am 
quite clear in my own mind that on the incon- 
trovertible position in law of co-owners, who 
must be distinguished from “agents” properly 
so-called, section 10 (8) has absolutely no 
application to the petition filed.” 


‘There is an earlier Bench decision by Ismail 
and Mohan, JJ., reported in V. Bichava v. 
N. Venkatesan*, where they held “Having re- 
gard to the object of the provision we are of 
opinion that the legislature could not have con- 
templated any such situation and that section 
10 (8) of the Act applies only to a person 
who has been appointed as an agent only for 
the purpose of collecting the rent from the 
building and will not take in the other types 
of agents of the landlord who may be em- 
powered by the Jandlord himself to take pro- 
ceedings for eviction also; the class of persons 
contemplated by section 10 (8) of the Act is 
a very limited class and only with reference to 
that class, the requirement of obtaining the 
previous written consent of the landlord for 

j a petition for eviction will apply.” 
They have followed the judgment of Justice 
Srinivasan, in Pahalajmal Khatumal v. K. 
Govindarajulu*. The whole question turned 
upon the fact whether a General Power of 
Attorney Agent is also included in section 10 
(8) of the Act and they held “Not”. 


This question again came to be considered in 
Ehasan Bivi v. Nagalakshmi Ammal, before 
Justiœ Gokulakrishnan, who followed the 
Division Bench referred to above and also that 
of Justice Balasubrahmanyan in Vasudeva v. 
Ramachandra’, and the Supreme Court and 
held that a co-owner need not obtain the writ- 





3. (1980) 1 M.L.J. 534: 93 L.W. 879 
at 882. 


4. (1979) T.L.N.J. 312. 
5. (1961) 1 M.L.J. 150. 
6. (1981) T.L.N.J. 17. 
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ien consent of the other co-owners for filing 
eviction petition. The learned Judge did not 
follow the decision of Ramaprasada Rao, CJ., 
in Abdul Rahman v. Ganga Chandrasekhar", 
as it has not conclusively held that one co- 
owner has to obtain the written consent of the 
other co-owners before filing the eviction peti- 
tion. The learned Judge has also expressed 
his doubt as to whether this will be covered 
under section 10 (8) of the Rent Control Act. 


While such is the view, a case came before 
Justice Natarajan, in A. Alagianathan v. M. 
Saminatha Pillai®. The facts in that case are 
that two co-owners were receiving their res- 
pective shares of rent from the tenant sepa- 
rately and they were living separately. The 
building was not divided. There was also a 
suit for partition pending between them. The 
learned Judge held that consent of the other 
co-owners is necessary for filing an eviction 
application. The learned Judge would be 
right, if he had laid down that dictum on the 
basis that the brothers are only joint lessors 
and that they are not co-owners but joint- 
owners: whereas he has followed the principle 
laid down in Kotiah v. Abdul Aziz Khan’. 
and also in V. P. Abdul Rahman v. Ganga 
Chandrasekaran’, which may not good law in 
view of the Decision Bench reported.in V. 
Bichava's case”. 


I would therefore submit that a co-owner need 
not obtain, the written consent of the other 
co-owners before filing the eviction application 
as they do not fall under section 10 (8) except 
that it will be open to the Court to satisfy itself 
that the person making the application is 
making it on behalf of others and suffictent 
safeguards are made to the tenant. 


I therefore submit that the law as stated in 
A. Alagianathan v. M. Samintha Pillai’, is 
debatabk. 


mt a R D 


7. (1978) 2M.L.J. 234:91 L.W. 519: 
8. (1980) 93 L.W. 580. 

9. (1951) 2 M.L.J. (S.N.) 68. 
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WHETHER AN APPLICATION IS 
NECESSARY FOR ASCERTAINMENT 
OF MESNE PROFITS AND 
WHETHER SUCH APPLICATION IS 
GOVERNED BY THE LIMITATION 
ACT? i 


By á 


A. M. Hasan MOHAMED, B.A., B.L., 
Advocate, Tiruvarwr. 


It is submitted that the answer to the ques- 
tion posed above should be only in the 
negative. 


In M. Janakirama Iyer v. Meenakshiammal’, 
Swamikkannu, J., has, bowever,, rendered a 
decision, upholding the finding and order 
passed by the lower Court that the limitation 
is three years for an application for enquiry 
into mesne profits while that application is 
fiked under Order 20, rule 12, Civil Proce 
dure ‘Code; that the said application is gov- 
emed by Article 137 of the Limitation Act 
(XXXVI of 1963); and that the application 
filed beyond three years, reckoning the period 
from the date of taking possession of the pro- 
perties is barred by time, and with a final 
observation that “the contention that was raised 
on behalf of the plaintiff that the application 
for mesne profits is only a reminder and that 
the suit still deemed to be pending was rightly 
repelled and held to be unsustainable and un- 
tenable by the lower ‘Court.” 


For proper understanding and appreciation, the 
relevant rule in the Civil Procedure Code, 
1908, as subsequently amended by Act CIV of 
1976 is reproduced hereunder :— 





Description of application. 


r 
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“Order 20, rule 12: Decree for possession and 
mesne profits:—(1) Where a suit is for the 
recovery of possession of immovable property 
and for rent or mesne profits, the Court may 
pass a decree— 

(a) for the possession of the property ; 

2(b) for the rents which have accrued on the 
property during the period prior to the insti- 
tution of the suit or directing an enquiry as 
to such rent; 

(ba) for the mesne profits or directing an 
enquiry as to such mesne profits ; 


c an inquiry as to rent or mesne 
profits from, the institution of the suit until— 


(i) the delivery of possession to the decree- 
hołder, 


(ii) the relinquishment of possession by the 
J -debtor with notice to the decree- 
holder through the Court, or 


(iii) the expiration of three years from the 
date of the decree, whichever event first occurs. 
(2) Where an inquiry is directed under clause 
(b) or clause (c), a final decree in respect of 
ibe rent or mesne profits shall be passed ik 
accordance with the result of such enquiry.” 


It is to be noted that the sub-rule (2) casts 
a duty upon the ‘Court to pass a final decree. 
It is to be noted further that in the above 
provisions, nowhere the word ‘application’ or 
‘petition’ is employed. Only when any such 
word is used in a section or rule of a legisla- 
tive enactment, one can reasonably, though not 
rightly, say that the application is governed 
by Article’ 137 of the Limitation Act, which 
runs as follows :— 





Any other application for 
which no period of 
I'mitation is provided 
elsewhere in this Division. 


Oe marna e e r a aa a a aa 





1. (1982) 2 M.L.J. 461, 


Period of Limitation. Time fiom 
which periad 
begins to run. 

Three years- When the 

right to 


apply accrues. 


- eee a e 





2. Substituted by Act CIV of 1976. 
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When no application or petition is contem- 
plated to be filed by any of the provisions 
either in the Civil Procedure Code or Civil 
Rules of Practice or any other enactment in 
force in this State, there arises no question of 
filing any application, and consequently, Arti- 
ele 137 of the Limitation Act cannot and 
should not be applied. 


In Order 20, rule 12, Civil Procedure Code, 
in the year 1911, the Madras High Court 
introduced a third sub-rule which ran in these 
terms :— 


“Where an Appellate Court directs such an 
enquiry, it may direct the Court of first in- 
stance to make the inquiry; and in every case 
the Court of first instance shall, on the appli- 
cation of the decree-holder, inquire and pass 
the final decree.” (Italics mine). 


In Ramasubramanya Pattar v. Kartmbil Pati 
and others®, a Division Bench had elaborately 
considered the entire provisions of Order 20, 
rule 12, Civil Procedure Code, including the 
abovesaid sub-rule (3) as it stood in the year 
1940, with regard to the scope, construction 
and the procedure under this rule and ruled 
out that an application for ascertainment of 
mesne profits is not necessary—but, if made, 
it is not governed by Article 181 of the Limi- 
tation Act. (Corresponding Article now is 
137). In that ruling, Leach, CJ., speaking 
on behalf of the Bench had also recorded a 
finding “that the fact that the decree-holder 
thinks it advisable to move the Court to com- 
mence the inquiry does not mean that he is 
making an application within the purview of 
Article 181. Whenever, he moves the Court, 
the Court is bound by the rule to enquire and 
grant the decree-holder a final decree. In 
such circumstances the application is merely in 
the nature of a reminder of what is still to be 
done and that the usage of the word ‘applica- 
tion’ in sub-rule (3) should be read as mean- 
ing a motion entirely free from the mischief of 
Article 181.” 


In the penultimate sentence of the last para- 
graph of the judgment, his Lordship con- 


r 


3. I.L.R. (1940) Mad. 372: (1940) 1 
M.L.J. 54: 50 L. W. 933: A.I.R. 1940 
Mad. 124 (F.B.). 


cluded “that the attention of the Rule Com- 
mittee should be called to sub-rule (3) with 
a view to its being framed in a manner which 
will leave no scope for any misunderstanding.” 
It seems, only taking into consideration of the 
above conclusion, the High Court of Madras 
in its P.Dis. No. 93 of 1941, introduced 
necessary and radical amendment to the sub- 
rule (3) and after that amendment, the rule 
was as follows :— | 


“Where an Appellate Court directs such an‘ 


inquiry, it may direct the Court of First in- 
Stance to make the inquiry; and in every case 
the Court of first instance may of its own 
accord, and shall whenever moved to do so by 
the decree-holder, inquire and pass the final 
decree.” : : kA RT 


` 4 
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It is apposite to mention at this stage that 
that sub-rule (3) is not now in the statute book, 
The abovesaid sub-rule (3), even if printed 
in some of the Civil Procedure Code, books 
under the heading “(High Court Amendment: 
Madras)”—it shall stand repealed under 
section 97 (1) of Act CIV of 1976. 


It is for these reasons, I was inclined to use 
the language “though not rightly” earlier. 
From a thorough survey and reading of the 
history of the said provisions and abovesaid 
ruling of the Division Bench, it is clear that 
the application for ascertainment of mesne pro- 
fits is noi governed by the Limitation Act. 


In Jainalabuddin v. K. S. A. Kadar and 
others*, while dealing with a matter as to 
whether the application for ascertainment of 
mesne profits under Order 20, rule 12, Civil 
Procedure Code, is governed by Article 137 of 
the Limitation Act, Justice Balasubrahmanyan 
has aptly approached the matter and pointed 
out “that the better view seems to be that 
there is no such thing as limitation for such 
application. ...... Although they are not 
direct decisions, it. seems to me that they do 
point to the view I have earlier expressed.” 


Normally, the offices of the various Courts in 
this State used to draft the decree in suits 
wherein the relief of mesne profits is claimed 
among other reliefs, only in the terms that— 


— 


4, (1978) 91 L.W. 478. 


39 


“that the mesne profits be decided in separate 
proceedings under Order 20, rule 12 of the 
Civil Procedure Code.” 


Therefore, it is clear, that in the style and 
form it is only a preliminary decree. Even if 
the decree in such suits is drafted in any other 
form or fashion, it can only be characterised 
as a preliminary decree, for, unless and until 
the relief of mesne profits claimed in the suit, 
and for which a provision is made in the 
decree which came to be passed in the frst 
instance is worked out by way of a proceed- 
ing shall have to end in a final decree as speck 
fically envisaged in Order 20, rule 12, sub- 
rule (2) of the Civil Procedure Code (Please 
note the word ‘final decree’ in that sub-rule). 
Unless a final decree for mesne profits is passed, 
the decree passed in the first instance, whi 
has the force of a preliminary decree will pro- 
duce an anomalous situation of there being 
a fruitless preliminary decree. The decision 
of Ismail, J. (as he then was), in Sivan. Pillai 
v. Anbayyan®, though not a direct ruling on 
the present matter, contains the observation 
therein, viz., “that a petition for passing final 
decree is only an application in a pending suit, 
that the passing of a preliminary decree does 
not terminate the 
preliminary decree the suit is pending and the 
suit is terminated or comes to an end only by 
the passing of the final decree, that there is no 
compulsion on any of the parties to the preli- 
minary decree to apply for a final decree within 
a particular time, that as a matter of fact, once 
the application made by a decree-holder for 
passing final decree is dismissed on the ground 
that it is barred by limitation, we are left with 
a peculiar and nebulous position of the suit 
being still pending and the preliminary decree 


, eens ~ 
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already passed not having been cancelled; but 
at the same time, the decree-holder in the suit 
not being able to realise the fruits of the decree 
which he obtained under the preliminary de- 
cree.” This lends full support to the view 
point that a petition for passing of final decree 
is not attracted by the provisions of the Limi- 
{ation Act. 


‘Therefore, it is submitted that the contentions 
raised on behalf of the plaintiff in the case 
under reference that the application for mesne 
profits is only a reminder and that the suit is 
stilt deemed to be pending, and the application 
is not barred by time, is meaningful and sus- 
tainable in law. 


For the foregoing reasons, it is submitted, 


ch that the view expressed in M Janakirama Iyer 


v. Meenakshiammal®, may require further 


consideration. 


Finally, it is submitted- that it may possibly 
be stated by the Bench or Bar that all the 
tulings quoted above were not rendered on 
interpreting the provisions of Order 21, rule 12 
of Civil Procedure Code, 1908 as subsequently 
amended by Act CIV of 1976 and on a con- 
joint discussion of Article 137 of the Limita- 
tion Act, 1963. Further, as far as the ques- 
tion of limitation, if any, for an application 
for ascertainment of mesne profits and to pass 
a final dectee is concerned, it is only a ques- 
tion of procedure and not one of jurisdiction. 
In view of all these relevant factors, and the 
fact that the subject-matter is of general im- 
portance, and in order to set the matter at rest, 
an authoritative decision of our High Court is 
needed. 


aey i ee o a E. i 
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BOOKS REVIEW. 


1. AÍULLA ~. PRINCIPLES oF Hrnpu Law. 
Fifteenth Edition by Sunderlal T. Desai, 1982. 
Publishers: N. M. Tripathi Private Limited, 
Bombay. Price Rs. 140. 


Bentham thought that codification should 
serve as a complete digest of the law on the 
concemed subject and cause the debates of 
lawyers and the bad laws, of former times 
to be forgotten, and commentaries, if written, 
should not be read. ‘There is also the story 
of a country where no law could have more 
words than the number of alphabets in its 
language which was but two and twenty and 
to write a commentary on any law was a 
capital crime. Hindu law, since 1955-56, is 
in large part codified with an “undetermined 
residue” consisting of rules derived from the 
Sastras and Commentaries, custom and judi- 
cial interpretation. Ancient traditions and 
modern thought wade side by side. The 
crisp directive of the Privy Council that under 
the Hindu system of law clear proof of usage 
outweighs the written text of the law still 
holds good and the constitutional directive 
as to enactment of uniform civil law appli- 
cable to all citizens remains a dream. 


style. 
the book is not an easy task for the Editor 
of each successive 
that, by and large, the l 
editions has been fully maintained in the pre- 
sent edition as well. 


At page 84 it is stated with reference to 
Khojas and Cutchi Memons that hereafter 
they will be governed ing inheritance 
and succession by the Muslim personal law 
except where the question relates to agricul- 
tural lands. It would have been helpful 
if in that context, the impact of the Supreme 
Court decision in Controller of Estate Duty v. 
Abdul Satiar, A.I.R. 1972 S.C. 2229, dis- 
tinguishing between the concepts of “succes- 
sion” and joint family tenure with its rule of 
survivorship, on a claim by ‘Cutchi Memons 1n 
South India to retain the joint family tenur 
J—8 
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even after the passing of the Cutchi Memons 
Act, 1942, had been examined. In the dis- 
cussion relating to the scope of the expression 
“taking advantage of his own wrong” in sec- 
tion 23 (1) (a) of the Hindu Marriage Act, 
there seems to be no advertence to the diffe- 
rence of opinion among the High Courts and 
the decision in Soundarammal v. Sundara 
Mahalinga Nadar, (1980) 2 M.L.J. 121, ° 
holding that section 23 (1) (a) can still be 
invoked when a defaulting spouse institutes 
proceedings under section 13 (1-A) in spite 
of the fact that such aj party has been enabled 
to seek the relief of divorce after lapse of the 
Statutory period, which means, in other words, 
that “where a husband’s wrong, misdemeanour 
or matrimonial offence originating before the 
judicial relef that founds the petition under 
section 13 (1-A) continues unabated during 
the year so that resumption of cohabitation is 
prevented by him (with or without specific 
intention on his part to that end) he cannot 
turn that judicial relief into the first stage of 
divorce in his own interest”. At page 1089 in 
dealing with the overriding effect of sec- 
tion 4, of the Hindu Adoptions and Mainte- 
nance, Act, it is observed that no illatom adop- 
tion can be made after the Act came into 
force. The Andhra Pradesh High Court, by 
a Bench decision, has laid down just the con- 
trary conclusion [see Rami Reddy v. Special 
Tahsildar, (1980) 1 An.. W. R. (N.R.C.), 
page 5]. Apart from such points, the ins- 
tant book is an extremely helpful and wel- 
come publication. 


2. J. P. AGGARWALA’S PLEADINGS IN INDIA: 
Principles and ‘Precedents with 1100 Model 
Forms, 2nd Edition, in two volumes. [Publi- 
Shed by Delhi Law House 77, Gokhale Mar- 


ket, Dethi-110054.] Vol’ I, 1983. (Price 
RSs 125); 
‘Pleading’ in the present context, somewhat 


broadly stated, has reference to the statements 
of the parties in a law suit as distinguished 
from advocating a client’s cause viva voce in 
Court. As Holland pithily points out, with 
pleadings is set in motion the machmery of 


~ 


34 THE MADRAS LAW JOURNAL [1983 


the Court so as to procure a decision. Way 
back, Jessel M. R. pointed out. “The whole 
object of pleadings is to bring the parties to 
an issue, and the meaning of the rules relat- 
ing to pleadings was to prevent the issue being 
enlarged which would prevent either party 
from knowing ‘when the cause came on for 
trial what the real point to be discussed and 
decided was. In fact the whole meaning of 
the system is to narrow the parties to definite 
issues and thereby to diminish expense and 
delay, especially as regards the amount of 
testimony required on either side at the hear- 
ing” [Thorp v. Holdsworth, (1876) 1 Ch. 
D. 637, 639]. The importance of pleadings 
cannot be overemphasised. Drafting of plead- 
ings has become a fine arb. The Civil Proce- 
dure ‘Code rules and other ancillary rules are 
no doubt designed to find out and marrow 
down the controversy between the parties. 
Mere theory cannot however help much with- 
out more practical assistance. The main 
defects exposed in regard to pleadings are 
prolixity, argumentativeness and mention of 
immaterial facts clouding the real nature of 
the case set up. Again pleadings now-a- 
days cover a vast area of operation. Apart 
from plaints and written statements under 
different enactments, pleadings in writ peti- 
tions and other petitions inchiding election 
petitions have to be drafted; likewise peti- 
tions to be presented before various Tribunals 
fall to be prepared. So practical guidance on 
the matter is a desideratum. A dependable 
book on the subject becomes an indispensable 
tool to the practising lawyer. 


The instant book attempts to supply the basic 
guidelines both in the matter of principles and 
in the matter of model forms. Since it 1s 
essential that before drafting a pleading the 
law applicable has to be correctly apprehended. 
explanatory notes of the relevant law have also 
been added to the precedents provided. The 
subject has been covered in 2 parts. Part 1 
consists of 3 Chapters under the captions; 
Preliminary; Suits of particular kinds; Parti- 
culars of Pleadings; Necessary parties; Classes 
of Parties; Cognizance of a suit of civil nature; 
Plaint; Valuation; Written Statement; Ap- 
peals; Third Party Procedure and Costs. 
Part II provides Model Precedents. “The 
model forms come to about 1100. What 
could be handed down in a single volume ear- 
Jier has in this edition taken 2 volumes in view 


of increasing case law. The forms given 
relate to pleadings in civil and criminal cases, 
in taxation matters, in matters before various 
Tribunals, Company Law Board and writ 
jurisdiction of the High Courts, in matters 
like the Elections: Laws, Labour and Indus- 
irial Laws etc. All important cases till to 
date seem to have been taken note of. The 
book is a useful publication and would serve 
well the practising lawyers. 


3 AND 4. CONSTITUTIONAL Law or INDIA 
by T. K. Tope. [Publishers: Eastern Book 
Company, 34, Lalbagh, Lucknow-226 001. |. 
1982. Price Rs. 75. 


Constitution or InpiA by V. N. Shukla, 
Seventh Edition revised by Dr. D. K Singh. 
[Publishers: Eastern Book Co., Lucknow.] 
1982. Price Rs. 90. 


Woodrow Wilson once stated: “A Constitu- 
tion is a vehicle of life; its substance is the 
thought and habit of the nation. Living 
political constitutions must be Darwinian in 
structure and in practice’. It has to be resi- 
lient and its interpretation should reflect the 
spirit of the times. The Indian Constitution 
has come in for admiration as well as criticism : 
It has been amended forty-seven times during 
the last 33 years. A spate of legislation has 
been enacted since Independence both at the 
Union as well as State levels. Judicial activism 
has been tc the fore particularly during the 
last few years. The Supreme Court in the 
Menaka Gandhi Case, (1978) 2 S.C.J. 312, 
has hinted at the concept of ‘due process of 
law’ and the concept of ‘unenumerated rights’. 
In the words of Bhagwati, J., the case has 
opened up a new dimension of Article 14 
which transcends the classificatory ' principle 
(Bachan Singh case, (1982) 2 S.C.J. 387, 
399). In the Judges’ Transfers case, A.I.R. 
1982 S.C. 149; tha Supreme Court has widen- 
ed the scope of locus standi. In the Minerva 
Mills Case, (1980) 3 S.C.C. 625; it has 
accepted the principle of harmonious, cons- 
truction between fundamental rights and direc- 
tive principles. The decision in the Dhillon 
case has refashioned the entire approach to 
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the relationship between Lists I and II in the 
seventh Schedule to the Constitution and im- 
parted a new dimension to the residuary power 
of Parliament. Again in a series of cases— 
Sunil Batre case, Francis Mullen case, etc. 
legal aid, speedy trial and the right to human 
ionty have been read into Article 21. 
Books on Indian Constitutional Law necessarily 
expound and convey the latest position and are 
therefore eagerly looked forward to. 


Both the instant books come from the same 
publisher. Both are of the same year. The 
one presents the Indian Constitutional law 
topic wise; the other purveys it in the form of 
commentaries. Their approach also is diffe- 
Tent. 


Professor Tope’s book though primarily intend- 
ed for lawyers and law students is designed 
to appeal equally to teachers and students of 
political science. To Prof. Tope the Indian 
Constitution is both a legal and a social docu- 
ment. To him for a proper appreciation of 
ihe Constitution a mere study of its provisions 
in the light of subsequent legislation enacted 
and the judicial decisions interpreting the 
constitutional provisions is not enough; one 
has to study the political and social conse- 
quences of its working as well. He quotes 
Rayaji’s observations in 1920, in Jail Life. 
“We all ought to know that Swaraj will not at 
once or I think even for a long time to come 
be better Government or greater happiness for 
the people. Elections and their corruptions, 
injustice and power and tyranny of wealth 
will make a hell of life as soon as freedom 
is given to us........ Hope lies in universal 
education by which right conduct, fear of God 
and love will be developed among the citizens 
from childhood. It is only if we succeed in 
this that Swaraj will mean happiness, other- 
wise it will mean the grinding injustice and 
tyranny of wealth”. Pgof. Tope feels that 
the apprehensions expressed by Rajaji are to 
some extent true. He has made pointed 
references to problems which have come to 
assume new political dimensions like the Presi- 
dential form of Government, defections in the 
legislature, ‘Centre-State relations etc. He 
reminds us of the Supreme Court’s observa- 
tion in State of West Bengal v. Unton of 
India, A.U.R. 1963 S.C. 1241, that ours is 
“a Constitution which was not true to any 
traditional pattern of federation”. The texts 
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of the recent amendments to the Constitution 
from the 42nd to the 45th are given. The 
whole subject of Constitutional law is covered 
in 38 chapters. The 36th is devoted to 
“Emergency and its aftermath’. The 37th 
discusses the question “Is Parliamentary demo- 
cracy suited to India”. The author expresses 
his views freely. His assessment in the 36th 
Chapter of the opposition party is marked by 
a certain amount of political bias. Statements 
like: “(In 1972) Shrimati Indira Gandhi be- 
came Prime Minister of India. The opposi- 
tion parties, both inside the Parliament and 
outside, however decided to obstruct the func- 
tioning of democracy. Systematic attempts 
were Made to create chaos in the country’; 
“Shrimati Gandhi had no alternative but to 
use the constitutional powers of the Govern- 
ment under Article 352 in order to meet the 
situation” ; “The Janata party pursued a policy 
of harassment of Shrimati Indira Gandhi dut- 
ing the period of 27 months the party was m 
office’ etc. Prof. Tope has at every stage 
given useful suggestions to meet the various 
problems surfacing in’ the’ working of‘ the 
Constitution. The book makes very interest- 
ing reading throughout. 


Prof. V. N. Shukla’s book is cast in a diffe- 
rent mould. It provides a compact and 
accurate summary of the principles’ underlying 
the Constitution in the light of the leading 
decisions. Though projected in the form of 
a commentary of the Articles it gives a 
coherent and integrated picture of the consti- 
tutional provisions. The stress is on the 
theoretical aspect of the Jaw without any 
reference to sociological interpretation or 
social interplay of Constitutional issues. The 
author’s own views are subued and there is no 
attempt to push in particular ideologies. In his 
Preface to an earlier edition, the Revising 
Editor Dr. D. K. Singh had observed: “The 
discussion is pitched at an academic level with, 
a view to initiate the student to appreciate pro- 
blems of constitutional interpretation, train his 
mind to identify and analyse the conceptual 
structure and learn the science of Jaw to reach 
logical conclusions.” The commentaries are 
in simple style. Statements at places compel 
attention; for instance, “Judgments by them- 
selves do not. violate, fundamental rights (page. 
204) ; directive principles are “active obligations 
of the State’ (page 212); “they should serve 
as a code of interpretation” (page 214). The 
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present. edition incorporates into the text of 
the Constitution amendments up to the forty- 
fifth. Appendix I contains the latest cons- 
titutional amendments from the 38th to the 
46th, Appendix II contains supplementary 
legislative enactments like The Fifth Schedule 
to the Constitution (Amendment) Act, 1976; 
The Parliamentary Proceedings (Protection of 
Act, 1977 and the National 
Security Act, 1980. ‘All the important deci- 
sions rendered since the last edition interpret- 
ing the provisions .of the Constitution have 
been taken into account. The instant book 
is a welcome publication, It is a reliable ex- 
position of the Indian Constitution. 


¢ 


5. COMMENTARIES ON INDUSTRIAL EMPLOY- 
MENT (STANDING Orpers) Act, 1946 by 
Kirpa Dayal Srivastava, Second Edition, 1982. 
[Publishers: Eastern Book Company, Luck- 
now.] Price Rs. 95. 


The Constitution has expressed a deep con- 
cern for the welfare of workmen. Article 42 
provides that the State shall make provision 
for securing just and humane conditions of 
work. The Industrial Employment (Stand- 
ing Orders) Act was specially designed to 
define with some precision and secure reason- 
able conditions of service in industrial establish- 
ments instead of leaving them ad hoc or de- 
pending on oral arrangements which left the 
employees at the mercy of the employer. 
The scheme of the Act requires that in indus- 
trial employments employing hundred or more 
workmen the employer should submit to the 
Certifying Officer, a quasi-judicial authority 
draft Standing Orders, that is, the Rules relat- 
ing to the matters set out in the Schedule” 
to the Act proposed by him for adoption in 
his industrial establishment and get them 
certified by such Officer. This is mandatory. 
The Supreme Court observed regarding the 
Act that it is “an Act specially designed to 
define the terms of employment of workmen 
in industrial establishments, to give the work- 
men a collective voice in defining the terms of 
employment, and to subject the terms of em- 
ployment te the scrutiny of quasi-judicial 
authorities by the application of the test of 
fairness and reasonableness” (U.P. State 
Electricity Board v. Hari Shankar Jain, 
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(1979) 1 S.C.J. 59). The Industrial Em- 
ployment Standing Orders, are therefore the 
Bible as it were of industrial relations. 
Though the Act covers only industries having 
hundred or more persons, the framework of 
the Standing Orders under the Act is basically 
limited leaving large range of terms and 
conditions of employment outside the scope 
pf the Act. Nevertheless the structure of the 
Act assures the basic needs of the employees. 
The progressive rise of small industries would 
suggest it is desirable that the Act should be 
amended so as to cover these industries as 
well where for instance more than 20 or 25 
persons ara employed. 


The book under notice provides a sectionwise 
commentary on the Act. In the commentary 
under ‘the caption Model Standing Orders 
elaborate notes have been provided on ‘miscon- 
duct’ and matters relating to domestic enquiry. 
The topics of victimisation, unfair labour prac- 
tices, recognition of unions etc., have also 
been competently discussed. The book is 
divided into three segments. The first com- 
prises the Act with the commentaries. The 
second gives the Industrial Employment 
(Standing Orders) Central Rules, 1946. The 
last one contains the Rules framed under the 
Act by the States: (¢) The Andhra Pradesh 
Industrial Employment (Standing Orders) 
Rules, 1953; (îi) The Bombay Industrial 
Employment (Standing Orders) Rules, 
1959 (Gujarat); (iii) The Karnataka 
Industrial Employment (Standing Orders) 
Rules, 1961; (iv) The Kerala Industrial Em- 
ployment (Standing Orders) Rules, 1958; 
(v) The Madhya Pradesh Industrial Employ- 
ment; (Standing Orders) Rules, 1963; (vi) 
The Bombay Industrial Employment (Standing 
Orders) Rules, 1959 (Maharashtra) ; (vii) The 
Industrial Employment (Standing Orders) 
Tunjab Rules, 1973; (viii) The Rajasthan 
Industrial Employment .(Standmg Orders) 
Rules, 1964; (ix) The Tamil Nadu Indsutrial 
Employment (Standing Orders) Rules, 1947; 
and (x) The Uttar Pradesh Industrial Employ- 
ment (Standing Orders), Rules, 1946. The 
commentaries are lucid and analytical taking 
into account the leading judicial decisions. 
The inadequacies and lacunae exposed in the 
working of the provisions of the Act have 
been indicated. The suggestion has been 
made in the present edition that there should 
be two types of Model Standing Orders—ons 
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for industrial units employing fifty or more 
workmen and the other for units employing 
less than fifty workmen and that small units 
should be exempted from certifying their 
Standing Orders and the Model Standing 
Orders should be made automatically applica- 
ble to them, The book would be of much 
assistance to lawyers, employers, trade 
unionists and social welfare workers. 


6. Dr. Sır Hart SincH Gour’s RENAL 


Law oF Inpa, 10th Edition in 4 Volumes, 4 


Vol. I (Sections 1 to 120 of the Indian Penal 
Code, 1982). ‘[Publishers: Law Publishers, 
Sardar Patel Marg, Allahabad-211001]. 
folume 1, Price Rs. 150. 


The present edition is the diamond Jubilee 
edition of the book. It has stood the test of 
time with distinction since its first appearance. 
The Indian Penal Code is of ancient vintage 
and is more than 120 years old. Its! provisions 
favour individual rights to property and their 
sanctity. Even the sections relating to offen- 
ces against women seem to proceed on the 
theory of property. Ideas, ideologies and 
attitudes have undergone radical transforma- 
tion since the enactment of the Code. The 
Constitution of India also has made a profound 
impact on the notions underlying the Code. 
Three Articles of the Constitution in parti- 
cular, Articles 14, 19 and 21 have breathed 
vitality in the concept of the rule of law, form- 
ing “a golden triangle’ in the felicitous langu- 
age of Chandrachud, CJ., in the Minerva Mills 
case, A.I.R. 1980 S.C. 1789. Article 14 has 
been held to enact primarily a guarantee, against 
arbitrariness and inhtbit State action whether 
legislative or executive which suffers from the 
vica of arbitrariness. It is plain and indis- 
putable that under the Constitution law 
cannot be arbitrary or irrational and, if it is, 
it will be clearly invalid. It was on this 
ground that quite recently section 303 of the 
Code was struck down. Again, at the pre- 
sent time, death penalty under section 302 can 
be awarded only in the “rarest of rare cases” 
and for special reasons alone. Though a 
thorough overhauling of the Code provisions 
and far-reaching amendments thereto have 
been discussed for a number of years, it looks 
as if it may take some more time. It is 
interesting to note in this connection that Dr. 
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Gour was not an indiscreminating admirer of 
the Code. He had observed: “That as a 
Code, it is by far the most important piece of 
the Indian legislation cannot be questioned. 
But that it requires a thorough revision by an 
expert committee of lawyers is equally indis- 
putable As it is, the ‘Code sorely 
needs rearranging of its many sections which 
would seem to have been juxtaposed for no 
reason other than a merest chance. Many 
provisions of the Code overlap one another. 
And while many sections are pedantically 
precise, others are bald and leave much to the 
T of construction”, (Introduction p. 


jt is a merit of Dr. Gour’s book, that he al- 
ways sought to get at the general principks 
of criminal law instead of being snowed un- 
der the avalanche of case law, English and 
Indian. This feature is maintained through 
the successive editions. ‘A synopsis in pro- 
vided under each section. The comments are 
luminous and comprehensive. In the endea- 
vour to prune case law some important deci- 
sions seems to have been missed and occasion- 
ally gone out of ken. Thus in regard to the 
starting point of limitation under section 70 
of tha Code, the Supreme Court decision in 
Mahtab Singh v. State of Uttar Pradesh, 
A.I.R. 1979 S.C. 1263, that what the sec- 
tion means is that within six years the State 
must commence proceedings for realisation, 
not complete it; and when the party secures 
a stay against a State and prevents it from 
levying the fine it is violative of commonsense 
and Jaw to hold that the fine itself is therefore 
irrecoverable because of limitation—is not 
visible in the comments under the section. 
The book under notice will be highly useful 
to the members of the Bench and the Bar alike 
as well as to students of criminal law and 


penology. 


7. Law oF Suspension sy M. S. Nila. 
[Publishers: Eastern Book Company, Luck- 
now-226001] 1982. Price Rs. 20. 


The book under notice concerns itself only 
with suspension of public or Government ser- 
vants. The Government has inberent power 
of suspending its servant pending departmental 
inquiry. It is just for facilitating the inquiry. 
It is not necessary to follow the procedure in 
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Article 311 of the Constitution for issuing an 
order of suspension. Suspension of a Gov- 
ernment servant is neither dismissal nor re- 
moval from service. The Government ser- 
vant under suspension is and continues to be 
a Government servant. The real effect of 
suspension is that during that period he is not 
_ permitted to work and is paid only a subsist- 
ence allowance which is far less than the 
salary and allowances he could have been en- 
titled to but for the suspension. Further 
during the period of suspension the Govern- 
ment servant cannot seek employment else- 
where, nor can the Government employ another 
person in his place. There is however a popu- 
Jar feeling that some stigma attaches to a sus- 
pended person. It is not viewed only as a 
first step in a disciplinary action. 


The book under notice focuses attention pro- 
viding full details on the various aspects of 
the law relating to the suspension of public 
servants. Tha subject is considered in two 
parts. Part I comprising 12 chapters deals 
with the meaning, nature and consequences of 
Suspension. Part II provides a commentary 
on Statutory Rules on suspension. These 
Rules are the All-India Services (Discipline 
and Appeal) Rules, 1955 and 1969, and the 
Central Services (Classification, Control and 
Appeal) Rules, 1957 and 1965. In the Intro- 
duction the author observes. “Suspension 
always reflects upon the conduct of the person 
suspended and results in loss of reputation 
which continuously pricks bis mind.” What- 


ever be the legal position there is no gain-. 


saying that the public looks upon suspension 
as tarnishing the concerned person’s image. 
The author has taken note of the heading 
judicial decistons in his exposition. The 
book carries a Table of Cases as well as a 
Subject Index and is complete in every res- 
pect. The author has treated the subject 
analytically in easy style and his comments 
are dependable. The book will be highly 
useful to public servants as well as to persons 
in the administrative machinery. 





8. R. N. Saxena AND Gaur’s Law oF 
ARMS AND Exprosives, 4th Edition, 1982. 
[Published by Law Publishers: ‘Allahabad- 
211001]. Price Rs. 100. 


The year 1857 is unique in the annals of Indian 
history. The happenings of that year made 
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a deep impact on the British administrators of 
the country in regard to internal security due 
to uncontrolled possession and transport of 
firearms. There was a large mass disarma- 
ment as it were and a system of licensing was 
introduced. The Indian Arms Act (XXXI 
of 1860) was enacted. The law relating to 
arms in its true and proper form as the first 
real law is to be found in the Act of 1860, 
which subsequent legislations have developed. 
The present Arms Act was passed in Decem- 
ber, 1959, and came into force on the Ist 
October, 1962. It retains many features of 
the 1860 Act “not detachable from the overall 
demands of public security and maintenance of 
public order’. The grant or refusal of licen- 
ces is still an administrative matter. On the 
question of liability arising out of “possession” 
of arms and ammunition; the doctrine of con- 
structive liability has been introduced thereby 
Making the law more stringent. While the 
Arms Act is a comprehensive measure cover- 
ing all aspects connected with arms, ammuni- 
tion ‘and military stores, the Explosives Act of 
1884 prohibits the manufacture, transport and 
import of explosives except under a licence and 
provides for search, seizure, arrest, prosecu- 
tion and penalties. The Explosive Substan- 
ces Act of 1908 was enacted to meet certain 
situations which could not be properly, con- 
veniently and adequately dealt with under the 
other two enactments, for instance, those aris- 
ing out of terroristic activities involving the 
use of explosives. The Act of 1908 is -an 
independent Act by itself. This trilogy of 
Acts along with the Rules framed thereunder 
constitute the law of arms and explosives 
designed to secure the safety and security of 
the country. It is well-known that over the 
years criminals have taken to using highly 
sophisticated lethal weapons and firearms in 
committing dacoities, murders, bank robberies, 
holdup on public roads, looting of buses and 
trains etc. These are sufficiently alarming but 
concern more the adequacy of the Jaw, the 
effectiveness of its administration and the effi- 
Uency of the machinery for protection of Jaw, 
order and public security. 


The book under notice is a commentary on the 
Arms Act, the Indian Explosives Act and the 
Explosive Substances Act along with Rules., 
The notes are copious and section-wise. 
Synopsis is provided for the sections and lead- 
ing cases up to date have been taken into 
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account. “The book is split into two parts. 
The first part contains the commentary and 
the second part contains the Rules relating to 
Arms, and Explosives. ‘The basic principles 
are clearly stated. The book is bound to be 
highly helpful to the Bench and the Bar, to 
the concerned Government departments, police 
personnel and others. 


9. COMMENTARIES ON THE Customs ACT, 
1962 By P. L. Malik. Third Edition, 1982. 
|Publishers: Eastern Book Company, Luck- 
now-226001]. ‘Price Rs. 85. 


Customs revenue forms a bountiful source of 
income to the Centrak Exchequer. It is linked 
up with the country’s economy. The vast ex- 
pansion in trade has invested customs adminis- 
tration with great importance. The law refating 
to customs stands necessarily interlinked with 
exports and imports, foreign exchange regula- 
tions, prevention of smuggling etc. The Cus- 
toms Act, 1962, is a consolidating and compre- 
hensive legislation replacing earlier enactments 
like the Sea Customs Act, 1878 and the Land 
Customs Act, 1924. Far-reaching amend- 
ments were made in 1980 bringing about a 
thorough overhaul in the provisions of Chap- 
ter XXIV (sections 128 to 131-C) of the 1962 
Act by section 50 and V Schedule to the 
Finance Act (No. 2), 1980. The provisions 
regarding appeals and revisions were recast 
and a new forum, the Customs, Excise and 
Gold Control Appellate Tribunal has been set 
up. Provision tas also been made for refer- 
- ence of questions of law to the High Court and 
Supreme Court. A right of appeal from deci- 
sions of the High Court on such references to 
the Supreme Court is also conferred. 


The instant book provides a section-wise com- 
mentary of the Act. Synopsis headings are 
given under the sections. ‘There are 9 appen- 
dices. -Appendix I furnishes the Rules and 
Regulations with Forms arranged section-wise 
Appendix II sets out the Notifications issued 
under the ‘Customs Act, 1962. Appendix ITI 
gives Miscellaneous Forms under the 1962 Act. 
Appendix IV contains the Notifications and 
Forms made under the Land Customs Act, 
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1924. Appendix V refers to Import of gifts, 
appendix VI to Import of goods, personal 
baggage, and gifts, appendix VII to Export 
Baggage Rules, and appendix VIII to Import 
of ‘cars, scooters, statton-wagons, jeeps, motor 
cycles, auto-cycles, mini-cars and mopeds, 
Appendix IX is devoted to List of Regional 
Licensing ‘Authorities and jurisdiction. The 
Appendices collectively furnish most of the 
materials needed to economise time and labour 
of lawyers and businessmen in solving many of 
their day-to-day problems. 


Though many kading decisions have been 
taken into account and the citations are claimed 
to be up to Ist July, 1982, some noteworthy 
cases seem to have been overlooked or by- 
passed; such as Jayantilal Katakia v. Govin- 
dan Nair, A.I.R. 1981 S.C. 1196, deciding 
that where both the licences and another per- 
son were found guilty of trafficking in Hcence, 
the punishment imposed on one should not be 
glaringly disproportionate to the punishment 
imposed on the other; Abubakar v. Secretary, 
(1981) 2 M.L.J. 450 holding that where 
before the proceedings under section 18 (2) 
of the departmental authorities are terminated. 
finally the criminal Court had acquitted the 
petitioner on merits he cannot be penalised; 
Jain Shud Vanaspati Ltd.v. Government of 
India, 1980 Cen. Qrs. 570 laying down that 
section 47 attaches finality to the satisfaction 
of the officer that the goods are not prohibited 
and such finality cannot be disturbed unless the 
Department shows fraud or deliberate suppres- 
sion; Standard Batteries Ltd. v. Appraiser, 
1981 Tax.L.R. 2792, stating that refund of 
excess duty paid on the basis of a wrong 
classification of an item by the mistake of the 
authority can be successfully claimed under 
section 27 (b) provided that the excess so paid 
bad not been passed on to the consumers. It 
is however true that opinions may differ even 
in the matter of judicious selection of cases. 


The book under notice is a handy volume on 
the Customs ‘Act; the exposition is lucid and 
Objective. It is*bound to be helpful to lawyers 
and others interested in the subject. 
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10. Eourry, Trusts AND Specrric RELIEF 
BY B. M. Gandhi, 1983. i[Publishers: Eastern 
Book Co., Lucknow]. Price Rs. 45. 

Equity is the spirit of justice which enables 
the interpretation of laws rightly, softening 
their rigidity and stiffness. It represents, 
what sometimes is referred to, as the con- 
science of Jaw, a moral correction of law in 
order to accord more with justice and fairness. 
The Hindu sages have recognised the concept 
‘calling it “yuktivichara”. Abu Hanifa the 
Muslim jurist calls it “istihsan” or juristic 
equity. The emergence of equity in England 
was due to the incompleteness of the common 
law. It developed as a separate jurisdiction 
providing remedies where the common. law had 
none or no effective remedy. In the words of 
Snell “what had begun as an irregular process 
of petitioning the Crown in extraordinary cir- 
cumstances had become a regular system of 
Courts with a recognised jurisdiction” (Prin- 
ciples of Equity, p. 10). Unlike in England 
where the fusion of law and equity jurisdictions 
was brought about by the Judicature Act of 
1873 there never were in India separate Courts 
administering equity. In this country every 
Court is a Court of equity as well as Jaw and 
principles of equity developed as part of law 
in the same system. Guidance is sought from 
the English rules of equity generally. There 
are about a dozen maxims or working princi- 
ples of equity: (1) Equity will not suffer a 
wrong to be without a remedy: (2) Equity fol- 
lows the law. In the words of Maitland equity 
does not destroy the law but fulfils the law. (3) 
He who seeks equity must do equity. (4) He 
who comes into equity: must come with clean 
hands. (5 ) Delay defeats equity. (6) 
Equality is equity. (7) Equity looks to the 
intent rather than the form. (8) Equity looks 
on that as done which ought to be done. (9) 
Equity imputes an intention to fulfil an 
obligation. (10) Where the equities are equal 
the law shall prevail. (11) Where the equi 
ties are equal, the earlier in time shall pre- 
vail. (12) Equity acts in personam. 


The institution of Trusts is one of the signifi- 
cant contributions of equity to the British legal 
system. In India the Indian Trusts Act, 1882 
deals with trusts. ‘Again as is often stated one 
of the most striking characteristics of equity 
has been its inventiveness in providing a diver- 
sity of remedies. Grant of specific relief is 
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one suck instance. In India the guidance is 
provided in the form of legislation, namely, the 
Specific Relief Act, 1963. 


The instant book is divided into four parts, 
comprising twenty-three chapters. Part I deals 
with the nature of equity, its history, Courts and 
important maxims in their operation, Part 
TI concerns itself with specific equities, equi- 
table doctrines, equitable rights etc. Part IIT 
deals with Trusts with special reference to 
the Indian Trusts Act, 1882 and Part IV 
covers the principles relating to specific per- 
formance and other equitable remedies with 
special attention given to the Specific Relief 
Act, 1963. The author’s approach to the 
subject is not on conventional lines. He cites 
with approval John G. Fleming's statement 
that a book should be “more function-oriented 
than many of its competitors, more concerned 
with the effect and operation of legal rules, 
with their aims and reason than with mechani- 
stic problems of internal consistency of deci- 
sions within the framework of any given sys- 
tem’. As Bhagwati, J., observes in the 
Minerva Mills case, (1980) 3 S.C.1C. 625, 
631: “the doctrine of stare decisis should not 
be regarded aš a rigid and inevitable doctrine 
which must be applied at the cost of justice. 
There may be cases where it may be neces- 
sary to rid the doctrine of its petrifying rigi- 
dity”. ‘The author has dealt with the subject 
in a systematic and comprehensive manner in 
the light of leading decisions, English and. 
Indian. He neatly adverts to fine situations 
as where he states: “no satisfactory definition 
of trust is available and more so when we 
know that contrary to the general law there 
may be trustees of a trust even though no 
property is vested| in them, as is often the case 
with Settled Land Act trustees (p. 236) of 
where he says “bankruptcy of a trustee is as 
a general rule, a ground for his removal, but 
bankruptcy ipso facto does not discharge him 
from his office. He remains competent to 
work unless he is removed by the Court (p. 
391). In a book of great merit like the pre- 
gent one there should be no scope for expres- 
sions like “more wider’ (p. 307). The 
instant book is a fins and scholarly expo- 
sition of the subject written in lucid styla.: 
It is a welcome publication. 
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dvties an administrator should always 
remember the great saying of the Tamil 
Saint Tiruvalluvar *: 


Do nought that soul repenting must 


deplore, 


Tf thou hast sinned,’ tis well if thou dost 
sin nO more. 


(Let a minister never do acts of which 
he would have to grieve saying. ‘*What 
is this I have done, (but) should he do 
(them), it were good that he grieved 
not.) (No. 655 in Tirukkural : Transla- 
tion by Rev. Dr. G. U. Pope and others 
(Reprint 1970) p. 175.) 


5¢. An administrator’s actiors should 
be such as he is not driven to repent for 
the mistakes he may have committed. 
But if he has ccmmitted any mistakes 
in the pasthe should try toavoida repe. 
tition of such mistakes. It is significant 
- that in Tamil language the equivalent of 
the word ‘people’ is ‘Makkal’ which is 
also sometimes used as the eqvivalent 
of ‘children’. It is for the State Govern- 
ment to consider what can be done to those 
who fail in the petitions. This observa- 
tion is made particularly in regard to 
those who were recruited after] 6thDecem- 
ber, 1970, under the Rules made under 
the proviso to Article 309 of the Constitu- 
tion in view of the fact that their recruit- 
ment was not made on the hereditary 
principle. Those who have passed 8§,8.L.C. 
examination amongst them come 
within the scope of the statement made by 
the learned Attorney General. But those 
who bave merely completed S.S8.L.C. 
examination but not passed it fall outside 
the scope of that statement even though 
they have gained experience while they 
were in office. We horeandtrust that the 
State Government will look into this 
Matter purely froma humanitarjan poirt 
of view. This is onlya suggestion and 
not a direction. 


52. In the result the petitions ure dise 
missed subject to the following : 


(i) The State Government will give effect 
to the memorandum filed on its behalf 





* Matter in Tamil, omitted, 
M sc—6 


_Village officers 


which is incorporated in this judgment 
in the case of those who possess the Mjni- 
mum general qualifications prescribed 
under the Actand the Rules made there. 
under and who were holding the posts of 
artetime village officers immediately be- 
ore the Act came into force. The State 
Government shall resemploy all such 
persons who have not crossed the age of 
superannvation and who are selected as 
per the memorandum in_ the new cadre 
within four months from today. Until 
they are so selected, they will not be paid 
any remuneration. Even if. they are 
re-employed, the amount paid to them 
pursuant to the- interim orders will not be 
recovered from them. 


(it) The compensation, if any, payable 
by the State Government under section 
5 of the Act to those who cease to be 
stall be adjusted against 
the amount paid pursuant to the interim 
orders passed in these cases. The State 
Government will not recover from them 
any amount paid to them pursuant to 
the interim orders passed in these cases 
in excess of the compensation, if any, 
payable to them. 


(122) The interim orders stand vacated 
with effect from 15th April, 1982. 


(tv) No costs. 
V. K. 


——_ e 


Petitions dismissed. 


[Enp or VoLuME (1983) 1 M.L,J. (S.C.)] 
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MARCH OF LAW, 1982 
INTRODUCTION: Language plays great tricks 
with the human mind, and there is no doubt 
that words of a mixed and wavering content 
are the greatest of all tricksters. The Judge, 
even when he is free is not wholly free. He 
cannot innovate at pleasure for he is not a 
knight-errant roaming at will in pursuit of his 
own ideal of beauty or goodness. He has to 
draw inspiration from “consecrated principles 
and must not yield to spasmodic sentiment, to 
vague and unregulated benevolence.” The 
only subordination which a Judge knows in 
his judicial capacity is that which he owes to 
the existing body of legal doctrine enunciated 
in years past by his brethren on the Bench, 
past and present, and to the laws passed by 
Parliament.” In our country, it has been 
recognised?: “The primary function of the 
Courts is to interpret and apply the laws 
according to the will of those who made them 
and not to transgress into the legislative domain 
of policy-making. ‘The job of a Judge is 
judging and not laws-making’. In Lord 
Devlin’s words: ‘Judges are the keepers of 
the law and the keepers of these boundaries 
cannot also be among outsiders*.” It has 
also been stated®, that: “Semantic Juxurtes are 
misplaced in the interpretation of ‘bread and 
butter statutes’. Welfare statutes must, 
of necessity, receive a broad interpretation. 
Where legislation is designed to give relief 
against certain kinds of-mischief, the Court is 
not to make inroads by making etymological 
excursions’. Mr. Krishna Iyer in his book 
“Social Mission of Law’, somewhat, wistfully 
observes‘: “If Judges were activist not tradi- 

1. Sir Winston Churchill. 

2. Bachan Singh v. State of Punjab, 
(1980) 2 S.C.J. 493. 

3. Surendra Kumar Verma v. Central 
Government Industrial Tribunal, (1981) 1 S. 
Cale HN URI.) Ze x 


4, Page 14, oe 
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tionalistic, if precedents did not freeze and 
legalism did not stultify the legal process, the 
Court could have introduced interstitial legis- 
lation and transformed the legal ethos and 
become the avant garde not the laggard among 
national institutions’. Whether the superior 
Courts should play such a role and to what 
extent has been debated often and it stil 
continues to be a controversial matter. It is, 
however, a well-settled canon of construction 
that in construing the provisions of a bene- 
ficent legislation, the Court should adopt that 
construction which advances, fulfils and fur- 
thers the object of the ‘Act rather than the 
one which would defeat the same and render 
the protection illusory’. 


Even if Courts should not go beyond their 
role, as interpreters of the law, on two matters 
there seems to be general agreement. One is 
that in extraordinary situations the Supreme 
Court must have the necessary power to pre- 
vent manifest injustice. Apropos of this, it 
is interesting to read the observations of A. N. 
Sen, J., in Harbans Singh v. State of Uttar 
Pradesh®; “Very wide powers have been con- 
ferred on the Supreme Court for the due and 
proper administration of justice apart from the 
jurisdiction and powers conferred on it under 
Articles 32 and 136 of the ‘Constitution. 
The Supreme ‘Court retains and must ‘retain 
an inherent power and jurisdiction for dealing 
with any extraordinary situation in the larger 
interests of administration of justice and for 
preventing manifest injustice. This power 
must necessarily be sparingly used only in 
exceptional circumstances, for furthering the 
ends of justice’. The other point on which 


Chinnamarkathian v. Ayyavoo, (1982) 
.C.J. 142, 144: (1982) 1 M.L.J. (S, 
17 


1 
CITN 
(1982) 1 S.C.J. 340, 
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there is a consensus is that half the difficulties 
in construing statutes is due to defective draft- 
ing. Even in England such a feeling seems to 
be rife as is seen from a jingle on Parlia- 
mentary drafting. 
'“I am the Parliamentary draftsman, 

I compose the country’s laws, 

And of half the litigation 

I am undoubtedly the cause.” 


Another relevant factor influencing the march 
of law, apart from the principles governing 
interpretation of laws is the doctrine of prece- 
dent. As to precedents it is said validiora 
sunt exempla quam verba (Precedents are 
more efficacious than arguments). They are 
like torches which light the path through 
patches of darkness. According to Judge 
Cooley: “All judgments are supposed to apply 
the existing law to the facts of the case and 
the reasons which are sufficient to influence the 
Court in a particular conclusion in one case 
ought to be sufficient to bring it or any other 
Court to the same conclusion in all other like 
cases where no modification of the law has 
intervened.” The discipline of precedent 
should not, however, become a mere tyranny. 
Though a precedent affords some measure of 
certainty in regard to law, its weight should not 
become unduly burdensome. Sir William 
Markby has given a balanced assessment of the 
relative advantages of precedents as follows’: 
“They (Justinian and opponents of judge- 
made law) wished to stop all extension of the 
Jaw except by direct legislation and to bind 
down the Judges by inflexible rules, proposing 
to make provision by future legislation for all 
unforeseen cases as they arise. But an active 
legislature is not even now popular; nor do 
legislative assemblies deal by any means 
successfully with matters of detail; judicial 
legislation, on the other hand, is generally 
popular, and I have very great doubt whe- 
ther the extenston of the law by judicial 
interpretation is so great an evil as has been 
alleged”. Yet another relevant consideration 
is the suggestion of Bhagwati, J.? that the 





1. Elements of Law, 1889; 4th Edition, 
p. 43. | 

2. S. P. Gupta v. Union of India, 1981 
(Supp.) S.C.'C. 87, paras. 17 and 20; A.I. 
R, 1982 S.C. 149. 
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Court has to innovate new methods and devise 
new strategies for the purpose of providing 
access to justice to large masses of people 
who are denied their basic human rights and 
to whom freedom and liberty have no mean- 
ing; that the High Courts of the country 
should also adopt this pro-active, goal-orient- 
ed approach, and that it is only by liberalising 
the rule of locus standi that it is possible to 
effectively police the corridors of power and 
prevent violations of law.” It is in this back- 
groufid that the question of march of law dur- 
ing a year whether progressive or retrograde, 
real or illusory, falls to be assessed. The 
following review considers the march of law 
through the decisions rendered by our High 
Court during the year 1982 and a few deci- 
sions of the Supreme Court under some of the 
more important titles of the law. 


High Courts powers and jurisdiction.— 
In Muniappan v. State of Tamil Nadu}, the 
Supreme Court points out that it is not the 
normal function of the High Court to pass 
judgment on the conduct of lawyers who ap- 
pear before the lower Courts; a guarded obser- 
vation on the conduct-of lawyers before it may 
be permissible, Soundarapandian v. Indus- 
trial Finance Corporation®, holds that the 
discretion vested in the Court under Order 34, 
rule 7 of the Original Side Rules in the matter 
of granting commission to a Receiver on 
the value realised by him is a judicial discre- 
tion and it cannot be said that the discretion 
vested in the Judge could only be exercised 
for the purpose of variation of the percentage 
and should not be exercised as giving a power 
to fix the remuneration at a fixed figure or op 
a monthly rate basis. Once the remunera- 
tion is not fixed at the time of the appoint- 
ment of the Receiver, the power is always 
vested in the Court to fix the remuneration 
either at a percentage of the collections or 
at a fixed amount or at a fixed monthly remu- 
neration according to the circumstances of each 
case. Of course the Judge would be guided 
by the quantum of work and the other circum- 
stances in each case. In all such matters the 
Court must fix the remuneration with refe- 





1. (1982) 
2. (1982) 
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rence to the period for which the receiver 
worked and the quantum of work turned out 
by him. Karayandi Kousalya v. Kunhayi 
Sahat, lays down that the High Court of Judi- 
cature at Madras exercising jurisdiction over 
the territory of Pondickerry has got jurisdiction 
to revise further the revisional orders of the 
District Judge who had exercised his jurisdic- 
tion under section 25 of the Pondicherry 
Buildings (Lease and Rent Control) Act, 1969. 
Kannan v. Registrar, High Court*, decides 
that on the basis of the rules relating to disct- 
plinary proceedings in the Tamil Nadu Civil 
Services (Classification, Control and Appeal) 
Rules the High Court also had jurisdiction 
to initate disciplinary proceedings, hold an 
inquiry and give a finding even in respect of a 
person who had already been reverted to the 
parent department provided the allegations 
were im respect of his work and conduct while 
he was in service as Judicial Second ‘Class 
Magistrate before such reversion. 


The Bar: Its rights and duties:—In Khaikt 
v. State of U. P.8, the Supreme Court makes 
it clear that it must be remembered by every 
advocate that he owes a duty to the Court, 
particularly in a criminal case involving the 
liberty of the citizen, and even if he has not 
been paid his fees or expenses, he must argue 
the case and assist the Court in reaching the 
correct decision. An advocate may be unable 
to argue the case in the absence of instructions 
from the client, but non-receipt of fees and 
expenses can never be a ground for refusing to 
argue the case. For, however, diligent the 
Judge might have been and however careful 
and anxious to protect the interests of the 
appellants, his efforts could not take the place 
of an argument by an advocate appearing on 
behalf of the appellants. [N.B. In regard 
to trials the position of the advocate may be 
somewhat different.] Natarajan v. Gnanam- 
bal Ammal‘, states that counsel appearing for 
a party has implied authority to enter into a 
compromise on behalf of the party the only 
restriction being that if there was any written 
prohibition or limitation he will have to act 
within the prohibition or limitation. Though 





(1982) 1 M.L.J. 273. 
(1982) 1 M.L.J. 372. 
1981 (Supp.) S.C.C. 75. 
4, (1982) 2 M.L.J. 327, 


1. 
Ži 
3. 


OF LAW 3 


a vakalath dòes not state that a power is 
given to the advocate concerned to compro- 
mise, it carries an implied authority to enter 
into a compromise on behalf of the party. In 
S. P. Gupta v. Union of India‘, the Supreme 
Court recognises that advocates have a vital 
interest in the independence of the judiciary, 
and if any unconstitutional or illegal action is 
taken by the State or any public authority which 
has the effect of impairing the independence 
of the judiciary they would certainly be inte- 
rested in challenging the constitutionality or 
legality of such action; the profession of law- 
yers is an essential and integral part of the judi- 
cial system; they cannot be regarded as mere 
bystanders or meddiesome interlopers in filing 
a writ petition, and the same consideration 
applies to other cases as well. 


Constitutional Law: In Kuppuswamy v. State 
of Tamil Nadu’, it is pointed out that equality 
before the law under Article 14 of the Consti- 
tution means that among equals or among 
persons facing same and similar contingencies 
Jaw should be equal and equally administered, 
it does not mean that things that are diffe- 
tently placed shall be treated as though they 
were the same. Sri Ram Chit Fund v. State 
of Tamil Nadu}, holds that the declaration in 
section 2 of the Tamil Nadu Debt Relief Act, 
1976, as amended in 1979 and 1980 that the 
Act is intended to carry out the objectives of 
Article 46 of the Constitution may not afford 
constitutional protection against a challenge to 
the validity of the Act as violative of Arti- 
cle 14 or 19; nevertheless the Court can consi- 
der whether the Act is intended to carry out 
the object and purpose of Article 39 (b) and 
(c) and sustain Act if it comes within the 
avowed purpose contained in that Artick. So 
considered the Tamil Nadu Debt Relief ‘Act, 
1976 is constitutionally valid and enforceable. 
Bapalal and Co. v. Thakurdas*, decides that 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960,.is a valid piece of legista- 
tion not voilative of Arficks 14 and 19, 
that the State legislature has legislative com- 
petency to enact the law under Entries 6 and 7 
in List ITI and not under Entry 18 of List IT 


1. 1981 (Supp.) S.C.C. 87: A.I.R. 
1982 S.C. 149. 
2. (1982) 2 M.L.J. 278. 


3. (1982) 2 M.L.J. 62. 
4, (1982) 2 M.L.J. 174, 
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and merely because the State Government when 
seeking the assent of the President does not 
indicate the exact provisions which are repug- 
nant to the earlier Central law under the Con- 
current List, the assent given by the President 
cannot be said to be invalid. Gurumurthy v. 
Simpson and Co.1, expresses the view that sec- 
tion 25-M of the Industrial Disputes Act, 1947 
Is constitutionally invalid for violation of Arti- 
cle 19 since no guidelines are available from 
the statute and there is no provision for scru- 
tiny of the order passed by the authority by 
any higher authority or tribunal in appeal or 
revision. In S$. P. Gupta v. Union of India, 
a landmark decision of the year, the Supreme 
Court lays down infer alia: (i) In respect 
of legal wrong or legal injury caused to a 
person or to a determinate class of persons by 
reason of violation of any constitutional or 
legal right or imposition of any burden in 
contravention of any constitutional or legal 
provision or without authority of law, or 
threatening of any such injury, if such person 
or determinate class of persons is on account 
of poverty. helplessness or disability or socially 
or economically disadvantaged position unable 
fo approach the Court for appropriate relief, 
then, any member of the public can maintain an 
application for relief under Article 226, and in 
the case of violation of any constitutional right 
under Article 32 provided the person moving 
the High Court or the Supreme Court acts 
bona fide with a view to vindicate the cause 
of justice. The Supreme Court will not insist 
on a regular writ petition by the public-spirited 
citizen but will respond even to a letter addres- 
sed by such individual acting pro bono publico 
notwithstanding the rules for filing petitions 
under Article 32, Yet again, in case of a public 
wrong or public injury caused by an act or 
omission of the State or a public authority 
contrary to the ‘Constitution or the law, any 
member of the public and having sufficient 
interest can move the Court for redressal of 
such public injury or enforcing public duty, 
protecting social, collective or diffused rights 
and interests or vindicating public interest act- 
ing bona fide. (it) The concept of an open 
Government stems from “the right to know” 
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2. 1981 (Supp.) S.C.C, 87: 
1982 S.C, 149, 
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which seems to be implicit in the right of free 
speech and expression guaranteed under Arti- 
cle 19 (1) (a). Therefore, disclosure of in- 
formation in regard to the functioning of Gov- 
ernment must be the rule and secrecy an excep- 
tion justified only when the strictest require- 
ment of public interest so demands. ‘The 
approach of the Court must be to attenuate 
the area of secrecy as much as possible consis- 
tently with the requirement of public interest, 
hearing in mind all the time that disclosure 
also serves an important aspect of public inte- 
rest. (ui) The power to appoint Judges 
under Article 217 (1) is one executive in 
nature and the President is bound by the 
advice of the Cabinet by virtue of Article 74. 
(iv). The power of appointment of Judges to 
the High Court is solely and exclusively in the 
Central Government subject to full and effec- 
tive consultation- with the Constitutional func- 
tionaries mentioned in Article 217 (1). 
(v) Consultation in Article 217 (1) has the 
same meaning as in Article 222 (1), that is, 
full and effective consultation after placing 
full and identical material before such func- 
tionaries. Consultation does not mean con- 
currence. (w) The opinion of the ‘Chief 
Justice of India cannot have primacy over the 
opinion of the State Government and the 
Chief Justice of the High Court. (vii) The 
seeking of willingness to transfer by the cir- 
cular letter issued by the Law Minister is 
neither unconstitutional being violative of Arti- 
cle 217 (1) or 222 (1), nor illegal nor any 
abuse or misuse of authority. (vii) The 
expression “every Judge” in Article 217 (1) 
covers the case of an additional Judge also. 
(ix) The transfer of a Judge from one High 
Court to another must be in public interest and 
not by way of punishment; prior consent. of 
Such Judge is not necessary. Fernandes v. 
Stanes Motors Ltd.1, lays down that a deci- 
sion relating to the status of a workman which 
touches the jurisdiction of the Labour Court 
can be reviewed by the High Court under 
Article 226 if the error is an error apparent on 
the face of the record. State of Tamil Nadu 
v. Vadiappan®, states that where the reason 
for the Government’s refusal to grant appro- 


(To be continued) 
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val to the Prohibition Commissioner's recom- 
mendation for the grant of a licence for sup- 
ply of arrack by wholesale was irrelevant and 
arbitrary, the order of rejection, even if it is 
an administrative order has to be set aside; 
and since in the instant case even if a licence 
was granted the fruits of the licence could be 
enjoyed for less than a fourth of the term ex- 
piring on 31st March, it is a fit case in which 
a direction in the nature of a mandamus is 
perfectly justified. Ponnuswamy v. District 
Revenue Officer’, makes it clear that in the 
absence of any clinching evidence rendering 
the finding of fact given by an Authority, the 
jurisdiction under Article 226 cannot be in- 
voked to interfere with the order. Chief Engi- 
neer v. Chengalvarayan*, makes it clear that 
in relation to disciplinary matters, a civil ser- 
vant has both a constitutional guarantee and 
a right to the adherence of the principles of 
natural justice; under Article 311 (1) he could 
not be dismissed or removed by an authority 
subordinate to that by which he was appoint- 
ed; the principles of natural justice require a 
report or paper to be furnished to a delin- 
quent officer only if the report or recommenda- 
tion contained any material against such 
officer and that was to be taken into account 
in which case his explanation was to be called 
for; and the reasonable opportunity contem- 
plated under Article 311 does not cover the 
furnishing of the advice of the Service Com- 
mission to the delinquent officer for furnishing 
his remarks since the advice is only recom- 
mendatory in nature and no right could flow 


to the officer on the basis of such advice.. 


Govindarajulu v. Superintendent of Police, 
expresses the view that if an order ex facie 
is termination of service simpliciter the Court 
cannot be invited to go into the motive behind 
the order by claiming protection under Article 
311 (2). Udayappan v. Government of 
Tamil Nadu‘, points out that if a procedure 
is contrary to the rules framed is adopted there 
is a transgression of the ordained procedure 
that should be scrupulously followed. Not 
only an omission to follow but also a deviation 
from the rules would result in illegality being 


1. (1982) 2 M.L.J. 378. 
2. (1982) 2 M.L.J. 250. 
3. (1982) 1.M.L.J. 117. 
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committed while taking disciplinary proceed- 
ings. When the opinion of the Public Ser- 
vice Commission alone has to be taken under 
a Regulation it would not be open to the Gov- 
ernment to consult any other forum under any 
circumstances unless the rules enable such a 
consultation. Where a stand is taken that 
there is a convention to consult Heads of 
Department, it, by itself, means that the opi- 
nions rendered by such authorities are taken 
into account and if the opinion of an authority 
not contemplated under the Rules to be called 
for is also considered while passing final orders 
it would only result in the finding being influ- 
enced by such a consultation. Whatever be 
the convention adopted it cannot override the 
Rules framed under Article 309 of the Consti- 
tution. 


Industrial and Labour Law.—In Fernandes 
v. Stanes Motors Ltd.+, it is held that for 
the purpose of finding out as to in which classi- 
fication a person would fall it has to be seen 
what is the main or substantial work which a 
person is employed to do; if it is supervisory 
work, the person would be held to be employed 
to do supervisory work even though he may 
also be doing some technical, clerical or man- 
nual work. A person employed in a supervisory 
capacity drawing wages exceeding Rs. 500 per 
mensem at the relevant point of time would 
be hit by the exemption under section 2 (s) 
(iv) of the Industrial Disputes Act and hence 
he could not characterise himself as a ‘work- 
man’ within the meaning of section 2 (s) and 
agitate fci 1eliefs by way of an industrial dis- 
pute under the Act. Madras District Co- 
o Supply & Marketing Society Ltd. 
. Sankaranarayanan”, states that a dispute 
OAIE the employment or non-employ- 
ment of a workman as between a co-operative 
society and its workman must be regarded: as 
an industrial dispute within the meaning of 
section 2-A of the Industrial Disputes 'Act, 
whether the non-employment can be treated. as 
a discharge, dismissal, retrenchment or termi- 
nation of employment. Nevertheless where 
the dispute does not touch any right conferred 
or liability imposed peculiarly by the Indus- 
trial Disputes Act but arises out of a contro- 
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versy regarding a right or liability under the 
general law or common law, then the jurisdic- 
tion of the civil Court is not impliedly ousted 
but survives as an alternative forum. In such 
a case it is a matter for the election of the 
party concerned to choose his remedy either by 
way of a suit before a civil Court or by way 
of reference before the Labour Court or Indus- 
trial Tribunal under the Industrial Disputes 
‘Act. Where the cause of action is the dis- 
missal of the employee concerned, the employee 
has under the Jaw relating to master and ser- 
vant has a remedy to sue his employer n a civil 
Court, The dispute between the employer and 
employee must be regarded as one which does 
not atise out of a right conferred or lability 
imposed for the first time by the Industrial 
Disputes Act. The right bas existed ever since 
the law relating to master and servant became 
part of our common Jaw and the present suit 
filed by the dismissed employee against the 
Co-operative Society is maintainable and not 
parred by the Industrial Disputes Act. Kanya- 
Rumari Automobiles (P.) Ltd. v. Nata- 
rajan, Jays down that to grant relief under 
section 11-A, a finding is necessary that the 
discharge or dismissal was not justified. In 
the absence of such a finding the Labour Court 
has no power to grant any other relief con- 
templated under the section such as an award. 
of jesser punishment in lieu of discharge or 
dismissal as the circumstances of the case 
might require or any other relief. The Labour 
Court cannot therefore award compensation 
treating it as a case of retrenchment. Guru- 
murthy v. Simpson & Co.*, expresses the 
view that two main defects, namely, (1) 
absence of guidelines in the statute, and (2) 
absence of provision for scrutiny of an order 
passed by the Authority or by any higher 
Authority or Tribunal in appeal or in revision 
are present in section 25-M and the section is 
constitutionally invalid as violative of ‘Article 
19 (1) (f) and (g) of the ‘Constitution . 


Contracts and ancillary laws.—In Maheswari 
Metals and Metal Refinery v. T. N. Small 
Industries Corporation®, it is pointed out that 
when once a contract has been broken, it is 
dead, and there is nothing that can keep jt 
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alive thereafter. Where the concerned con- 
tract had been broken by the appellant on 21st 
June, 1967 and the breach had been accepted 
by the respondent and thereafter the respondent 
had not attempted to keep the contract alive 
for the benefit of both the parties, in so far as 
the claim for damages against the appellant is 
concerned the cause of action arose on the 
date of the breach, i.e., 21st June, 1967. The 
power of resale under section 54 (2) of the 
Sale of Goods Act, will arise only if the pro- 
perty in the goods had passed to the buyer 
subject to the lien of the unpaid seller but not 
otherwise. Chainraj Ramchand v. Narayana- 
swamy, reminds us that under section 19 
(2) of the Partnership Act unless thero was 
an express authority given to a partner by all 
the partners, that partner could not compromise 
a claim or withdraw a suit; to file a suit and 
conduct the same on behalf a ‘firm 
does not however, require any €x- 
press authority. Ramiah Thevar v. Bala- 
sundaram?, holds that the inchoate stamped 
instrument referred to in section 20 
of the Negotiable Instruments Act is the very 
negation of a negotiable instrument since all 
that it contains is the signature of the maker on 
a stamp paper. The mere implied prima facie 
authority conferred by the section on the per- 
son to whom such a paper is delivered to write 
out the instrument or to complete the instru- 
ment is not enough by itself to clothe the 
instrument with all the characteristics of a full- 
fledged negotiable instrument. The section 
does not say that by the very act of filling up 
ihe blanks the person to whom the paper is 
delivered acquires the right of a promisee 
under a promissory note. A person who 
makes himself the payee of an inchoate docu- 
ment by writing up or completing the negotia- 
ble instrument in a blank paper cannot be 

ded as a holder-in-due course of the 
document and he cannot render liable the 
maker or the person who is liable under the 
Negotiable Instruments Act within the mean- 
ing of the second part of section 20. Che- 
venthipaul Nadar v. Srinivasa Nadar*, states 
that where though the plaintiff had proceeded 
on the basis that he was in possession of the 
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suit properties and claimed the relief of injunc- 
tion, but the evidence had disproved such pos- 
session and the plaintiff had not sought reco- 
very of possession as a consequential relief for 
the main relief of declaration of title and in- 
junction, the suit could not be maintained 
under section 42 of the Specific Relief Act. 


Property law and Land and Tenancy legisla- 
tion.—In Mohamed Ali v. Abdul Salam 
Saheb, it is made clear that the conferment of 
a power of sale without intervention of ‘Court 
in a mortgage deed by itself will not deprive 
the mortgagor of his right to redemption. The 
mortgagor’s right to redeem will survive until 
there has been completion of the sale by the 
mortgagee by a mortgage deed. Only on such 
completion by execution and registration the 
mortgage could be said to have been extin- 
guished or discharged and so long as the mort- 
gage is not so extinguished the right of redemp- 
tion is always available to the mortgagor. 
Where subsequent to the dismissal of a suit for 
redemption on 22nd July, 1975, the sale deed 
was in fact executed and registered in pursu- 
ance of the auction sale held earlier on 13th 
February, 1969, inasmuch as at the time, when 
the appellate ‘Court considered the question 
of the right of redemption of the plaintiff the 
sale had been completed and the conveyance 
had been effected the mortgage itself had 
become extinguished leaving nothing to the 
plaintiff to redeem. Nor could the doctrine 
of lis pendens apply in the case of a mortgage 
executed prior to the suit wherein the right of 
private sale was conferred on the mortgagee. 
Saravanan v. Sri Vedaranyeswaraswami De- 
vasthanam?, decides that the right to pluck 
cocoanuts will amount to a leas of immovable 
property having regard to the definition of land 
in the General Clauses Act. Rajan v. Devi 
Cine Proprietor®, expresses the view, that where 
the tenant was fully aware that the lease period 
expired on a particular day, the question of 
giving a further notice to vacate under section 
106 of the Transfer of Property ‘Act does not 
arise; further in construing the notice given in 
such a case one cannot revel in technicalities 
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so as to defeat the very purpose and object 
of the notice which is given only for the con- 
venience of the parties and to put the parties 
on guard. 


Estates Land Act.—State of Tamil Nadu v. 
Pichat Ammal, points out that if at the time 
of assignment of lands in an estate they were 
not ryoti lands but forest lands, the Jandholder 
had no right to assign the lands; the fact that 
after some reclamation a portion of the lands 
had been subsequently brought under cultiva- 
tion cannot mean that on the date of assign- 
ment the Jands were cultivable; the relevant 
date for considering whether the lands were 
forest lands or ryoti Jands was the date of 
assignment, Though the order of assignment 
in the instant case was in 1945, for determin- 
ing the character of the land, the definition 
of forest land occurring in the Madras Estates 
Communal Forest and Private Lands (Prohi- 
bition of Alienation) ‘Act, 1947, is material; 
though the Act came into force on 27th June, 
1947, section 4 (1) (3) of the ‘Act invalidates 
any transaction in relation to forest land ex- 
ceeding 20 acres entered: into before that date. 


Tamil Nadu Estates (Abolition and Conver- 
sion into Ryotwari) Act.—Arulandu Udayar 
v. Palaniappa Ambalam?, holds that the deci- 
sion as to the nature of land in an estate 
notified and taken over by the Government 
under the Tamil Nadu Act XX VI of 1948, 
and the person entitled to patta under sec- 
tion 11 or a similar finding that it is ryoti 
Jand and not private Jand and that a claimant 
was entitled to a ryotwari patta in proceedings 
under section 15 are final and not liable to 
be questioned in a civil Court. Hence where 
there is a claim by a person other than the 
Jandholder for a ryotwari patta under sec- 
tion 11 and the claim is resisted by anothen 
who claims the right in himself, the decision 
given by the Settlement Officer is final and 
binding on the parties when the same dispute 
is to be decided in a civil Court. Likewise 
the order of the Settlement Officer relating 
to the grant of a miscellaneous patta under 
section 18 (4) of the Act in respect of build- 
ings is final as between the parties and not 
liable to be questioned. 
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Tamil Nadu Land Reforms (Fixation of 
Ceiling on Lands) Act,—Uthirapathi Servai 
v. Thirumalai Iyengar', expresses the view 
that when the statutory tenant could hold only 
five acres, the limit could not by his death be 
enlarged, there being no provision made by the 
Legislature to that effect. The tenant could 
not by his death enable his heirs to derive 
benefits beyond what had been contemplated 
under the Act. If proceedings had been 
initiated during his lifetime he would have 
lost the right to the excess extent. Hence 
the heirs would have to be treated as 
Statutory tenants only in respect of the extent 
of lands which the father was entitled to hold 
on the notified date under the Tamil Nadu Act 
LVIII of 1961. Beyond the ceiling limit 
whatever bc the manner in which they had 
enjoyed the lands, they would be bound 
to surrender the excess extent to the State. 
Under section 71 of the Ceilings Act, the 
provisions of Act XXV of 1955, Act XXIV 
of 1956 and Act XXXVI of 1958 and any 
other law relating to tenancy shall, except in so 
far as they are inconsistent with the provisions 
of Chapter VIII continue in force. Hence the 
determination of ceiling limit cannot be pre- 
vented by reliance on any rights claimable 
under those Acts. When there is a right to 
take over excess Jands, to that extent the right 
to claim the benefits under Act LVIII of 1961 
would not be available. Munuswami Muda- 
liar v. The Authorised Officer?, states that 
section 23 of the Tamil Nadu Land Reforms 
(Fixation of ‘Ceiling on Land) (Amendment) 
Act, 1970 is subject to section 20 of the Act 
under which, if, as a result of any transfer of 
land either by sale gift, exchange, surrender, 
agreement, settlement or otherwise effected on 
or after the notified date the extent of land 
held by the transferee exceeds the ceiling area, 
then the right, title or interest accrued in his 
favour by virtue of such transfer of land in 
excess of the ceiling area shall, as a penalty 
for contravention of the provisions of section 
7 of the Act be deemed to have been transfer- 
red to the Government with effect from the 
date of such transfer, on a declaration made 
by the authorised Officer within whose juris- 
diction such excess land or the major part 
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thereof is situated. This provision is intend- 
ed to strike against the avoidance of the pro- 
visions of the Act by subsequent transactions 
effected after the notified date. In such a 
case the transferee or settlee will lose the ex- 
cess land on the declaration made by the 
authorised Officer. Section 23 applies only 
for the purpose of fixing the ceiling for the 
first time. It avoids transactions entered into 
between the notified date and before the pub- 
lication of the notification, that is between 15th 
‘ebruary, 1970 and 2nd October, 1970. It is 

the intervening transactions that are sought to 
be avoided by section 23 of the Act. In State 
of Tamil Nadu vy. Padmavathi Ammal', the 
Supreme Court makes it clear that the Tamil 
Nadu Land Reforms (Fixation of Ceiling on 
Land) Act provides for determining the com- 
pensation payable to the original owner of the ` 
land for taking over his land.declared surplus 
according to the formula prescribed in Sche- 
dule III; to determine the market value of the 
land as if it was a case under the Land Acqui- 
sition ‘Act is impermissible and contrary to 
the statute. Ayyee Muthuswami Goundar v. 
Land Commissioner, Madras*, expresses the 
view that the suo motu powers of revision of 
the Board of Revenue under section 82 of the 
Act in respect of orders passed under section 
50 (5) is not intended to be exercised arbi- 
trarily without taking note of consequences 
which have followed pursuant to orders already 
passed under the Act. Where the amount 
payable for the surplus Jand acquired was 
determined at Rs. 6,916 and the amount was 
disbursed and the surplus lands had also beer 
assigned to third parties, the value for the lands 
so assigned having also been determined on 
the basis of the determination of the amount 
payable for the acquired lands it is not open 
after the lapse of four years to the Board of 
Revenue to exercise its powers under section 
82 in respect of the draft assessment roll, to 
hold that the amount payable for the Jands is 
nil and direct amendment of the final assess- 
ment roll. Any power vested with a public 
authority is not intended to be exercised un- 
reasonably and unfairly. ‘Caprice or arbitrari- 
(to be continued} 
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ness in the exercise of the power will not be 
tolerated by Courts when it is brought to their 
notice by citizens who are put to prejudice 
and loss by the exercise of such power, com- 
pelling interference in writ proceedings. Deva- 
raja Padayachi v. District Revenue O ffiicert, 
states that under the Tamil Nadu Land Re- 
forms (Disposal of Surplus Lands) Rules, 
1965 in such of those cases where the appel- 
late power had been exercised by the appellate 
authority he would be excluded from exercis- 
ing suo motu powers and in such of those 
cases where District Revenue Officers come 
acnoss any irregularity or inequitable orders 
passed it is for the concerned. Authorised 
Officer or the District Revenue Officer to im- 
mediately bring to the notice of the Land 
Commissioner or the Government which has 
the power to take suo motu action and pass 
Suitable orders thereon. 


Tamil Nadu Agricultural Lands Record 
of Tenancy Rights Act.—Krishnamoorthy 
Thondaman v. Ramanathan*, holds that the 
matters within the exclusive jurisdiction of 
the authorities constituted under the Act are 
limited by the provisions contained in section 
3 (2) because those were the particulars which 
are directed to be included in the approved 
record to be prepared under the Act. The 
determination of the question as to whether 
the lands were let out to the tenant so that he 
got protection of the provistons of the 
‘Act is not within the exclusive 
Furisdiction of the statutory authorities and 
the jurisdiction of the civil Court to determine 
such a matter has not been ousted. In case 
it is determined that he was a cultivating 
tenant, the civil ‘Court will lose its jurisdic- 
tion and the matter will have to be considered 
only by the statutory authorities. Sellappan 
v. District Revenue Officer’, lays down that 
the Revisional Atthority under section 7 can- 
not dismiss the petition without going into the 
points taken and it has to render its final deci- 
sion both on facts and Jaw. Under section 7 
it is open to the ‘Authority to pass order as 
‘he may think fit’. Tt is not an arbitrary 
power. The order must be considered an 
order both on facts and on law. 
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Tamil Nadu Cultivating Tenants Protection 
Act,—In Ponnuswamy v. District Revenue 
Officer’, it is pointed out that where the plain- 
tiff in his suit prays for a declaration that he 
is a cultivating tenant and for an injunction 
restraining the defendant from disturbing his 
possession, the suit is not maintainable. The 
primary relief being one of declaration as to 
his status as a cultivating tenant, the other 
relef being merely consequential the civil 
Court has no jurisdiction to decide the contro- 
versy with reference to which the primary 
relief is prayed for. Ramar Thevar v. 
Kannikaparameswari Devasthanam?, expresses 
the view that under section 3 of the Tamil 
Nadu Cultivating Tenants Protection ‘Act in 
default of payment of rent within the time 
fixed or the extended time if granted, the 
Revenue Court is statutorily bound to direct 
an order of eviction. A tenant who claims 
the protection guaranteed under the Act shall 
observe his duties vis a vis the landlord as pres- 
cribed under the Act. Where even after the 
initiation of the proceedings for eviction the 
tenant did not choose to tender the rent, no 
help can be lent by the High ‘Court to such 
an incorrigible and defiant tenant. Seshier 
v. Ayyachi Ambalam?, holds that in an appli- 
cation fer eviction of the tenant for failure to 
pay the fair rent fixed, the Authorised Officer 
cannot reduce the fair rent fixed and direct the 
tenant to pay proportionate rate of rent as per 
his finding of only 40% yield due to damage 
to the crops by rain and pests. The Autho- 
risad Officer has no jurisdiction to grant remis- 
sion of rent fixed in other proceedings. 
Baluchamy v. Thayammal*, decides that 
where at the time of admitting a revision 
petition against an order of eviction for non- 
payment of arrears of rent, the tenant was 
diractea to deposit the arrears and he com- 
plied with it, by reason merely of such com- 
pliance, the order of eviction could not be set 
aside. Ayyammal v. Venkataraman’, points 
out that there are at least two distinct and 
separate stages which the Authorised Officer 
must pass through in the determination of 
an eviction petition. ‘At the initial stage he 
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must give the tenant an opportunity to pay 
up the arrears by giving a reasonable time— 
The second stage will come only after the 
time fixed by the ‘Court for deposit expires 
without the tenant having made the deposit. 
Where the Authorised Officer had rolled the 
two-stage proceedings into one and had pre- 
determined the question of eviction irrespec- 
tive of deposit or no deposit by making the 
eviction order self-operative, it was not the 
proper way of administering section 3 (4) 
(b). The Authorised Officer has to comply 
with the statutory provisions to the letter. In 
Chinnamarkathian v. Ayyavoo', the Supreme 
Court makes it clear that if the ground of 
eviction is non-payment of rent, the Revenue 
Divisional Officer has power under section 3 
(4) (b) to allow the cultivating tenant to 
deposit the arrears and costs as directed. 
The power is discretionary. In exercising 
the power it is not incumbent on the Revenue 
Divisional Officer to grant time. The word 
“may” occurring in section 3 (4) (b) is not 
to be equated with “shall” so as to make it 
obligatory on him to grant time to the cultivat- 
ing tenant. When the Revenue Divisional 
Officer grants time to the tenant to deposit the 
arrears he cannot simultaneously pass a condi- 
tional order of eviction which is to take effect 
on a default to occur in futuro. An order of 
eviction can be passed only on the cultivating 
tenant failing to deposit the sum as directed. 
Srinivasaraghavan v., Muthukaruppa Muthi- 
riar?, lays down that in matters where special 
rights are given to parties under special enact- 
ments, a judicial body or any quasi-judicial 
authority should not be vver-indulgent or 
lightly interfere with the mghts of parties 
which deprive them of the valuable rights of 
limitation. The Revenue Court would not be 
justified in the absence of sufficient grounds 
to condone the delay in presenting a petition 
by the tenant under section 7 for restoration 
of possession. 


Tamil Nadu Cultivating Tenants (Payment 
of Fair Rent) Act—In Alamelu v. Subash 
Chandra Bose®, it is observed that under sec- 
tion 14 of the Act, a petition for fixation of 
fair rent must ba accompanied by a certified 
extiact of the tenancy record. If it is not so 
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accompanied the Court can only grant time 
for its production. If it is not produced in 
spite of the time given the Rent Court has to 
reject the applicatiom. A fresh .application 
will not be barred. It is not open-to the 
Rent Tribunal on appeal to receive the extract. 


Tamil Nadu Occupants of Kudiyiruppu ( Con- 
ferment of Ownership) Act.—In Kalayana- 
sundaram Udayar v. Pashaniayya Udayar’, it 
is laid down that a conjoint reading of sec- 
tions 4 and 23 of the Act indicates that if am 
agriculturist or agricultural labourer raises a 
dispute that he is in possession of a kudiyi- 
ruppu on the relevant date he has to approach 
the Authorised Officer concerned for a deci- 
sion on that point and cannot go before a civil 
Court. Hence where the plaintiff files a suit 
for an injunction asserting that he is an agri- 
culturist in possession of a kudiyiruppu and 
as such his possession should be profected by 
issue of an injunction, such a suit will be 
barred under section 23. Where however, 
one party proceeds on the basis that the Act 


_does not apply and sues for recovery of pos- 


session, but the other party contends that he is 
an agiiculturist in possession of the suit land 
as a kudiyiruppu and therefore cannot be 
evicted, the Court cannot dismiss the suit 
merely on the basis of the defence put for- 
ward unless the Court finds the defence to be 
prima jacie established. 


Hindu Law and related legitslation—In Pan- 
durangan x. Sarangapani?, it is held that 
under the. Hindu law in force in the territory 
of Pondicherry, the sons do not acquire_any 
interest in the father’s property by birth whe- 
ther the property be the  self-acquired pro- 
perty of the father or his ancestral property. 
The plea of survivorship embodied in section 6 
of the Hindu Succession Act is not available in 
such cases. The term ‘coparcenary property’ 
cannot be applied to the absolute property 
held by the deceased. H.H. Sri La Srt 
Ambalavana Pandara Sannathy v. State. of 
Tamil Nadu®, makes it clear that the choice 
of a successor is a religious function of the 
head of the Mutt and it can never be cons- 
trued as a purely administrative act. The 
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fact of a person being legally nominated as 
Junior having a peculiar relationship with the 
senior is “status” and the capacity to succeed 
is an incident of that status. Since the hasic 
purpose and feature of nomination is designed 
‘to perpetuate a line of acharyas to function as 
preceptor in a wholly spiritual brotherhood 
and associates in holiness, the installation 
ceremonies and the management of the proper- 
ties are only incidental and merely the effect 
of the choice which is the prerogative of the 
bead of the mutt. Section 105 (b) of the 
Madras Hindu Religious and ‘Charitable 
Endowments Act, 1959, affords protection to 
the mutts in respect of religious and civil 
functions which obviously include nominations 
and customary ceremonies or ordainment. 


Insolvency law.—In Mara Naicken v. Sara- 
dhambal}, it is pointed out that there is no 
law which compels a debtor to sell his assets 
to pay his debts excepting that relating to the 
execution of money decrees. Therefore 
where a debtor announces that it is his inten- 
‘tion to hold his property intact but to utilise 
the income therefrom to pay off his creditors, 
that cannot be regarded as delaying the credi- 
tors. In any case that cannot fall under sec- 
tion 6 of the Provincial Insolvency Act. Mere 
delay in the payment to the creditors is 
not per se an act of insolvency. Under sec- 
tion 6 (b) the sale of the debtors property 
must be with intent to delay the creditors and 
tbe act of sale is itself the method by which the 
debtor carries out his intention to delay the 
creditors. So where a debtor does not want 
‘to dispose of his properties, but wishes to 
Tetain them, earn income therefrom and then 
pay the creditors, the process may involve 
delay in the payment of creditors but that would 
not ee ae the case under section 6 (b) of the 
Act. bloke Pillai v. Pertaswamy Pilla#, 
states K e provisions of section 10 read with 
the proviso to section 24 (1) (a) steer a 
middle course as to enquiry into an 
insolvency petition. While the debtor cannot 
“have an order of adjudicatton for the mere 
asking, at the same time the Act does not con- 
“template that the 'Court should conduct a fall- 
fledged or all-out enquiry on the debtor’s peti- 
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tion before rendering its finding one way or 
the other, whether the petition should be 
allowed or rejected. If the Court exceeds 
the bounds of a limited prima facie enquiry it 
would be exceeding its jurisdiction and the 
order is liable to be set aside on that ground. 
Though section 24 (2) requires the debtor to 
be examined by the Court and it also con- 
fers a right on the creditors to question the 
debtor independent testimoney from them at 
that stage has got to be completely eschewed. 
In the exercise of its jurisdiction under the 
first proviso to section 75, it is not open to 
the High Court to re-examine the findings of 
fact of the Courts, below. Sakuntala Ammal 

v. Seetharama Reddiar', expresses the view 
that, where in a petition under sections 4 and 
5 to release certain items of properties from 
the custody of the official receiver on the 
ground that his step-mother had purchased 
the properties from the insolvent to which the 
insolvent and the recetver were made parties, 
but the insolvent remained ex parte and the 
receiver stated that the creditors had not 
taken any interest and thereafter three creditors 
applied to be impleaded as parties to the peti- 
tion but the application was dismissed by the 
trial Court and on appeal the order was con- 
firmed, there was no legal bar under section 28 
for allowing the creditors to be impleaded as 
parties. Official Receiver v. Krishnater*, deci- 
des that in spite of the order of annulment the 
official receiver is bound to carry on the admi- 
nistration of the estate for the period for which 
the estate vested with the official receiver to its 
logical end. He will have to realise the 
amount due to the estate during the period 
and account for the same to the persons con- 
cerned. Where the rent in Court deposit 
relates to the period during which the property 
vested with the official receiver, he has the 
right to receive the rent lying in deposit with 
the Court. 


Law of Evidence.—In Manicka Mudaliar ~v. 
Shanmugasundara Mudaliar*, it is held that 
when documents are inducted in a suit by way 
of proof the same have to be proved with 
reference to the Evidence Act so that the 
contents cf the documents may be taken as 
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evidence. Mere marking of the documents by 
consent does not oblige the ‘Court to look into 
the contents. The Evidence Act contem- 
plates only certain documents that can be 
taken judicial note of and when they are 
enumerated, apart from those documents no 
others can be taken judicial note of by a 
Court. Sella Pillai v. Balaraman', decides 
that where in the face of an actual threat of 
eviction or imminent danger thereof by the 
Government under the Madras Land 
Encroachment Act, the tenant denied the title 
of the landlord, it will constitute an exception 
to section 116 of the Evidence Act. In S. P. 
Gupta v. Union of India, the Supreme Court 
makes it clear that the doctrine of ‘candour’ 
or ‘confidentiality’ propounded by the U. S. 

Supreme ‘Court does not apply in India nor 
has the rule of protection against self-incrimi- 

nation as prevalent in the U.K. or U.S.A. been 
accepted in India. Public interest lies at the 
foundation of the claim for protection against 
disclosure enacted in section 123 of the Evi- 
dence Act. The meaning and content of sec- 
tion 123 cannot remain static. It must be in- 
terpreted keeping in view our new democratic 
society wedded to the basic values enshrined in 
the Constitution. The final decision in regard 
to the validity of an objection against disclosure 
raised under section 123 will always be with 
the Court under section 162, Criminal Proce- 
dure Code. The emphasis now is more on 
the right of the citizen to know than on his 
need to know the contents of official docu- 
ments because ours is an open society, which 
has a Government of the people which has to 
be run according to the Constitution and the 
law. The expression “affairs of the State” 
in section 123 should therefore receive a very 
narrow meaning. ‘Any claim to interpret it 
with a wider connotation may expose sec- 
tion 123 to the risk of unconstitutionality. 
Even when a claim for immunity against dis- 
closure of a document is made under sec- 
tion 123, the ‘Court may, in an appropriate 
case inspect the document in order to satisfy 
itself whether its disclosure would, in the parti- 
cular case before it, be injurious to public 
interest and the claim for immunity must 
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therefore be upheld. What is impermissible 
under section 123 is giving evidence from un- 
published records relating to affairs of State. 


Limitation Act.—In Balakrishnan v. Ayya- 
sami‘, it is pointed out that the Schedule to 
the Limitation Act considered in itself is no 
respecter of persons. The time-limits apply 
to one and all. Section 5 however provides 
for exceptions being made by the Court in 
individual cases where appeals are filed beyond. 
the period prescribed by the schedule on the 
Court being satisfied that the party seeking 
its indulgence had sufficient cause for not pre- 
ffenring the appeal or application within the 
time limited. The prdvision does not lay any 
standard test nor even provide that the reason 
adduced by the party for the delay must be 
capable of being accepted by the Court as a 
sufficient cause by the application of any objec- 
tive standard. The section clearly contem- 
plates that the Court should place itself in. the 
position of the person concerned and find out if 
the delay can be said to have resulted from 
the cause which he has adduced and whether 
that cause can in the peculiar circumstances 
of the case be regarded as sufficient. The 
test of sufficient cause is a purely indivi- 
dualistic test and > not an objective test. 
Hence no two cases can be treated alike 
The requests for condonation in most sases 
are based on personal equation such as 
illness of the party, death in the family 
and the like. This does not mean that suffi- 
cient cause can be considered to exist only in 
such kind of cases. Nor can the operation 
of the section be restricted only to those cases 
where the party is prevented by forces beyond 
his control from filing the appeal or applica- 
tion in time. The statute of limitations has 
left the concept of sufficient cause delight- 
fully undefined, thereby leaving to the Court 
a well-intended latitude of mind and discre- 
tion to decide in individual cases whether cir- 
cumstances exist establishing sufficient cause. 
In one sense the categories ‘of sufficient cause 
are never closed; but in another sense there 
are no categories of sufficient cause. The very 
pendency of the proceedings under Order 41, 
rule 21 of the Civil Procedure ‘Code, was held 
in the instant case to furnish sufficient cause- 
for the delay in filing the second appeal.. 
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Chengalvarayan v. Muthialpet High School’, 
decides that section 5 is inapplicable to an 
appeal where the proceedings are not before a 
Court. Where there was no provision in the 
service agreement for applicability of section 5 
to appeals against orders of school manage- 
ment delay in filing an appeal to the Appel- 
late Authority beyond the period prescribed 
in the service agreement cannot attract sec- 
tion 5. Rathinaswamy -v. KomalavallP, 
expresses the view that section 5 is not appli- 
cable to specified Courts and Tribunals alone. 
If the intention of Parliament was to restrict 
it to civil Courts alone it would have defined 
the term ‘Court’. For the. purpose of sec- 
tions 3, 5 and 29 (2) the ‘Appellate ‘Autho- 
rity under Act XVIII of 1960, is a Court and 
section 5 is applicable to an appeal preferred. 
before such Authority under section 23 (1) 
(b) of the Rent Control ‘Act. Section 5 can- 
not however be invoked as regards a revision 
petition under section 25 of the Rent Control 
Act because the application of section 5 is 
impliedly excluded by prescribing a special 
period of extension of time for limitation. 
Ganesan v. Pandurangan®, holds that the con- 
cept of explaining each day’s delay under sec- 
tion 5 of the Limitation Act is entirely diffe- 
rent and alien in the context of the Motor 
Vehicles ‘Act. In a petition to excuse delay 
in filing a claim petition under section 110-A 
(3) of the Motor Vehicles Act together with 
the proviso to the section the Tribunal has to 
exercise judicial discretion. Where the reason 
for delay was mental shock to the claimant 
on account of the death of the only son, it is 
not length of time that matters ; it is the mental 
feeling of the aggrieved party that has to be 
actually entertained in the mind of the judi- 
cial forum which no doubt has to be guided 
only by legal principles. Rajarathnam v. 
Rajammals, states that the time taken by the 
revision-petitioner to obtain certified copies of 
the Appellate ‘Authority’s order must be 
excluded in calculating the period of limita- 
tion under section 25 (1) of the Rent Con- 
trol Act. In view of the express provision 
in section 23 (1) (b) of the latter Act as well 
as the prcvisions in the Rules for applying for 
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and obtaining certified copies of the order, one 
cannot read into the scheme of the ‘Act any 
intention to exclude the provision of section 12 
(3) of the Limitation “Act from being opera- 
tive for the purpose of limitation under sec- 
tion 25 of the Act. Indian Bank v. Kothanda- 
panit, explains that the proper way to apply 
section 15 (1) of the Limitation Act is to 
compute the period of limitation with the time 
running till the date on which the injunction 
is issued, for that marks the date on which 
the running of time will stop. The time will 
stop running and remain suspended till the day 
on which the order of injunction is with- 
drawn. It is on the day after that, that the 
time will again begin to run its course. In 
practical terms the time during which the in- 
junction is in force is a slice of time which 
has got to be completely cut out, removed 
out of reckoning, and excluded in the com- 
putation of the period of twelve years limita- 
tion for the filing of the execution petition. 
The statute does not impose any requirement 
that on the date on which the limitation would 
have normally expired, but for the imposition 
of an injunction, an injunction should actually 
subsist in order that section 15 (1) might apply. 
Sudarsan Chit Funds yv. Jagadambal*?, paints 
out that under Article 36 in the case of a pro- 
missory note or bond payable by instalments 
the suit can be filed beyond three years for 
the remaining instalments which are within 
the period of three years and no suit can be 
filed for the recovery of the whole of the in- 
Stalments within three years when a default is 
committed in the payment of any one instal- 
ment. But under Article 37 it is not so. The 
suit has to be filed for the recovery of the whole 
of the future instalments as soon as default is 
committed in the payment of any one instal- 
ment. Maheswari Metals and Metal Refinery 
v. T. N. Small Industries Corporation®, 
states that under ‘Article 55, a suit for com- 
pensation for breach of any contract, express 
or implied, has to be imstituted within three 
years from the date of breach or where there 
are successive breaches, when the breach in 
respect of which the suit is instituted occurs or 
where the breach is continuing when it ceases.. 
When once a cause of action for a suit had 
arisen on breach of contract, the running of 
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time could not be arrested nor could such a 
cause of action be kept in a state of’ suspen- 
sion as it were till such time as the damages 
were ascertained after a leisurely re-sale of the 
goods at the convenience of one of the parties. 
Pugal v. Asoka’, decides that where there has 
been no proper service of summons on the 
defendant the period of limitation for setting 
aside an ex parte decree passed against him 
will commence only from the date when he 
had knowledge of the decree. Perumal v. 
Ramachandra Padayach®, holds that Article 
134 only applied to an application for delivery 
of the property. It does not apply where 
that application had already been ordered and 
something had to be done with that order and 
pursuant to that order. ‘Article 136 will apply 
because that Article applied not only to a 
decree but also to an order of a Court which 
twas executable as an order. An order for 
delivery passed by an executing Court in 
favour of a ‘Court-auction-purchaser is exe- 
cutable as an order within the time prescribed 
by ‘Article 136. Amirthammal v. Mani Iyer", 
Jays down that the period of limitation under 
Article 136 will begin to run only when the 
decree becomes enforceable. Where a decree 
is a preliminary decree and not executable 
straightway the application for passing a final 
decres is not : aroha naar sae 
for filing an application for passing a fn 

decree. Thavasimuthu Nadar v. Ramasami 
Pillai*, states that under Article 136, when 
default in making payment takes place the 
execution petition should be filed within 12 
years from that date. To construe the Arti- 
cle to mean that the execution petition should 
be filed within twelve years from the date 
when the first default took place or when the 
earliest default occurred is not warranted. 
-On the occasion of each default, the right to 
execute the decree and claim recovery of pos- 
session is ‘conferred under the decree. The 
fact that on earlier occasions when there were 
similar defaults no execution petition was filed 
for recovery of possession will not take away 
the right of the plaintiff to ask for recovery 
of possession with reference to subsequent 
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defaults. Muthuswami Udayar v. Samina- 
tha Udayar’, decides with reference to the ques~ 
tion whether in computing limitation for an 
application for execution of a decree the date 
found at the top of the certified copy in its 
preamble portion or the date on which the 
Court officer signed the decree should be con- 
sidered, that it is only the former date, that 
ought to be taken into consideration and not 
the date when the decree was signed by the 
officer Janakirama Iyer y. MeenakshiammaP, 
points out that under Article 137, the, starting 
point is the date when the right to apply 
accrues. Where the right to apply for mesne 
profits accrued to the plaintiff even qn the 
date when the properties covered in the suit 
were taken possession of by him and he had 
failed to move within three years claiming 
mesne profits an application filed beyond three 
years will be barred by limitation of the Court. 


Civil Procedure Code.—In. Muniandi Kone v. 
Arubnigu Mangalanathaswami Temple’, it is 
pointed out that suits relating to rites and 
rituals in a temple are not of a civil nature; 


however the right to worship is a civil right 


which can be agitated in a civil ‘Court. 
Where the exercise of a customary right to 
take a deity in procession on a particular occa- 
sion during an annual festival was conditioned 
on a payment and the payment cannot be 
divorced from the right, then if the payment 
is not made the temple authorities would be 
justified in not permitting the deity to be 
cartied out, but this does not mean that the 
temple authorities can refuse to receive the 
amount and prevent the plaintiff's community 
from exercising the right. Since the plain- 
tiffs had established a customary right ta 
worship the concerned deity by taking it from 
the main temple to another temple on the tenth 
day of a particular festival the matter pertains 
to a civil right and the jurisdiction of ths 
Court to grant a declaration- of the plaintiffs’ 


Tight is not excluded. Krishnan v. Krishna- 


murthy*, expresses the view that the civil 
Court has jurisdiction to stay the trial of a 
suit pending before it invoking its inherent 
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powers under the ‘Civil Procedure Code, dur- 
ing the pendency af a proceeding by the 
tenants before the Record Officer under the 
Tamil Nadu ‘Agricultural Tenants Record 
of Tenancy Rights Act, 1960, but the exercise 
of the power would depend on the facts and 
circumstances of each case and on -this find- 
ing whether the ends of justice called for such 
a stay or in order to prevent the abuse of the 
process of the Court the stay should be grant- 
ed. Hagarimal Panaji v. Trilokchand Dee- 
pajt', holds that where a suit for recovery of 
Rs. 500 filed in the Court of Small ‘Causes 
alleged to be taken by the defendant but not 
returned mentioning also the execution of a 
promissorv note by him for the amount which, 
however, was insufficiently stamped, was dis- 
missed on that ground but on appeal the New 
Trial Bench of the Presidency Court of Smalt 
‘Causes, holding that though the promissory 
note was insufficiently stamped the suit had 
been laid on the original cause of action, remit- 
ted it to the Trial Court for trial on merits, 
and on such remittal the suit was decreed, 
but, when again taken on appeal to the New 
Trial Bench the latter, while affirming that 
the defendant had not repaid the advance, held 
that the suit was not maintainable in view 
of the insufficiently stamped promissory note; 
that this Jast decision was in excess of its 
jurisdiction. There was a decision inter 
partes in the same suit on the same issue 
as to the maintainability of the suit which had 
also become final between the parties and the 
right or wrong of the decision could not be 
reagitated by the defendant either in the same 
or in any other forum, so much so the later 
Bench had no jurisdiction to sit in judgment 
over the earlier Bench much less to proceed 
to a different conclusion. The principle 
involved is more fundamental than the princi- 
ple of res judicata; for at the stage when the 
defendant raised up the question of main- 
tainability of the. suit before the High Court in 
revision it had become a non-issue between 
the parties and not merely one on which there 
was already a concluded adjudication. Sam- 
bandam v. Sirkali Co-operative Urban Bank 
Ltd”, holds that the ‘Arbitrator of Co-opera- 
tive Societies can invoke section 34 of the 
Civil Procedure ‘Code, for awarding interest. 
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If the interest awarded is in excess the aggriev- 
ed party may agitate it before the appro- 
priate forum but not at the execution stage 
Without trying to set aside the same through. 
appropriate proceedings. Perumal v. Rama-. 
chandra Padayachi, states that a decree- 
holder-purchaser is no better than a third party 
auction-purchaser and Explanation 2 (s) to 
section 47 of the Code taken along with sec- 
tion 47 (1) shows that an auction- r 
whether he was a decree-holder or not, is in- 
extricably forced to agitate his rights and pur- 
sue his remedies only in execution proceed- 
ings. Mohammed A Sahib v. Naina 
Mohanmmed Maracair®, points out that ini re- 
gard to proceedings under section 47, the words 
‘Court executing the decree’ occurring in that 
section do not mean only a Court which is 
seized of an application for execution of a 
decree at the instance of a decree-holder. A 
question relating to the execution, discharge 
or satisfaction of a decree may be raised by 
the decree-holder or by the judgment-debtor in 
the execution department and the pendency 
of an application by a decree-holder is not a 
condition precedent for exercise of the Court’s 
power under section 47. Hence an applica- 
tion in the lower Court by a judgment-debtor 
under section 47 of the Civil Procedure Code, 
for the wiping-out of the decree as per 
Tamil Nadu Debt Relief Act (XIII of 1980) 
is competent and will have to be disposed of 
on merits. Panduranga Chettiar v. Esuma- 
lai’, expresses the view that section 50 of the 
Code clearly states that in a case where the 
judgment-debtor dies before the decree has 
been fully satisfied, the holder of the decree- 
is entitled to apply to the Court which passed 
the decre to execute the same against the 
legal .representativés of the deceased. ‘An 
application to implead the legal representatives 
is quite competent. Pushpanathan v. Sree 
Devt Financiers*, makes it clear that unden 
section 51 proviso clause (b) of the ‘Code, 
the Court must be satisfied for reasons to be 
recorded in writing, that the judgment-debtor 
had not only the means to pay the amount of 
the decree. or a substantial part thereof but it 
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must also be able to record a finding to the 
effect that possessing such means the judgment- 
debtor yet refuses or neglects or refused or 
meglected to pay the same. Satyamurthy v. 
Sri Vasan Finance Corporation’, states that an 
admission of a claim to a share in immovable 
property is not enough to hold the judgment- 
debtor, liable to arrest under section 51 and 
Order 21, rules 37 and 38 read with rule 40 
of the ‘Code. ‘Section 51 provides that the 
‘Court’s satisfaction must be entered for good 
reasons to be recorded in writing in the order. 
Doom Doma Tea Co. Ltd. v. Union of 
India, elucidates that where a claim is made 
by two plaintiffs and the claim is not severable, 
the failure on the part of one plaintiff to give 
a notice under section 80 of the ‘Code would 
entail the rejection of. the plaint as a whole 
and the plaint cannot be entertained in part 
with reference to the plaintiff who had given 
the notice under section 80 and rejected in 
part with reference to the other plaintiff who 
had not issued the notice under section 80. 
The duty of the Court in such cases would be 
to pass an order rejecting the plaint 
under Order 7, rule 13, enabling the plaintiffs 
to present a fresh plaint on the same cause 
of action. Melur Panchayat Union v. 
‘Sundararajan®, holds that the provisions of 
section 92 (1) (A) of the Code do not con- 
template the change of the original character 
of the original trust into a different one; all 
that the sub-section contemplates is granting 
such further or other relief as the nature of the 
case may require and these words do not 
mean and include a change or alteration of 
the very object with which the trust has been 
created by its author. Rama Reddiar v. Raja 
(Reddiart. decides that the High Court can in- 
terfere in its revisional jurisdiction against am 
order erroneously denying relief by failing to 
exercise jurisdiction under section 16 of the 
Tamil Nadu Debt Relief Act, 1979. Ven- 
katarama Gounder v. Rangathai’, expresses 
the view that where two properties had been 
directed to be sold and there was no indica- 
tion to show that the lower ‘Court had applied 
its mind to the aspect whether the sale of one 
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of the two items of properties alone could 
satisfy the claim of the petitioner, the orden 
becomes revisable under section 115 in view 
of section 2 of the Partition Act contemplat- 
ing application of the mind of the Court to 
which an application is made for sale of the 
properties. Pugal v. Asoka’, states that 
where the application by the petitioner under 
section 151 of the Code was in effect and sub- 
stance one to set aside an ex parte prelimi- 
nary decree and against the dismissal of that 
petition an appeal will lie to the High Court 
and not a revision, the petition filed by the 
petitioner will have to be converted into a 
civil miscellaneous appeal by exercising the 
inherent powers of the High Court. As to 
the effect of service of summons not in accord- 
ance with Order 5, rule 2, a statutory provi- 
sion can be construed as a mandatory provi- 
sion only when a penalty or disability is pro- 
vided for non-compliance of it. No penalty 
or disability is attached for non-compliance of 
Order 5, rule 2. The provision is only direc- 
tory and would not make the subsequent pro- 
ceeding a nullity. It results only in an irre- 
gularity which is curable. Kuttayyan Chet- 
tiar v. Surendranathachary*, points out that 
Order 7, rule 10 states that the plaint shall, 
at any stage of the suit be returned for pre- 
sentation to the proper Court. The question 
is whether the power of the Court to return 
the plaint for want of territorial jurisdiction 
can be extended to cases where there is a bar 
to the institution of suits. Though plaints 
which cannot be entertained on account of 
stich a bar cannot be brought directly under 
Order 7, rule 10 yet, under the inherent 
powers to meet the ends of justice, the Court 
has jurisdiction under section 151 to return 
the plaint which cannot under the law be en- 
tertained by the Court. Zaibunnissa Bivi v. 
Madras State Wakf Board*, declares that ser- 
vice of summons by affixture at the place of 
residence is one of the recognised modes of 
service of summons on a defendant. If the 
Court records show that there has been ser- 
vice of summons on the petitioner by affixture 
at his residence it must be presumed that all 
the requirements necessary for service by affix- 
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ture existed and there was compliance of all 
the statutory requirements for effecting such 
service on the petitioner, and thereafter it is 
for the petitioner to rebut the presumption. 
Srànathi Ammal v. Chellammal, makes it 
clear that'Order 7, rule 11 of the Code pro- 
viding for rejection of a plaint will not apply 
where the bar which affects the suit, namely, 
under section 3 of Tamil Nadu Act XV of 
1976 is not the kind of bar which is spoken 
of under section 9 of the Code and which is 
referred to under Order 7, rule 11 (d) of the 
Code.* Palayan v. Chandra Mohan?, lays 
down that inasmuch as the Small ‘Causes Court 
has no pecuniary jurisdiction under section 15 
of the Provincial Small Causes Court Act and 
the Notification under the Act to consider a 
claim of over Rs. 500, there cannot be a 
counter-claim under Order 8, rule 6-A of the 
Civil Procedure Code for any amount in ex- 
cess of the pecuniary jurisdiction of that Court. 
Victory Laminations vy. Plastolite Industries*, 
states that it is clear that under Order 8-A, a 
defendant in the suit can get the leave of the 
Court to issue a notice to a third person and 
notwithstanding shght delay in the case the 
right of the petitioner to invoke the procedure 
laid down under Order 8-A can be safeguarded 
provided £ prima facie case is made out for 
the issue of such notice. Rajagopal v. San- 
karan*, points out that rule 2 of Order 8-A 
enables the third party to raise all grounds in 
the action as would be available to him as 
against the party defendant who seeks to bring 
him on record. If the party-defendant sued 
the third party in a separate action, such third 
party would be entitled to raise the question 
of jurisdiction of the Court in defence; such a 
defence would also be open to a third party 
in the application to implead him as a party. 
If the third party wants to dispute the juris- 
diction of the lower Court on any other ground 
after his appearance it is open to him to do so. 


MARCH 


* Views expressed in this case as to the 
effect of section 3 of the Tamil Nadu Act, 
XV of 1976, that the suit shall be stayed and 
not dismissed have been disapproved in Kut- 


tayyan Chettiar v. Surendranathachary, 
(1982) 2 M.L.J. 443. 

1. (1982) 1 M.L.J. 315. 

2. (1982) 1 M.L.J. 160. 

3. (1982) 1 M.L.J. 105. 

4, (1982) 2 M.L.J. 296. 


ML—4 


OF LAW 


17 


Guna Kumar v. Ramamurthy Metal Decorat- 
ing Industries’, holds that the expression 
indemnity’ in Order 8-A is not to be under- 
stond as confined to an indemnity arising out 
of a contract contemplated by section 124 of 
the Contract Act. It may arise from a con- 
tract express or implied but liability to indem- 
nity need not arise from contract. A right to 
indemnity exists where there is an obligation 
either in law or in equity upon one party to 
indemnify the other. Vyapuri Mudaliar v. 
Valliammal*, points out that there is no ex- 
press provision either in Order 21 or elsewhere 
in the Code which expressly provides for the , 
filing or for the continuation of execution pro- 
ceedings by the legal representatives of a 
deceased decree-holder. They can however 
do so on the general principle that they, in 
law, represent the estate of the deceased decree 
holder. The term estate cannot be equated 
to a persona; at the same time the estate of 
the deceased person cannot be regarded as a 
mere abstraction. The definition of legal re- 
presentative under the Code is such that it is 
the ‘estate’ of the deceased which would be the 
legal representative. All the heirs of a 
deceased need not be brought on record in 
order thai his estate may properly be repre- 
sented in further proceedings. It is enough if 
one or some of the legal representatives, who 
may reasonably be regarded as sufficiently 
representing the estate are brought on record. 
The fact that one of the three legal repre- 
sentatives of the decree-holder in the case had 
mada peace with the judgment-debtor and 
retired from the proceedings does not render 
the representative capacity of the remaining 
two legal representatives any the less compre- 
hensive so as to represent and bind the estate. 
Venkatavaradan v. Lakshmi Ammak,_ states 
that under Order 21, rule 15, where there is a 
joint decree in favour of joint plaintiffs and 
one of them seeks to execute it and the others 
are not made parties to the execution pro- 
ceedings the ‘Court has jurisdiction to pass 
appropriate orders to protect their interests as 
well. If the Court is under that rule em- 
powered to have concern for absent decree- 
holders equity must certainly operate a fortiori 
in favour of such joint decree-holders when 
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they actually figure as parties, ‘Protection’ 
within the -contemplation of the rule may be 
given to.the rest of the joint decree-holders in 
various ways. For instance the execution 
petitioner may be prevented from drawing out 
the moneys in deposit in excess of his share 
Jeaving the balance to be paid out to the other 
depree-hniders;; or ha may be permitted to 
realise the fruits of his execution subject only 
to the right of contribution of others. The 
execution chapter in the Civil Procedure Code 
not being exhaustive the Court can draw upon 
its inherent power to render relief in cases not 
Strictly covered by the express provisions of 
the Code and more particularly that even 
. where set-off is not strictly available under 
Order 21, rule 15 the Court may grant eguit- 
able set-off in respect of cross-decrees. Subra- 
manian v. Vellaiya Chetty}, holds that 
Order 21, rule 21 enables the Court while dis- 
‘missing an execution petition to order the con- 
tinuance of attachment. The attachment can- 
not however be continued indefinitely. Rak- 
kayi Ammal v. Murugatyyan Pilla, makes 1t 
clear that Order 21, rule 72-A inserted in the 
Code in 1976 is designed for purposes of ‘Court- 
auction by a mortgagee of the property. He 
will have to obtain leave for purchase. The 
Court will fix the reserve price, while granting 
the leave not less than the amount then due 
for principal, interest and costs in respect of 
the mortgage and when the property is sold 
in different lots the Court will fix the reserve 
price as to fit the amount of decree. Palani- 
appa Gounder v. Nallamuthu Gounder, 
points out that after tbe introduction in 1972 
of Order 21, rule 66 (d) (i) in the Civil 
Procedure Code, by the Tamil Nadu Amend- 
ment and the amendment of rule 196 of the 
Civil Rules of Practice thereafter, it is not 
open to the Court to reduce the upset price 
already fixed without notice to the judgment- 
debtor. If the judgment-debtor shows that 
the property sold had not fetched a proper 
price he can apply to set aside the sala and 
succeed if he can establish substantial injury 
arising out of the inadequacy of the price as 
a result of the material irregularity owing to 
the reduction of the upset price without 
notice to him. The omission to issue a 
notice to the judgment-debtor in the applica- 
tion for the reduction of the upset price relates 
to one of the steps taken in the matter of 
publishing and conducting the sale and has 
therefore to be placed on a par with an irregu- 


1. (1982) 2 M.L.J. 67. 
2. (1982) 1 M.L.J. 255. 
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larity in the publication itself. An irregularity 
of this type would be clearly one which would 
fall within the scope of Order 21, rule 90. 
Chinna Vaira Thevar v. Vaira Thevar’, lays 
down that the failure or inability of the plain- 
tiff to secure necessary evidence to support 
bis case will not be a ground contemplated by 
Order 23, rule 1 (3) (b). The expression 
‘sufficient cause’ will not take in the dismissal 
of a suit on the ground that the plaintiff had 
not established his case. The mere fact that 
the plaintiff was not able to secure the neces- 
sary evidence at the trial stage to prove his 
case is no ground for invoking Order 23, 
rule 1 (3). Natarajan v.  Gnanambal 
Ammal, states that where the decree is a 
nullity the executing Court cannot go behind 
the decree. Where the proceedings had 
Started much earlier to the amendment of 
Order 23, rule 3, the amendment will not 
apply to such proceedings. 


Criminal Law and Procedure —In Muniappan 
v. State of Tamil Nadu, the Supreme Court 
elucidates that the obligation to hear the ac- 
cused on the question of sentence which is 
imposed by section 235 (2), ‘Criminal Proce- 
dure Code, is not discharged by putting a 
formal question to the accused as to what he 
has to say on the question of sentence. The 
Judge must make a genuine effort to elicit 
from the accused all the information which 
will eventually bear on the question of sent- 
ence. Itis the bounden duty of the Judge to 
cast aside the formalities of the Court-scene 
and approach the question of sentence from a 
broad sociological point of view. The occa- 
sion to apply the provisions of section 235 
(2) arises only after the conviction is record- 
ed. Questions which the Judge can put to 
the accused under the sections and the ans- 
wers which the accused makes to those ques- 
tions are beyond the narrow constraints of the 
Evidence Act. The Court, while on the ques- 
tion of sentence is in an altogether different 
domain in which facts and factors which operate 
are of an entirely different order than those 
which come into play on the question of 
conviction. All murders are terrific and if the 
fact of the murder being terrific is an adequate 
reason for imposing the death sentence, then 
evcry murder will have to be visited with that 
sentence. In that event, death sentence will 
become the rule, not an exception and sec- 
tion 354 (3) will become a dead letter. 


1. (1982) 2M.L.J. 400. 


2. (1982) 2 M.L.J. 327. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Appellate Jurisdiction. ) 


PRESENT:—K. B. N. Singh, CJ. and P. Venu- 
gopal, J. 


A. Durairaj ; | Appellane* 


a 


Union of India, represented by Ministry 
of Railways, New Delhi and others 


Respondents, 


Constitution of India (1950), Article 226— 
Four branches of Railway Signalling and Tele- 
communication department — Merger of em- 
ployees into a single cadre at a particular stage 
of their service as class II] — Common exa- 
mination held for promotion to class II — 
Scheme if unfair to particular group — Writ 
proceedings—Summary in -nature—Court can- 
not decide disputed facts. 


Where employees from the four different 
branches of the Signals and . Telecommunica- 
tion Department of the Southern Railway in 
a particular stage of service merged as a single 
entity with a common seniority roster forming 
class III employees had to take a common 
examination for being promoted to class II 
and the scheme of such examination was chal- 
lenged as invalid and discriminatory in writ 
proceedings, A 


Held: A cadre having been formed in 
class III drawn out of the four branches diffe- 
rent tests cannot be prescribed for determining 
the respective promotion opportunities. The 
test for promotion to class II can be only one 
common to all the branches. Whether the 
scheme of the examination operates to the dis- 





*W.A. No. 778 of 1980. 
14th October, 1982. 


. cise of writ jurisdiction. 


advantage of a particular class of candidates 
being a disputed fact whose adjudication can 
only be after taking evidence, and consider- 
ing the nature of the syllabus and other fac- 
tors, the Court cannot interfere in the exer- ° 
|Paras. 7 and 8.] 


The Hign Court, sitting in appeal, cannot go 
into disputed questions which have to be decid- 
ed on proper evidence, and not on the basis 
of allegations and counter-allegations. Pro-. 
ceedings under Article 226 of the Constitution 
are of a Summary nature and not suitable for 
adjudication of disputed facts. [ Para, 8.] 


Case referred to:— 


State of Mysore v. P, Narasing Rao, (1968) 
1S.C.J. 863: (1968) 1 S.C.R. 407: ALR. 
1968 S.C. 349. 


Appeal under clause 15 of the Letters Patent 
against the Order of Mr. Justice Mohan, 
dated 18th December, 1980, and made in the 
exercise of the Special Original Jurisdiction 
of the High Court in Writ Petition No. 6910 
of 1980 presented under Article 226 of the 
Constitution of India to issue a writ of certio- 
rarified mandamus calling for the records per- 
taining to order bearing No. P (G) (532)| 
IX|Vol. V, dated 21st November, 1980, of the 
Chief Personnel Officer, Southern Railway, 
Head Quarters, Madras-3, and quashing the 
said order, in so far as the petitioner is con- 
cerned, and directing him to initiate fresh 
selection of candidates from the Signal and 
Telkecommunication Department of the 
Southern Railway, for promotion to Class II 
Posts, after eliminating the discriminatory 
aspects of the regulations governing such 
selection. 


M. Raghavan, for Appellant. 


G. Ramaswamy for G. Venkateswara Rao, for 
Respondents. 
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The Order of the Court was made by 


Venugopal, J—The writ petitioner is the 
appellant before this Court. He is a Class III 
Employee in the workshop branch of the 
signals and Telecommunication department in 
the Southern Railway. There are 4 branches 
in the department and they are:— (1) Signals 


branch; (2) Telecommunication branch; 
(3) Workshop branch; and (4) Drawing 
branch. 


The seniority of the employee in each branch 
is reckoned within that branch till they reach 
a pay scale of Rs. 700-900 and Rs. 840-1,040, 


and thereafter they are merged as a single en-. 


tity within a common seniority roster, and they 
constitute Class III employees, in the Signals 
and Telecommunication department. The next 
avenue of promotion for them is Class II. 
Promotion to Class II posts are made 
on the result of a written examina- 
tion followed by a viva voce test of candi- 
dates who qualify in the written examina- 
tion. The written test consists of three papers. 
Part I of Paper I and Part I of Paper II are 
common and compulsory to all the four bran- 
ches viz., Signals, Telecommunication, Work- 
shop and Drawing. Contending that the com- 
pulsory questions under Part I in both 
Papers I and II are all signal-oriented and the 
workshop candidates without previous training 
in Signals and Telecommunication department, 
are unable to answer these compulsory ques- 
tions which have a practical bias, the appel- 
lant filed a writ petition to issue a writ of 
certiorari or other appropriate relief to quash 
the order of the third respondent issued in 
No. P (G) 532|IX]Vol. V, dated 21st Novem- 
ber, 1980, in so far as the petitioner is con- 
cerned, and to initiate fresh selection of candi- 
dates from the Signals and Telecommunication 
department for promotion to Class IT posts. 


2. The respondents filed a counter stating 
that the written examination forming part of 
the selection is held strictly in conformity with 
the rules on the subject and the employees 
from the four streams have no difficulty in 
answering them, and there is no discrimination 
or irregularity of treatment, as alleged by the 
writ petitioner. 

3. A learned single Judge of this Court held 
that holding of examination for persons who 
„are held in a common roster would not cons- 
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titute any discrimination and the Court exer- 
cising writ jurisdiction cannot interfere in 
such internal matters which are purely within 
the realm of method of selection, and on 
these findings the writ petition was dismissed. 
Against the order of the learned single Judge, 
the writ appeal is filed before this Court. 


4. The learned counsel for the appellant con- 
tended that workshop candidates for their 
promotion from Class III to Class II in the 
Signals and Telecommunication department, 
have got to compulsorily answer the whole of 
Part I of Paper I and Part I of Paper II, 
and workshop candidates having no practical 
training in signals and _ telecommunication 
branches, cannot answer the compulsory ques- 
tions in Paper J and Paper II which are design- 
ed to test the ability of the candidates to tackle 
the practical problems they are likely to face 
in Signals and Telecommuncation branches 
and as the scheme of examination is discrimina- 
tory and operates to the disadvantage of one 
category of employees vig., workshop candi- 
dates, it has to be struck down as offending 
both Articles 14 and 16 of the Constitution. 


5. Relying on the decision of the Supreme 


Court reported in State of Mysore and another 


v. P. Narasing Raot, the learned counsel for 
the respondents contended that the provisions 


.of Articles 14 and 16 do not exclude the laying 


down of selective- tests, nor do they preclude 
the Government from laying down qualifica- 
tions for the post in question and so long as 
there is reasonable relation of the prescribed 
test to the suitability of the candidate for the 
post, and there is relevant connection between 
the test prescribed and the interest of public 
service, there is no violation of Article 14 or 
Article 16 of the Constitution. 


6. The respondents’ right to hold a test to 
ascertain the suitability of the candidate for 
being promoted to Class II cannot be disputed 
in view of the decision relied on by the learn- 
ed counsel for the respondents. There is also 
relevant connection between the test prescrib- 
ed and the interest of public service. 

7. Though there are four branches in Signals 
and Telecommunication department of the 
Southern Railway, when the incumbents reach 
a particular pay scale, they are merged as one 








1. (1968) 1 S:C.R. 407: (1968) 1 S.CJ. 
863: A.I.R. 1968 S.C. 349. 


Ij DURAIRAJ 9. UNION OF 


single entity with a common seniority roster 
before they could appear for the promotion 
itest for Class II. As a cadre has been formed 
in Class IIT drawn out from the four branches 
‘in the Signals and Telecommunication depart- 
ment, different tests cannot be prescribed for 
determining the respective promotional oppor- 
tunities. Though drawn from four different 
branches they are put in the same cadre of 
|Class III. and the test prescribed for the 
promotion to ‘Class II can be only one, com- 
‘mon to all the four ‘branches. Even after 
promotion to Class II, they are interchange- 
able to any of the four branches till they are 
promoted as Divisional Engineers or equi- 
valent grade in workshop as Works Manager 
or Production Engineer. 

8. When the respondents have the right to 
hold the promotion test for Class II, and it 
can be only one test for all the four branches, 
the only question that remains to be considered 
is whether the scheme of examination is dis- 
criminatory and operates to the disadvantage 
of the workshop candidates. The main con- 
tention of the appellant is that Part I of both 
Paper I and Paper II are compulsory for all 
the candidates, and only the candidates who 
had previous training in signals and telecom- 
munication branch can answer those questions 
which have a practical bias, and as the work- 
shop candidates have no previous experience 
in signals and telecommunication branches, 
they are unable to answer the compulsory 
questions in Paper I and Paper II, with the 
result their promotional prospects are adverse- 
ly affected. Part I of Paper I are questions 
on signalling. Though it is compulsory to all, 
candidates from the Telecommunication branch 
or from the drawing branch have not come for- 
ward with the plea that they find it difficult to 
answer the compulsory questions in Part I of 
Paper I. Similarly, Part I of Paper IT are 
questions on Telecommunication, and though 
it is compulsory to all, candidates from the 
signals branch or from the drawing branch 
have not come forward with the plea that they 
find it difficult to answer those compulsory 
questions. Excepting the appelfant, the others 
in the workshop branch have not come forward 
with the plea of difficulties in answering the 
compulsory questions in Paper I and Paper II. 
The Railway Board has presctibed the syllabus 
for the promotion: test for Class II. It is stat- 
ed on behalf of the respondents that the instru- 
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ments used in signals branch and telecommuni- 
cation branch are manufactured in the work- 
shop only and the workshop candidates can 
answer the compulsory questions in Paper I 
and Paper II. The learned counsel for the 
appellant stated that no candidates from the 
workshop branch have so far passed in the 
written test as the compulsory questions in 
Paper I and Paper II heavily weigh against 
the workshop candidates in view of their lack 
of training in signals and telecommunication 
branches. The learned counsel for the respon- 
dents states that two workshop candidates, 
Radhakrishnamurthi and Purushothaman, have 
passed the written test and have been promot- 
ed to Class II. The learned counsel for the 
appellant then stated that they had initial 
training in signals and telecommunication 
branch and hence they were able to pass the 
written test. The learned counsel for the res- 
pondents further stated that all the workshop 
candidates have also initial training in the 
signals and telecommunication department, and 
this is disputed by the Jearned counsel for the 
appellant. The question whether a workshop 
candidate can answer the compulsory questions 
of Part I of Paper I and Part I of Paper II 
without practical training in signals and tele- 
communication branch, has now become a dis- 
puted question of fact. To adjudicate on such 
an issue, one has to scrutinise the syllabus, 
the type of compulsory questions and work 
in the workshop, and for all these matters 
evidence has to be adduced. ‘This Court, sit- 
ting in appeal, cannot go into such disputed 
questions which have to be decided on proper 
evidence, and not on the basis of allegations 
and counter-aHegations. Proceedings under 
Article 226 of the Constitution are of a sum- 
mary nature and not suitable for adjudication 
of disputed facts which we are facing in the 
present case. We, therefore, refrain from 
deciding this disputed issue whether the scheme 
of examination operates to the disadvantage 
of workshop candidates. Though we have 
refrained from adjudicating this disputed issue, 
we hope and express our desire that this 
matter should be reviewed by the concerned 
authorities, and if the scheme of examination 
for promotion to Class II weighs against the 
workshop candidates and works to their dis- 
advantage, it should be immediately rectified. 
A letter from the ty Chief Personnel 
Officer, dated 7th September, 1982, was pro- 
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duced in Court in which it is stated that if an 
eventuality arises for filling up the posts of 
ASTEs on an ad hoc basis pending posting of 
duly selected employees, the claims of the 
appeHant along with others, wilt be considered 
for ad hoc promotion. As the appellant is a 
Scheduled Caste Candidate and has to serve 
in the Department for a number of years, it 
may also be considered whether his name can 
be included in the promotion panel, on an ad 
hoc basis, without loss of seniority. With 
these observations, the writ appeal is dismissed, 
in the circumstances, without costs. 


K.-B. N. Singh, CJ —After the judgment was 
delivered, an oral prayer was made by the 
learned counsel for the appellant for a certifi- 
cate under Article 135 (1) of the Constitution. 
We are not satisfied that any substantial ques- 
tion of Jaw of general importance is involved 
in the case which in our opinion needs to be 
decided by the Supreme Court. The prayer 
for Certificate is refused. 


SJ. 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

(Appellate Jurisdiction.) . 


PRESENT :— G. Ramanujam and R. Senqottu- 
velan, JJ. 


N. Rajakumar 


V. 


Appellant* 


The Management of Indian Bank, repre- 
sented by Chairman and Managing Direc- 
tor, Rajaji Salai, Madras-1 

Respondent . 
and soy 
Tamil Nadu Baąnk’s Depost Collectors’ 
Union, 31, Noor Street, Madras-1, repre- 
sented by C. Jagannathan 
oak .. Appellant, 


UV. 


Canara Bank, represented by the General 
Manager. Development Section 112, J. C. 
Road, P.O. Box No. 6648, Bangalore- 
560 006 Respondent. 


Constitution of India (1950), Articles 14, 226, 
41 and 46—Nationalised Banks—Tiny Deposit 
Scheme—Discontinuance of—Deposit Collec- 
tors losing commission—W kether could main- 
tain a writ—Starting or discontinuing a deposit 
scheme a policy matter with Ganks—Directive 
principles not inforceable by Courts—Discon- 
tinuance not arbitrary. 


It cannot be said that the starting of a deposit 
scheme or the closing thereof by nationalised 
banks amounts to a public duty enforceable 
by a Court of law by the issue of a writ of 
mandamus directing them to start a particular 
deposit scheme or forbear them from discon- 
tinuing a scheme. 


The starting of a new deposit scheme_or the 
closing’ thereof by the Bank would normally 
be guided by various factors which the bank 
has to take into consideration. Merely. be- 
cause the banks: have chosen to stop a deposit 
scheme, the Court cannot restrain them from 


— 


*W.A. Nos. 363 and 366 of 1982. 
a 15th July, 1982. 
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discontinuing the scheme if the banks 
come to the conclusion that the func- 
tioning of the scheme is nut either benefi- 


cial -to the public or to the proper or 
economic functioning of the banking opera- 
tions. Merely because the Deposit Col- 
lectors wili lose their commission if the deposit 
schemes were to be discontinued, it is not a 
ground for interfering with the discontinuance 
of the scheme which is purely a policy matter 
to be decided by the bank. [ Para. 7.] 


Even assuming that the deposit schemes 
originally started by the concerned banks and 
were discontinued on the basis of the impugn- 
ed circulars were beneficial to the weaker sec- 
tions of the society and come withm Directive 
Principles it is not for the Court to intervene 
and forbear the banks from discontinuing 
the same. The Directive Principles are not 
enforceable by ‘Courts. [Para 7.| 


The petitinners’ entitlement to commission 
flows from the agreements entered into with 
the banks in respect of their functions as 
deposit-collectors and such a right flowing 
from a contract can never be treated as a 
fundamental right. If at all it will be a con- 
tractual right for which they have effective and 
Suitable remedies under the common law. 
[Para. 8.]| 


The banks in the course of their normal func- 
tioning may start various deposit schemes and 
if on their working they find some deposit 
schemes are economical and other deposit 
schemes are not so economical, it is always 
open to the banks to discontinue the schemes 
which are not economical or beneficial to the 
public. Merely because one scheme is con- 
tinued while another scheme is discontinued 
by the bank, a complaint of arbitrariness can- 
not be levelled against the banks. 

[Para. 9.] 


Appeals under ciause 15 of the Letters Patent 
against the Order of Mr. Justice Mohan, 
dated 18th June, 1982, and made in the exer- 
cise of the Special Original Jurisdiction of the 
High Court in Writ Petition Nos. 3796 and 
3797 of: 1982 presented under Article 226 of 
the Constitution of India to issue writs of 
certiorarified mandamus calling for the records 
of the respective respondent (1) in circular 
No Z.M. 13 Dev 3:82, dated 19th Febru- 
ary, 1982, and quash the said circular in so 


far as tha petititoner is concerned and direct 
the respondent bank to allow the peti- 
tioner to continue to do his business as Tiny 
Deposit Collector by enumerating new cus- 
tomers to earn his commission and award 
costs (in W.P. No. 3796 of 1982) and (2) 
in Circular No. 35 of 1982, dated 25th Janu- 
ary, 1982, and quash the same and direct 
the respondent to forbear from giving effect 
to the impugned circular m so far as it relates 
to the Nithyanidhi Deposit Collectors who are 
concerned (in W.P. No. 3797 of 1982) res- 
pectively. 


Aiyar and Dolia, for Appellant. 
The Judgment of the Court was delivered by 


Ramanujam, J.—Since the issues involved in 
both these writ appeals are substantially the 
same, they are dealt with together. Writ 
Appeal No. 363 of 1982 arises out of the judg- 
ment of Mohan, J.,in W.P. No. 3796 of 
1982 and Writ Appeal No. 366 of 1982 arises 
out of the jugdment of the same learned Judge 
im W.P. No. 3797 of 1982. 


2. The first writ petition has been filed by 
one Rajkumar for the issue of a writ of cer- 
tiorarified mandaums for quashing the circular 
dated 19th February, 1982, issued by the 
Management of the Indian Bank and to direct 
the said bank to allow him to continue fo do 
his busines as Tiny Deposit Collector by 
enumerating new customers to earn his com- 
mission. The other writ petition has been 
filed by the Tamil Nadu Banks’ Deposit Col- 
lectors Union for quashing a somewhat similar 
circular issued by the Canara Bank and fot a 
direction forbearing the said bank from giving 
effect to its circular so far as it relates to the 
Nithyanidhi Deposit Collectors. 


3. The circumstances under which the im- 
pugned circulars had been issued by the res- 
pective banks may briefly’ be stated. The 
Indian Bank evolved a scheme for mobilising 
small deposits from sections of public like 
traders, wage-earners, transport operators, 

n, farmers etc., who could save small 
amounts daily or weekly. The petitioner in 
W.P. 3796 of 1982 is one of the Tiny Deposit 
Collectors Ashok Nagar Branch of Indian 
Bank. The Tiny Deposit Collectors will go to 
these tiny depositors and collect the deposits. 


Nes 


4° 
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The Deposit Collectors open accounts and 
collect the deposits from the customers and 
the amounts collected will be deposited in the 
Bank. They will get a commission at the rate 
of 3 per cent. on the total collections made 
by them for each month. They have to pro- 
vide a cash security of Rs. 500 at the time of 
executing the agreement. Ten per cent. of the 
commission earned by them will be withheld 
by the Bank as security for their good beha- 
viour as per the terms of the memorandum of 
agreement. By circular, dated 19th February, 
1982, addressed to all the branches in the Zone 
it was stated that the intention of the Bank was 
to discontinue opening of new accounts under 
the Tiny Deposit Scheme and that therefore, 
the branches were not to open fresh accounts 
under the said scheme. It is the validity of 
the said circular that has been challenged in 
W.P. No. 3796 of 1982 and the impugned 
circular is as follows: 


“To all branches of our Zone 
Dear Sir, 
Ref: Tiny Deposit Scheme 


It has been decided by our Head Office to 
discontinue opening of fresh accounts under 
the Tiny Deposit Scheme. Hence, branches 
are instructed not to open fresh accounts 
under the scheme. Hereafter a suitable 
advertisement will be published in news- 
papers shortly by our Head Office for infor- 
mation of public.” 


4. The petitioner in W.P. No. 3797 of 
1982 is the Tamil Nadu Banks’ Deposit Col- 
lectors Union represented by its General Secre- 
tary, one C. Jagannathan, and the circular 
challenged in the said writ petition is the one 
issued by the Canara Bank. There were two 
schemes started by the Canara Bank, namely 
Nithyanidhi and Balakshema Scheme. The 
Deposit Collectors Commission was 214 per 
cent, when the average weekly collections was 
more than Rs. 1,500 and when it was 
below Rs. 1,500 the Commission was 2 per 
cent. The Deposit Collectors were said to 
have been granted conveyance allowances, 
interest-free vehicle loans, etc., by the Bank. 
The Bank is also stated to have contributed to 
the contributory benefit fund in respect of the 
Deposit Collectors. If the commission earned 
by the Deposit Collectors fell short of Rs. 60 
in rural-semi urban areas and Rs, 90 in 
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urban metropolitan centres for the first three 
months, the short-fall would be made up by 
the Bank. However, by a circular, dated 25th 
January, 1982 the Bank instructed its branches 
not to receive future deposits under the Nitya- 
nidhi Deposit Scheme. It is the said circular 
which has been impugned in this writ petition. 
5 According to the learned counsel for the 
petitioners, the circulars by which the opening 
of fresh accounts under the Tiny Deposit 
Scheme in one case and the Nityanidhi Depo- 
sit Scheme in the other affect the petitioner’s 
fundamental right to work under Article 19 
(1) (g) of the Constitution, and the dis- 
continuance of the scheme in both the cases is 
against public interest. Its continuance will 
be not only in the interest of the public but it 
will also serve the nation’s economic interest 
and the policy of the Government to mobilise 
all savings, particularly from the tiny sector. 
which consists of mostly the poor strata of the 
society.. It is also pointed out that the conti- 
nuance of the scheme will be in furtherance 
of the directive principles contained in Articles 
41 and 46 of the Constitution. It is fur- 
ther pointed out that the discontinuance of the 
deposit schemes adversely affects the interest: 
of the Deposit Collectors, in that it will not 
only affect the average remuneration which they 
are now getting but also their future prospects 
of employment. The contention on this 
behalf advanced by the petitioners is as follows: 
Though the Deposit Collectors are paid com- 
mission in proportion to the collections made, 
it will come under the definition of wages which 
is normally taken to be “property” within the 
meaning of Article 300-A of the Constitution 
and the circular in so far as it affects or reduces 
their wages, takes away their right to property 
which cannot be done except with the authority 
of law as contemplated under Article 300-A o 

the Constitution. 

6. Mohan, J., who heard the said writ peti- 
tions dismissed the same in limine on the 
ground that the petitioners have no funda- 
mental right as claimed by them, that the right 
which they can claim only flows from a con- 
tract of employment as commission agents and 
that the mere fact that the circulars affect their 
contractual right, if any, will not be a ground 
for invalidating the circulars, whatever 
other remedies the petitioners may have as 
regards the reduction in emoluments arising out 
of the discontinuance of the Deposit Scheme. 
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7. In these appeals, the correctness of the 
view expressed by the Jearned Judge has been 
canvassed. However, after hearing the coun- 
sel in both the cases at length, we are of the 
view that Mohan, J., has come to the right 
conclusion. The respondent Banks can com- 
mence and close any deposit scheme in accord- 
lance with the policy laid down by them and it 
‘cannot be said that the starting of a deposit 
| ycheme or forbear them from discontinuing 
public duty which can be enforced by a Court 
of law hy the issue of a writ of mandamus 
directing them to start a particular deposit 
Scheme or for bear them from discontinuing 
a scheme. The starting and closing of a depo- 
sit scherne being purely a policy matter to be 
decided by the Banks themselves, it is not open 
either to the petitioners or the Court to tell 
them to start a particular deposit scheme or 
to stap or discontinue a deposit scheme which 
they have already initiated. The starting of a 
new deposit scheme or the closing thereof by 
the Bank would normally be guided by various 
factors which the Bank has to take into con- 
sideration. Merely because the Banks have 
chosen to stop a deposit scheme, the Court 
cannot restrain them from discontinuing the 
scheme, if the Banks come to the conclusion 
that the functioning of the scheme is not either 
beneficial ta the public or to the proper or 

onomic functioning of the Banking opera- 
tions. 
started by these Banks it cannot be disputed 
that this Court cannot direct the Banks to start 
such a deposit scheme, even if the Court were 
to come to the conclusion that the starting of 
the scheme will in its view be beneficial to the 
public. If the Court cannot direct any parti- 
cular Bank to start any particular scheme, it 
has equally no power or jurisdiction to forbear 
them from discontinuing any deposit scheme 
which has been in existence. Merely because 
the Deposit Collectors will loe their commis- 
sion if the deposit schemes were to be disconti- 
nued, it is not a ground for interfering with the 
discontinuance of the scheme which is purely 
a policy matter to be decided by the Bank. 
In starting a new deposit scheme or in dis- 
continuing an existing deposit scheme the 
Bank is not doing any public duty or a statu- 
tory duty, in which case alone the Court can 
intervene and direct the Bank to act in a parti- 
cular manner. Even assuming, that the depo- 
sit schemes which were originally started by the 


their functions as Deposit Collectors and such 


If the deposit scheme has not been ` 
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two Banks and which were now discontinued 
on the basis of the said circulars were bene- 
ficial to the weaker sections of the society, and 
came within the directive principles contained 
in the provisions referred to above, even then 
it is not for Court to intervene and forbear 
the Bank from discontinuing the same. It is 
well-established-that the directive principles are 
not enforceable by Courts and therefore on the 
ground that the action taken by the two Banks 
is against the directive principles referred to` 
above this Court cannot give a direction to the’ 
respondent-banks to specifically enforce the 
directive principles by directing them to conti- 
nue the deposit scheme. 


8. Coming to the appellants’ contention that 
their fundamental right is affected in that their 
remuneration will stand curtailed, we do not see 
how the petitioners can claim to have a funda- 
mental right. Their entitlement to the com- 
mission flows from the agreement which they 
have entered into with the Banks in respect of 


a right flowing from a contract can never be 
treated as a fundamental right. If at all it 
will be a contractual right and for breach of 
any contractual right, the appellants have got 
effective and suitable remedies under the com- 
mon law. Merely because the circulars ulti- 
mately result in the reduction of their emolu- 
ments, a mandamus cannot be issued to the 
Banks to continue the deposit schemes purely ! 
for the benefit of persons like the appellants. | 


9. It is also contended that while other 
deposit schemes are being continued by the 
Banks, only the Tiny Deposit Scheme in one 
case and the Nityanidhi Deposit Scheme in the 
other case had been discontinued and this 


ee, 


amounts to clear discrimination which is vio- - 


lative of Article 14 of the Constitution. We 
are not able to appreciate the above argu- 
ment. The Banks in the course of their nor- 
mal functioning :may start various deposit 
schemes and if on their working they find some 
deposit schemes are economical and other 
deposit schemes are not so economical, it is 
always open to the Banks to discontinue the 
schemes which are not economical or beneficial 
to the public. Merely because one scheme is 
continued. while another scheme is discontinued 
by the Bank, a complaint of arbitrariness can- 
not be levelled against the Banks. We are 
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therefore of the view that the reliance of Arti- 
cle ‘14 of the Constitution by the appellants is 


not tenable at all. 


— 


10. 
nidhi Deposit Scheme initiated by the Canara 
Bank, the Deposit Collectors have practically 
become the employees of the Bank though 
remuneration is being paid by way of commis- 
sion on the average weekty or monthly collec- 
tions made by them, and as a result of the 
discontinuance of the said scheme, these Depo- 
sit Collectors will lose a part of their remu- 
neration. Even assuming that the commission 
earned by the Deposit Collectors amounts to 
remuneration and that relationship between the 
Bank and the Deposit Collectors is that of a 
master and servant, still no direction could be 
issued by this Court to the Bank to continue the 
Nityanidhi Scheme so as to enable the Deposit 
Collectors to get their full salary. If any 
reduction in the so-called salary ‘has resulted 
by the discontinuance of the Nityanidhi 
Scheme, it is always open to the concerned 
Deposit Collector or all the Deposit Collectors 
to approach the proper forum and seek suit- 
able relief against the bank either for monetary 
benefit or for other reliefs. But that is not a 
ground for directing the management not to 
discontinue the Nityanidhi Scheme. 


10. In this view of the matter, we are in 
entire ‘agreement with the view expressed by 
Mohan, J., while dismissing the writ petitions. 
The writ appeals are therefore dismissed. 

Sel Appeal dismissed. 


It is pointed out that in the case of Nitya- 


(1983 


IN THE HIGH COURT OF JUDIOA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 


PRESENTS—G. Ramanujam and G. Mahes- 
waran, JJ. 


M. V. M. Mahalingam Chettiar 
Petitioner* 
U. 


The Appellate Authority (Sub-Collector), 
Kumbakonam and others 


Respondents. 


Tamil Nadu Debt Relief Act (XIII of 1980), 
sections 5 and 6—Money advanced on promis- 
sory notes—Suit for recovery of the amount 
—Pending the swit application by debtor to 
Special Tahsildar seeking a certificate of dts- 
charge—Tahsildar issuing certificate — Order 
confirmed on appeal by Sub-Collector — 
Tahsildar, ij has ‘jurisdiction to issue certificate 
in respect of mere money claims. 


Where the debt is incurred under promissory 
notes and such notes have been sued upon 
before a civil Court, the Tahsildar cannot grant 
a certificate of discharge especially when there 
Is no specific provision like sections 5 and 6 
enabling the Tahsildar to grant a certificate of 
discharge in respect of money claims. No 
doubt, section 4 imposes a bar on the civil 
Court not to entertain a suit or a new proceed- 
ing against a debtor for recovery of such a 
debt; and also ‘provides. for abatement of the 
suits pending at the commencement of the Act. 
But, for considering the question as to the 
maintainability of the suit or for considering 
the question of abatement of the suit, the ques- 
tion whether the defendant is a “debtor” as 

defined in the Act has to be gone into as a 
jurisdictional issue. Therefore, once the claim 
has been made before the civil Court, it has 
to decide whether the party sued upon is a 
“debtor” as defined in the Act and entitled to 
its benefits before disposing of the suit. The - 
orders of both the authorities below in the 
instant case have to be set aside on the ground 
that they have no jurisdiction. [Para. 3.] 





*W.P. No. “10434 of 1981. 
2nd February, 1982. 


1] 


Case referred to:— 


Perumal v. Chinna Kuppanna Gounder, 
(1981) 2 M.L.J. 1. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
‘a writ of certiorari calling for the records 
relating to D.R.A.P. No. 46 of 1981 on the 
‘file of the Appellate Authority (Sub-Collector), 
‘Kumbakonam and quash the order, dated 25th 
July, 1981. 


K. Raman, for Petitioner. 


S. Jagadeesan, for Government Pleader, for 
Respondents. 


‘The Order of the Court was made by 


~~ 


-Ramanujam, J.—The petitioner herein is a 
creditor who has lent a total sum of Rs. 3,115 
to the third respondent on four occasions on 
promissory notes. He filed a suit in O.S. 
No. 426 of 1980 on the file of the District 
Munsif, Valangaiman to enforce the claims 
under the promissory notes. While the said 
suit is pending, the third respondent, defen- 
dant in the suit, filed an application before the 
Special Tahsildar, Kumbakonam, seeking a 
certificate of discharge of the debt which is the 
subject-matter of the said suit, O.S. No. 426 
of 1980. The said application was resisted 
by the petitioner on the ground that the third 
Tespondent is not entitled to the benefits of 
‘the Act. The Tahsildar, however held, that 
the gross annual household income of the third 
respondent being Jess than Rs. 4,800, he is 
entitled to the benefits of the Act. The said 
order has been confirmed on appeal by the 
Sub-Collector, Kumbakonam. 


‘2. Both the orders of the Tahsildar and the 
Sub-Collector have been challenged in this 
writ petition by the creditor on the ground 
‘that the authorities below have no jurisdiction 
to grant a certificate of discharge in respect 
of mere money claims, when the power to 
grant a certificate of discharge by the authori- 
ties constituted under the Act extends only to 
‘the case of pledge or mortgage and not in res- 
pect of mere money claims. Learned counsel 
for the petitioner’ relies on the decision of 
Ratnam, J., in Perumal v. Chinna Kuppanna 
M LJ=2 
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Goundar’, wherein the learned Judge tas held 
that the jurisdiction of the Tahsildar to grant 
a certificate of discharge under section 5 or 6 
cannot be invoked in respect of a debt due 
under a promissory note. 


3. On the facts of this case we are inclined 
to agree with the submission of the learned 
counsel for the petitioner. In this case, the 
debt arises under promissory notes 
and the promissory notes have been sued upon 
before a civil Court. The Tahsildar cannot 
grant a certificate of discharge especially when 
there is no specific provision like section 5 or 
6 enabling the Tahsildar to grant a certificate 
of discharge in respect of money claims. No 
doubt, section 4 imposes a bar on the civil 
Court not to entertain a suit or other proceed- 
ings against a debtor for the recovery of such 
a debt. It also provides for abatement of the 
suits pending at the commencement of the Act. 
But, for considermg the question as to the 
maintainability of the suit or for considering 
the question of abatement of the suit, the 
question whether the defendant is a debtor as 
defined in the Act has to be gone into as a 
jurisdictional issue. Therefore, once the claim 
has been made before the civil Court, it is the 
civil Court which has to decide as to whether 
the party sued upon is a debtor as defined in 
the Act. Therefore, we are of the view that 
once the matter has gone before the civil Court, 
it is the civil Court which has to decide the 
question as to whether the defendant in the 
Suit is a debtor entitled to the benefits of the 
Act before disposing of the suit. In this view 
of the matter, we have to set aside the orders 
of both the authorities below on the ground 
that they have no jurisdiction. writ 
petition is therefore allowed and the orders 
of both the authorities are quashed. Liberty 
is however given to the third respondent to 
file an application before the Court in which 
the suit is pending for deciding the question as 
to whether he is entitled to the benefits of the 
Act or not. There will be no order as to 
costs, 


R.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :-—V. Ramaswami and T. N. Singara- 
velu, JJ. 


Mls. Buhari Trading Company represent- 
ed by its Proprietrix Mrs. Hyrunnissa 
Beevi Appellant* 
V. 


M|s. Star Metal Company represented by 
its Managing partner A. S. M. Mohammed 
Jumid Respondent. 


and 


Mļ|s. Star Metal Company, represented by 
its Managing Partner A. S. M. Mohammed 
Jumaid Plaintiff 
v. 
M|s. Buhari Trading Company, represented 
by its Proprietrix Mrs. Hyrunnissa Beevi 

Defendant. 


Partnership Act (IX of 1932), section 69— 
Civil Procedure Code (V of 1908), Order 23, 
rule 1—Suit filed by unregistered firm under 
Admiralty jurisdiction in respect of a ship— 
Suit withdrawn without taking permission to 
file fresh suit—Firm got registered — Fresh 
suit filed on the same cause of action—Held 
no permission from Court necessary—Dismis- 
sal of earlier suit not a bar to filing of fresh 
suit by the registered firm—Concerned ship 
nota foreign ship — Suit under Admiralty 
jurisdiction not competent — Permission 
sought to treat swit as one under ordinary 
original jurisdiction — Permission, if can be 
given. 

The dismissal of a suit when it was sought 
to be withdrawn on the ground that the plain- 
tiff thereir was an unregistered firm, does 
not bar the filing of a fresh suit on the same 
cause of action after the firm gets itself regis- 
tered and for doing so no permission is needed. 


[Para, 5.] 


Since the ship which is the subject-matter of 
the suit was not a foreign ship and was in 


fact a wreck in debris lying in part within the 


1982. 


*0.5. Appeal No. 7 of 
Ve Ath March, . 1982. 
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jurisdiction of the High Court the plaintiff's 
claim could be considered only under the 
ordinary original jurisdiction and the suit 
could not have been filed under the Admiralty 
jurisdiction of the High Court. However 
where all the requirements to entertain the suit 
are common to both jurisdictions and are in 
fact satished it will be doing injustice to dis- 
miss the suit because the party quoted on @ 
misunderstanding of the law a wrong jurisdic- 
tion. It would be only hyper-technical to 
return the plaint for presenting on the Origi- 
nal Side of the High Court and not under 
the Admiralty jurisdiction. The fact that even 
after the suit is taken as one filed under the 
original jurisdiction some of the reliefs asked 
for could not fit it is a matter to be considered 
by the lower Court when giving relief to the 
plaintiff after the trial of the suit. But, at 
this stage, treating the suit as one filed under 
the original jurisdiction could in no way be 
said to have prejudiced the defendant in his 
defence. [ Paras, 7 and 8.| 


Cases referred to:— 


Jalal Mohd. v. Kakka Mohd., (1971) 834 L. 
W. 654: A. I. R. 1972 Mad. 86; In re 
Arunagiri Mudaliar, A.I.R. 1936 Mad. 697; 
(Firm) Sonlal Hansraj v. Sadashiv Dasaras, 
ALR. 1937 Nag. 146; Firm Kishen Lal Ram 
v. Abdul Ghafur Khan, A.1.R. 1935 Lah. 893; 
Maung Tha Nye and Co. v. Ma Un Ma Pru, 
A.I.R. 1929 Rang. 260; Mohan Singh v. 
Janki Dass, A.1.R. 1937 Lah. 241; Malhotra 
and Company v. Ramesh Mistri, A. I. R. 
1971 P. & H. 212. 


Appeal under clause 15 of the Letters Patent 
and under Order 36, rule 1 of the ©. S. 
Rules against the decree of the Mr. Justice 
Shanmukham, dated 11th January, 1982, and 
passed in the exercise of the ordinary original. 
civil jurisdiction in C.S. No. 565 of 1981. 


C. Daniel, for Appellant. 

S. C. Sivaji, for Respondent. 

The Judgment of the Court was delivered by 
Ramaswami, J.—This is an appeal against the 
order of the learned Judge Shanmugam, J., 
trying the following two issues as preliminary 
issues and giving a finding thereon :— 


(1) Is the suit not maintainable in view of 
the dismissal of C.S. No. 548 of 1981? 
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(2) Is the suit liable to be dismissed as the 
cause of action does not arise under the 
Admiralty jurisdiction of this Court? 


On the first issue, the learned Judge held 
against the defendant and found that the suit 
is maintainable. On the second issue, though 
the learned Judge agreed with the defendant 
that the cause of action does not arise under 
the Admiralty jurisdiction of this Court, 
treated the suit as one filed under the Ordi- 
nary Original Jurisdiction of this Court and 
in that view the suit was held not liable to 
be dismissed. It is against this finding that 
the defendant has preferred this appeal. 


2. Before dealing with the arguments in the 
appeal, it is necessary to set out certain facts. 
The plaintifi is a firm of partnership regis- 
tered under the Partnership Act. It was so 
registered on 30th November, 1981. Prior to 
its registration, as an unregistered firm, C.S. 
No. 548 of 1981 was filed on 24th November, 
1981, invoking the Admiralty jurisdiction of 
this Court. Along with the suit, Application 
No. 4062 of 1981 was filed praying for an 
order of arrest of the vessel Sir Godfrey Arms- 
trong in the Port of Madras. Time for filing 
counter-affidavit was taken by the defendant 
on 25th November, 1981, and the case was 
adjourned for such filing of counter to 27th 
November, 1981. On that day, a counter was 
filed. However, the case was not taken up, 
but was further adjourned at the request of 
the counsel for the plaintiff, who appeared to 
have represented that he wished to withdraw 
the suit. Subsequently, on 30th November, 
1981, the counsel for the plaintiff in C.S. 
No. 548 of 1981 made the following endorse- 
ment on the plaint: 


“The suit is not pressed. The suit may be 
dismissed and half court-fee may kindly be 
ordered to be refunded.” 

On that, the learned Judge made the follow- 

ing order:— 
“The learned counsel for the plaintiff has 
endorsed on the plaint that he is not press- 
ing the suit. Hence dismissed. Mr. 
U. N. R. Rao, the learned counsel for the 
defendant presses for his cost. But I am not 
inclined to accede to his request, because he 
has not filed his written statement and he 
entered appearance because of Application 
No. 4062 of 1981.” 


II 


After the withdrawal of the suit, on the same 
day, the plaintiff respondent herein presented 
the present suit after the firm was registered 
under the Partnership Act. Along with the 
plaint, again the plaintiff filed Application 
No. 4126 of 1981 praying for an order of 
arrest of the said vessel. A counter-affidavit 
had been filed in which it was contended that 
consequent on the withdrawal of the prior 
Suit, the plaintiff is precluded from filing the 
second suit on the same subject-matter. In 
reply to this counter-affidavit, the plaintiff 
Stated the circumstances under which he with- 
drew the earlier suit. It was stated that at 
the time when the previous suit wus filed 
the firm was not registered and on the assump- 
tion that a registration under the Income-tax 
Act would be sufficient for filing a suit by the 
firm, the earlier suit was filed, but coming to 
know that the registration under the Income- 
tax Act was not sufficient to sue in the name 
of the firm, the plaintiff applied for registra- 
tion of the firm under the Indian Partnership 
Act on 28th November, 1981, and it was regis- 
tered on 30th November, 1981, and therefore, 
the earlier suit C.S. No. 548 of {981 was 
withdrawn. It was further contended that the 
unregistered firm is in Jaw a non-entity and 
that, therefore, the filing of the earlier suit or 
the withdrawal of the same did not bar the 
filing of the second suit. We are mentioning 
these facts in order to show what the parties 
understood by the words ‘not pressed’ and 
why the earlier suit was withdrawn. ‘A writ- 
fen statement was filed by the defendant in 
which again a plea that the plaintiff had 
abandoned the earlier suit and since no permis- 
sion was given to the plaintiff to file a fresh 
suit, a second suit was barred under Order 23, 
tule 1, Civil Procedure Code. On this plead- 
ing two issues, as stated above, were raised 
and dealt with as preliminary issues by the 
learned Judge. The learned Judge held that 
the suit filed by the unregistered frm was 
non est in the eye of law and therefore on 
24th November, 1981, when the earlier suit was 
instituted, the present plaintiff was not in 
existence and that therefore there could be no 
room for the contention that C.S, No. 548 of 
1981 was instituted by the present plaintiff, 
The learned Judge further observed that if 
the present plaintiff has not instituted the 


former suit, then it is obvious that Order 23, 
tule 1, Civil Procedure Code, shall not remain 
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an obstacle in the way of the present plain- 
tiff maintaining the present action, The learn- 
ed counsel for the appellant strenuously con- 
tended that the view of the learned ‘Judge 
that the unregistered firm was a non-entity and 
it could be considered as born only on regis- 
tration under the Partnership ‘Act, is legally 
not correct. According to the learned coun- 
sel, the firm was as much alive prior to the 
registration as it was after, but there was only 
a disability against filing a suit by an unregis- 
tered firm and that therefore it is not correct 
to state that the present plaintiff had not 
institued the former suit. The learned counsel 
for the appellant also relied on a Division 
Bench Judgment of this ‘Court reported in 
Jalal Mohd. v. Kakka Mohd, to which one 
of us was a party, wherein it was held that if 
a decree had been made in a suit filed by an 
unregistered firm without a plea of bar under 
section 69 of the Partnership Act, the decree 
is valid and binding and not a nullity and if 
that is so, in this case also when the suit was 
not pressed and dismissed when there was no 
plea at the time when the suit was withdrawn 
that the suit is barred under section 69, the 
dismissal in effect amounts to a deoree by this 
Court dismissing the suit and that decree 
should be deemed to be valid and binding. 
On the other hand, the learned counsel for the 
respondent-plaintiff contended that the earlier 
suit was withdrawn because the firm was not 
registered and in a number of decisions it has 
been held that an unregistered firm cannot 
fils a suit for enforcing a contract under sec- 
tion 69 and realising that position the suit 
was withdrawn and a new suit was filed after it 
was registered. In the circumstances, according 
to the learned counsel, filing of the earlier suit 
is not a bar for the presentation of the second 
suit, 


3. Before we deal with the rival contentions 
of Jaw, we will clear one doubt as to whether 
the earlier suit was withdrawn on the ground 
that it was one filed by an unregistered firm 
and may not be maintainable. We have 
already noticed that the earlier suit was filed 
on 24th November, 1981, by the plaintiff as 
an unregistered firm. Later, only after the 
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counter-affidavit was filed in the application 
for interim orders, the plaintiff appears to 
have applied for registration on 28th Novem- 
ber, 1981, and the firm was registered on 30th 
November, 1981. ‘After he got the negistra- 
tion, be withdraw the earlier suit and filed a 
fresh suit on the same day. That the suit 
was filed on the same day is a very relevant 
consideration. Again, when the present suit 
was filed, the office returned the papers asking 
as to how the present suit is maintainable in 
view of the filing of the earlier suit. While 
ré-presenting, the learned counsel raised the 
plea that the earlier suit was one filed by an un- 
registered firm and was therefore not main- 
tainable and in those circumstances, he with- 
draw the earlier suit and filed the present 
suit and that therefore the suit is maintain- 
able. It may be mentioned that this was even 
before the written statement was filed. As 
already stated, in the counter-afidavit filed in 
the interim application in Application No. 4126 
of 1981, the defendant raised the plea of bar 
of suit by reason of the withdrawal of the 
earlier suit. In reply to the same, the plain- 
tiff contended that he withdraw the earlier 
Suit because it was considered that a suit by 
an unregistered firm was not maintainable and 
in fact, according to the plaintiff, the old 
firm had no legal entity and it shall be deem- 
ed to have been born only when it was regis- 
tered «under the Partnership Act. In those 
circumstances, there could be no doubt that the 
plaintiff in this case withdraw the earlier suit 
because of the possible objection that the suit 
was not maintainable by an unregistered firm. 
That is how the learned Judge also proceed- 
ed in considering the first issue and accord- 
ingly we have to proceed also on that basis 
and not as if the earlier suit was not pressed 
and therefore was dismissed. Under Order 
23, rule 1, Civil Procedure Code, the plaintiff 
is entitled. at any stage of the suit, to abandon 
his suit or abandon a part of his claim fon 
which purpose an application may be filed. 
If the Court is satished that the suit must fait 
for some formal defect or that there was suffi- 
cient ground for allowing the plaintiff to ins- 
fitute a fresh suit for the subject-matter of a 
suit or part of a claim, it may, on such terms 
as it thinks fit, grant the plaintiff permission 
to withdraw from such suit or abandon such 
part of a claim with liberty to institute a 
fresh suit in respect of the subject-matter of 
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such suit ot such part ofa claim. If the 
plaintif withdraws witkout such permission of 
the Court to file a fresh suit, he shall be pre- 
cluded from instituting any fresh suit in res- 
pect of such subject-matter or such part of 
the claim. In this case, no leave has been 
prayed for by the plaintiff for instituting a 
fresh suit and, therefore, the question for consi- 
deration is, whether the plaintiff shall be 
deemed to have preferred an earlier suit and 
withdrawn which will preclude him from 
instituting a fresh suit in respect of the same 
subject-matter or such part of the claim. ‘A 
similar question has come up for consideration 
before Courts in different form. Tn In re, 
Arunagiri Mudaliar’, while considering a revi- 
sion petition against the permission granted by 
the Court below to an unregistered firm to 
' file a fresh sut subsequently after registratton, 
the learned Judge observed, the withdrawal of 
a suit by partners who have not been regis- 
tered as a firm is no bar to a suit filed on the 
same cause of action by the same persons 
when and if they got themselves registered as 
a firm under the Partnership Act. For the 
latter suit would be technically by a different 
plamtiff. The learned Judge further observ- 
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“Tt do not see any reason why the unquali- 
fied dismissal of a suit filed by a number of 
persons because they are a firm and are not 
registered under the Partnership Act, should 
be any bar to the institution of a suit on the 
same cause of action by the same persons 
when they have got themselves registered.” 


With these observations, the learned Judge 
dismissed the revision petition on the ground 
that even if no such permission to file a 
fresh suit is granted, the plaintiff would be 
entitled tc file a fresh suit and that, therefore, 
by the Court below giving such permission, 
it could not be said that the Court had acted 
without jurisdiction or in excess of jurisdic- 
tion. In (Firm) Sonlal Hansraj v. Sadashiv 
Dasaras?, the prior suit was dismissed under 
section 69 (2) of the Partnership ‘Act, 
on the ground that the firm was unregis- 
tered. The firm was then registered and the 


1. A.I.R. 1936 Mad. 697. 
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second suit was brought on the same cause of 
action. After noting the position in England 
and also the other provisions, it was held that 
the former suit could not be said to have been 
heard and determined in order to say that the 
subject-matter of the subsequent suit must not 
be heard or determined. Section 69 of the 
Partnership Act prevented the institution of a 
suit, and that therefore there was no determia- 
tion of the subject-matter of the previous spit 
and hence the second suit was matutamable, 
and not barred by any principles of res judicata 
or estoppel. Jn this judgment, two earlier 
decisions in Firm Kishen Lal Ram v. Abdul 
Ghafur Khar and Maung Tha Nye and Com- 
pany v. Ma Un Ma Pru’, were also consi- 
dered in which it was held that the second 
suit would lie, though the decision on that 
point was not necessary in those cases. Though 
in that view they are obiter, since the opinion 
was correct, # was accepted by the leamed 
Judge in the Nagpur case. 


4. In the decision reported in Mohan Singh 
v. Janki Dass, the suit by an unregistered firm 
was dismissed on the ground that section 69 
is a bar. The unregistered firm thereafter 
assigned its claim to a registered firm. A suit 
was filed by the registered firm and it was 
held that it was maintainable. This was in 
the view that the unregistered firm, which 
assigned the claim, could have itself main- 
tained another suit for recovery of the suit claim 
after its registratton and if it could main- 
tain another suit, the assignee from the un- 
registered firm also could maintain a suit and 
the dismissal of the previous suit would not 
operate as a bar. 


5. The decision in Malhotra and Company 
v. Ramesh Mistr#, is an interesting case. In 
that case, the suit filed by an unregistered firm 
was sought to be withdrawn and permission 
for filing a fresh suit was also prayed for, 
under Order 23, rule 1, Civil Procedure Code. 
But the permission to file a fresh suit was not 
granted and the suit was dismissed as with- 
drawn. In the revision petition filed against 


1. A.I.R. 1935 Lah. 893. 

2. A.I.R. 1929 Rang. 260. 

3. ‘A.I.R. 1937 Lab. 241. 

4, ‘A.I.R. 1971 Punj. & Har. 212. 
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that order, the learned Judge held that since 
the plaintiff wanted to withdraw the suit, the 
proper order to pass was to dismiss the suit 
and not to pass the order impugned. While 
so holding, the learned Judge further observ- 
ed? 


“In fact, no suit by an unregistered firm is 
competent and the only course open to the 
Court was to dismiss the suit. It could not 
withhold the permission so far as the plain- 
tiff is concerned debarring him from filing 
a fresh suit.” 


The earlier decisions, which we have noted 
above, were also noted by the learned Judge. 
It may be seen that in all these cases, the 
latter suit was held not barred though for 
different reasons. In some cases, the suit was 
held not barred on the ground that the plain- 
tiff itself was incompetent to file the suit and 
therefore there is no question of the Court 
granting permission to the plaintiff to fle a 
fresh suit and in such circumstances, the Court 
can only dismiss the suit and could not consi- 
der even the claim for filing a fresh suit. The 
other reason, found in some of these cases is 
that the unregistered firm, and the registered 
firm are technically different persons and 
therefore even an unqualified dismissal of the 
suit filed by the unregistered firm could not be 
considered as a bar for the institution of a 
fresh suit on the same cause of action. The 
third line of reasoning was that when the ear- 
lier suit was dismissed on the ground that the 
suit is barred under section 69 (2) of the 
Partnership Act, there was no determination of 
the cause of action or the subject-matter of 
the suit and there was no adjudication finally 
or otherwise and, therefore, the earlier order 
could not be considered either as estoppel or as 
res judicata and the subsequent suit is main- 
tainable. Of course, this argument is to be 
restricted tc a plea of estoppel or res judicata 
and may not be applicable when we consider 
the specific rule in Order 23, rule 4, Civil 
Procedure Code But suffice it to say that 
the dismissal of a suit when it was sought to 
be withdrawn on the ground that the plaintiff 
therein was unregistered firm, does not bar the 
filing of a fresh suit on the same cause of action 
after the firm gets itself registered and for 
doing so no permission is needed. 
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6. The decision is Jalal Mohd, v. Kakka 
Mohd.1, is not applicable to the facts of the 
present case. In that case, a suit was filed by 
an unregistered firm against another firm in 
which there was a common partner. In the 
earlier suit, no plea was raised under sec- 
tion 69 of the Partnership Act. After the 
decree was made, a fresh suit was filed by the 
common partner for a declaration that the 
decree obtained in the earlier suit was void as 
far as he was concerned on the ground that 
the said decree had been obtained by fraud 
and suppression of the unregistered partnership 
agreement between the defendants. This 
Court held that the earlier decree was not void 
and could be set aside on two main grounds. 
Firstly, in the earlier suit, the plaintiff who 
was a defendant there, did not raise the plea 
that the suit was barred and, therefore, 
he was estopped from raising that plea 
in a separate suit. Secondly, the decree passed 
in a suit instituted by an unregistered firm is 
not a nullity and the disability created by sec- 
tion 69 of the Partnership Act is with regard 
to the power of the Court to pass a decree. 
It may also be mentioned that the earlier suit 
was filed as a proprietary concern and not as 
a partnership. ‘The ratio of that judgment is, 
therefore, not in any way, against the view 
expressed in all these judgments which we 
have noted above. For the foregoing reasons, 
we agree with the learned Judge that the suit 
is not barred by the dismissal of C.S. No, 548 
of 1981. 


7. The next ground raised by the Jearned 
counsel for the appellant is that the suit could 
not have been filed under the Admiralty juris- 
diction of this ‘Court. The learned Judge 
held that the suit could not have been filed 
under the Admiralty jurisdiction, as the ship, 
which is the subject-matter, is not a foreign 
ship and in fact, it was a wreck in debris 
lying in port within the jurisdiction of this 
Court and the claim by the plaintiff could be 
considered only under the Ordinary Original 
Jurisdiction. Even so, the learned Judge held 
that since this Court has both civil as also the 
Admiralty jurisdiction, justice required that 
it is for the Court to exercise such jurisdic- 


1. (1971) 84 L. W. 654: A. I. R. 1972 
Mad. 86. 
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tion as the facts and circumstances justified, 
and not to be carried away by what is quoted 
as the provision of law under which the suit 
was filed. The leraned Judge was of the 
view that when all the requirements to enter- 
tain the suit are common to both the jurisdic- 
‘tions and are in fact satisfied, it will be doing 
a great injustice to dismiss the proceedings, 
because the party quoted on a understanding 
of thé law a wrong jurisdiction of the Court. 
We are in entire agreement with this view of 
the learned Judge for more than one reason. 
Even if the suit could not have been main- 
tained under the Admiralty jurisdiction, the 
plaint could have been only returned to the 
plantiff for proper presentation before the 
proper forum, in which case, the plaintiff need 
have to amend only the provision of Jaw, 
namely, the statement regarding the Admira- 
Ity jurisdiction alone has to be amended, and 
the plaint could have been re-presented under 
the original jurisdiction. It is also not the 
case of the defendant that on the date when 
this point was decided or when the suit was 
taken as one filed under the original jurisdic- 
tion, the claim in the suit barred by limitation. 


j8. In such circumstances, it would be only 
hyper technical to ask the ‘Court to return the 
plaint to the plaintiff for presenting it on the 
original side of this Court and not under the 
Admiralty jurisdiction. It is true that even 
after the suit is taken as one filed under the 
original jurisdiction, some of the reliefs asked 
for could not fit it. For instance, in the 
plaint, one of the prayers was that the Court 
should be pleased to order arrest of the vessel 
“Sir Goldfrey Armstrong” the dredger lying in 
the Madras Port. We normally use the words 
“ordering arrest of the vessel” only in Ad- 
miralty “jurisdiction. That will have to be 
considered by the Court below when giving the 
relief to the plaintiff after the trial of the suit. 
But, at this stage, treating the suit as one filed 
under the original jurisdiction could in no way 
\be said to have prejudiced the defendant in his 
defence. In the circumstances, therefore, we 
are of the view that the learned Judge was 
tight in treating the suit as one filed under 
the Ordinary Original Jurisdiction of this 
Court, though the cause title mentioned 
Admiralty jurisdiction. 


9. The learned counsel for the appellant con- 
tended that this conversion or treating the suit 
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as one under the Ordinary Original Jurisdic-- 
tion could be only in exercise of the inherent 
jurisdiction of this Court and such inherent 
jurisdiction is normally exercised to meet the 
ends of justice or to prevent the abuse of pro- 
cess of Court and in this case such a conver- 
sion could not be stated to be to advance the 
ends of justice. We are unable to agree with 
this contention. There could be no precise 
definition as to what is meant by ends of jus- 
tice; but it is a well understood expression. It 
depends on the facts and circumstances of each 
case. The learned Judge had exercised his 
jurisdiction and we could not say that there 
was any arbitrary exercise of power in treating 
the suit as one filed under the ordinary original 
jurisdiction. For the foregoing reasons, the 
appeal fails and it is dismissed. But, there 
will be no order as to costs. 


10. Under Article 134-A of the Constitution, 
the learned counsel for the appellants seeks 
leave to appeal to the Supreme Court. We 
consider that no substantial question of law of 
general importance which need to be decided 
by the Supreme Court arises out of our order. 
Accordingly, we decline to grant the kave. 

SJ: 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Nainar Sundaram, J. 


Krishnan Servai 
Appellant* 


Vs. 


Arulmighu Kaliamman Temple, Vatla- 
gundu, represented by S. Thangapandian 
as fit person, cause title amended as per 
order of Court, dated 9th March, 1979 in 
C.M.P. No. 2882 of 1979 

Respondent. 


Transfer of Property Act (IV of 1882), sec- 
tion 106—Tenant agreeing on 18th July, 1975 
in Exhibit 4-6 to vacate by 1st August, 1975 
—Tenant not vacating by lst August, 1975 but 
asking for further fime—Plaintiff-landlord not 
agreeing—Issue of notice, dated 11th August, 
1975 by landlord asking tenant to deliver pos- 
session by 17th August, 1975—Tenant alleging 
notice to be not in accordance with section 106 
of the Transfer of Property Act — Held 
Exhibit 4-6 was a contract to the contrary. 


The tenant, on 18th July, 1975, in the account 
books of the landlord, Exhibit A-6, agreed to 
vacate the suit property by 1st August, 1975. 
However, the tenant did not vacate and wanted 
further time. The landlord did not agree to 
this. On 11th August, 1975, the landlord 
issued Exhibit ‘A-3, a notice calling upon the 
tenant to deliver possession by 17th August, 
1975. ‘Thereafter the landlord filed the suit 
against the tenant for possession and damages. 
‘The tenant claimed that the notice of termi- 
nation of tenancy was not in accordancs with 
section 106 of the Transfer of Property Act. 
The trial ‘Court dismissed the suit. On appeal 
by the Jandlord the lower appellate ‘Court held 
that Exhibit ‘A-6 itself would amount to termi- 
nation of the tenancy and allowed the appeal. 
On second appeal by the tenant, 


Held: The defendant, under Exhibit A-6 ag- 
reed to vacate by 1st August, 1975, and it would 
amount to a contract to the contrary and there- 
after it was not open to the defendant to insist 
EE eee 


*S A. No. 1861 of 1978. 
27th September, 1982. 
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on a further notice of termination in accprd- 
ance with the terms of section 106 of the 
Transfer of Property Act. [Paras, 2 and 5.] 


After Exhibit A-6, the relationship of landlord 
and tenant came to an end and the corres- 
pondence that followed thereafter was only with 
the view to secure the eviction of the tenant 
who continued to be in occupation in spite of 
his undertaking to vacate by Ist August, 1975. 


[Para. 6.]: 


Cases referred to:— 

Ram Kumar v. Jagadish Chandra, 1951 S.C. 
J. 813: 1952 S.C.R. 269: 65 L.W. 219: 
A.I.R. 1952 S.C. 23; Batoomal v. Ramesh- 
war Nath, 1970 R.C.J. 635: A.I.R. 1971 
Delhi 98, 


Appeal against the decree of the Court of the 
Additional Subordinate Judge, Dindigul in 
Appeal Suit No. 176 of 1971 preferred against 
the decree of the Court of the District Munsif 
of Dindigul in Original Suit No. 38 of 1976. 


B. S. Gnana Destkan, for Appellant. 


The Court delivered the following 


JUDGMENT.—The defendant in O.S. No. 3& 
of 1976 on the file of the District Munsif of 
Dindigul is the appellant in this second appeal. 

The respondent herein is the plaintiff in the 
suit. The plaintiff laid the suit for recovery 
of possession and for damages from Ist 
August, 1975. There is no dispute that the 
defendant was a tenant of the suit property. 

There is nc document of lease exhibited in the 
case. Admittedly, the tenancy was not either 
for agricultural or for manufacturing purposes. 
Normally, in such a case, the tenancy will have 
to be determined by fifteen days’ notice ex- 
pirmg with the end of month of the tenancy. 

In the instant case, what happened is, the 
defendant on 18th July, 1975, in the account 
books of the plaintiff, in unequivocal temms, 
agreed tu vacate the suit property by Ist 
July, 1975. He did not adhere to this pro- 
mise but wanted a further extension of fifteen 
days’ time under Exhibit A-2, dated 2nd 
August, 1975. Obviously, this was not accep- 
table to the plaintiff and the plaintiff issued 
a notice on lith August, 1975, under the 
original of Exhibit A-3, calling upon the 
defendant to deliver possession by 17th August, 
1975. ‘The main question that arose on the 


F] 


contest by the defendant in the litigation was 
as to whether there should have been a fur- 
ther termination of tenancy within the meaning 
of section 106 of the Transfer of Property Act 
(IV of 1882), hereinafter referred to as ‘the 
Act. It is true that, the first Court held 
that there was no termination of tenancy as 
contemplated under section 106 of the Act 
and in this view dismissed the suit of the 
plaintiff for recovery of possession and granted 
a decree in favour of the plaintiff for a sum 
of Rs. 1,585 towards arrears of rent till the end 
of 15th December, 1975. The plaintiff appeal- 
ed and the lower appellate Court took the view 
that Exhibit A-6 itself would amount to 
termination of tenancy, hence chose to reverse 
the judgment and decree of the first Court, 
allowed the appeal and awarded damages at 
the rate of Rs. 75 per month to the plaintiff 
from Ist August, 1975, with proportionate 
costs. Hence this second appeal. 


2. At the time of the admission of this second 
appeal, the following substantial questions of 
law were mooted out for consideration: 


“(i) Whether the undertaking to vacate the 
shop by the lessee under Exhibit A-6 is a 
notice as contemplated under section 106 of 
the Transfer of Property Act; 


(i?) Whether the Court below is correct in 
construing Exhibit A-6 as a notice when 
the same stands waived by the subsequent 
notice Exhibit ‘A-3 given by the plaintiff; 


(iii) Whether the lower appellate Court 
erred in granting the decree for damages 
for use and occupation from Ist August, 
1975, when the plaintiff himself admitted 
that he has permitted the appellant to 
occupy the building up to 15th August, 
1975, as per the request -of the plaintiff 
under Exhibit A-2.” 


3. Mr. B. S. Gnanadesikan, learned counsel 
for the appellant, would submit that Exhi- 
bit A-6 could not satisfy the provisions of 
section 106 of the Act with reference to 
termination of tenancy and the lower appellate 
Court erred in counting Exhibit A-6 as amount- 
ing to termination of tenancy. J am not able 
to appreciate and accept this submission of 
the learned counsel for the appellant for the 
oe reason that under Exhibit A-6, the 
defendant has agreed to vacate and deliver 
MLJ 3 
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possession of the suit property to the plaintiff; 
by 1st August, 1975. This would amount to 

a contract to the contrary as contemplated in| 
section 106 of the Act. The relationship of. 
landlord and tenant comes into existemce on 

account of a contract between the parties and 

it is governed by the terms and conditions 

agreed to between the parties. The very set. 
of expressions “In the absence of a contract 

TEEPEE to the contrary” occurring in sec- 

tion 106 of the Act, makes it clear that primari- 

ly the contract between the parties should fix. 
and lay down the terms with reference to the 

tenure of the lease and of the formalities of 
termination of such lease. But if the contract 

is silent on these questions, then the statutory 

presumption arises and the obligation to termi- 

nate the tenancy in accordance with section 106. 
of the Act will become operative. It is by 

now well-settled that the contract to the con- 

trary need not necessarily be express but can 

also be implied, vide Ram Kumar v. Jagdish 

Chandra’. There is no qualification that the 

contract to the contrary must either be anterior 

to or contemporaneous with the contract of 
lease. It would also be a matter of subse- 

quent bargain and the parties may enter into 

a contract to the contrary either at the time 

of entering into a lease or such a contract to 

the contrary can also be struck even subse- 

quently. The parties would also be enabled 
by subsequent contract to vary the terms 

agreed to earlier. 


4. A similar question came up for considera- 
tion in Batoo Mal v. Rameshwar Nath’, be- 
fore a Division Bench and that Division Bench 
took the view that waiver is of a right; parties. 
may enter into a contract to the contrary at the 
time of entering into a ease; since the lease 
itself is based on a contract, the parties may 
agree to vary its terms by a subsequent con- 
tract; one of the parties may even agree to 
abandon a right given to it by section 106 in 
the absence of a contract to the contrary; and 
if the requirement of notice can thus be waived 
by an agreement between the parties, it would 
be reasonable to think that it could also be 
waived by such conduct as would be the evi- 


—_— a 


Te -1951 S:C.J:-813: 1952 S5.C:R:: 269: 
65 L.W. 219: A.T.R. -1952 S.C; 23. 
Pa 1970 R.C.J. 635: A.I.R. 1971 Delhi 
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{dence of the intention of the parties. In my 
view, this appears to be the reasonable and 
the practical construction that could be put on 
section 106 of the Act with reference to the 
contract to the contrary contemplated theretn. 


5. In the instant case, the defendant, under 
Exhibit A-6, agreed to vacate by Ist August, 
1976, and it would amount to a contract to the 
contrary and thereafter it is not open to the 
defendant to insist on a further notice of 
termination in accordance with the terms of 
section 106 of the Act. One other point which 
the learned counsel for the appellant urges 1s 
that subsequent to Exhibit A-6, the plaintiff 
issued Exhibit A-3 and that must be taken 
to be the notice of termination and since it is 
not in accordance with section 106 of the Act 
that factor should be put against the plaintiff's 
action for eviction against the defendant. In 
my view, this is a factual misconception. 
Exhibit A-3 is only pursuant to Exhibit ‘A-6 
and the defendant was called upon to imple- 
ment and adhere to his undertaking expressed 
in Exhibit A-6 and Exhibit A-3 cannot be 
construed as an independent notice of termina- 
tion. In my view, by Exhibit A-6, the defen- 
dant had agreed to vacate, waiving his right 
to have a notice of termination of tenancy 
-within the meaning of section 106 of the Act 
and that would suffice for the purpose to ena- 
ble the plaintiff to pursue the cause for evict- 
ing the defendant, the tenant. 


6. The third and the last aspect which the 
learned counsel for the appellant urged is that 
it was not competent for the lower appellate 
Court to award damages from Ist August, 
1975, because by Exhibit A-3 the defendant 
was called upon the vacate only by 17th 
‘August, 1975. Here again, the factual aspect 
does not support this submission of the learn- 
ed counsel for the appellant. After Exhi- 
‘bit A-6 the relationship of landlord and tenant 
came to an end and correspondence that follow- 
ed thereafter were only with a view fo secure 
the eviction of the tenant wh» continued to be 
in occupation in spite of-his undertaking to 
vacate by Ist August, 1975. Hence the posi- 
tion will not stand altered and the liability of 
the defendant to compensate the plaintiff by 
way of damaged from Ist August, 1975, will 
subsist and cannot be avoided. 


7. For all these reasons, I am not able to 
‘interfere in second appeal and accordingly 
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this second appeal fails and the same is dis-- 
missed. There will be no order as to costs. 
The defendant will have three months from 
today to vacate the suit property. 


S.J Appeal dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Padmanabhan, J. 


T. S Pichaiya, Tuticorin 


Petitioner* 
v. 
The Rent Controller, Tuticorin and 
another 


Respondents. 


(A) Tamil Nadu Buildings (Lease and Kent 
Control) Act (XVIII of 1960), (as amended 
by Act XXIII of 1973), section 18—Powers 
of the Rent Controller to order restitution. 


(B) Civil Procedure Code (V of 1908), 
sections 144 and 151—Applicability to Kent 
Control Proceedings. 


The petitioner was the owner of the premises 
bearing door No. 479, V. E. Road, Tuticorin, 
he having purchased it. At the time of pur- 
chase the second respondent was a tenant of 
the premises on a monthly rent of Rs. 90. 
The second respondent attorned the tenancy in 
favour of the petitioner. The petitioner filed 
a petition for eviction of the respondent under 
section 10 (2) (c) and 10 (3) (c) (4) of the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act. The tenant did not appear and 
was set ex parte and an eviction order was 
passed. The petitioner filed a petition for 
execution of the order of eviction. ‘The pro- 
perty was delivered to the petitioner through 
Court. The tenant filed an application under 
section 12 (3) of the Tamil Nadu Buildings 
(Lease and Rent Control) Rules to set aside 
the ex parte order and the ex parte order was 
e—a 


*W.P. No. 11636 of 1981. 
20th July, 1982. 
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set aside. The petitioner-landlord filed an 
appeal to the Appellate Authority. The 
tenant during the pendency of the appeal filed 
a petition for redelivery of the property under 
sections 144 and 151, Civil Procedure Code. 
The Rent Controller ordered redelivery. The 
present writ petition was filed to set aside the 
order of the Rent Controller. 


Held, that an application for restitution is an 
application for execution and consequently the 
Rent Controller has got the power to order 
Testitution. If once in exercise of his powers the 
Rent Controller finds that possession has been 
delivered on the basis of an order of eviction 
which has been subsequently set aside, cer- 
tainly he has the power to order redelivery. 
Section 18 itself creates a fiction that every 
order passed by the Rent ControHer shall be 
executed as if it were an order of a civil Court 
and that for that purpose he has all the powers 
of a civil Court. The application for resti- 
tution is only an application for execution. 

[ Paras. 4 and 7.] 


The right to restitution is not derived from 
section 144, Civil Procedure Code. The lower 
Court had the power to order restitution under 
its inherent powers and direct redelivery under 
section 144 of the Code. The same conclu- 
sion can be arrived at on the basis of another 
principle of Jaw as well, viz , actus curiae nemi- 
nem gravabit—an act of Court shall prejudice 
no man. In other words, the ‘Court will not 
allow a suitor to suffer by reason of a wrong 
order and the moment the mistake is dis- 
covered it will rectify the error and put him 
so far as possible in the position he would 
have occupied had the wrong order not been 
passed. The contention that the Rent Con- 
troller after the amendment of the Act in 1973 
had no powers to order restitution and effect 
tedelivery of the property notwithstanding the 
fact that the order of eviction had been set 
aside subsequently cannot be accepted. To 
‘hold otherwise would be to set a premium on 
fraud and it would also be possible for a land- 
lord to get ¢x parte orders of eviction behind 
the tenant’s back and obtain possession and the 
tenant would find himself in a helpless situa- 


tion. [Para, 8.] 
‘Cases referred to :— 
Thangaswamy Chettiar v. Bapoo Sahib, 


(1949) 2 M.L.J. 699: 62 L.W. 876; Soma- 
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sundaram v. Chokkalingam, (1917) I.L.R. 
40 Mad. 780: 5 L.W. 267: 38 I.C. 806; 
Unnamalai Ammal v. Mathan, (1917) 33 M. 
L.J. 413.6 L.W. 359: 42 I.C. 530; Palani- 
yandi Pillai v. Rasappa Pillai, (1937) 2 M.L. 
J. 108: 45 L.W. 522: A.I.R. 1937 Mad. 
173; Arunagiri Nadar v. Rathinasami, (1970) 
83 L.W. 745: (1971) 1 M.L.J. 220: A.I. 
R. 1971 Mad. 162; Md. Hussain v. Pitchai, 
(1970) 2 M.L.J. 663; Mayilsami Gounder v. 
Rammoorthi Chettiar, (1970) 1 M.L.J. 606; 
Commissioner of Income-tax v. Amarchand, 
(1963) 1 S.C.J. 411: 48 I.T.R. 159: A. 
I.R. 1963 S.C. 1448; Ramaswamy Iyer v. 
Ramakrishnayya, (1969) 2 M.L.J. 272; 
Ramanujam Naidu v. Panchanatha Mudaliar, 
(1980) 93 L.W. 136; Subramam Pillai v. 
Rajakanni Nadar, (1971) 1 M.L.J. 223: 
83 L.W. 758: A.I.R. 1971 Mad. 310; Com- 
missioner of Income-tar v. Shakuntala, 
(1962) 2 S.C.R. 871; Birendra Nath Basu 
Thakur v. Surendra Kumar Basu Thakur, 
I.L.R. (1940) 1 Cal. 486: A.I.R. 1940 
Cal. 260; Rodger v. The Comptoir D’Escomp- 
tede Paris, (1871) L.R. 3 P.C. 465; Jai 
Berhma v. Kedar Nath Marwari, (1922) I. 
L.R. 2 Pat. 107; Ghose Khan v. Rent Con- 
troller, (1981) 2 M.L.J. 388; Bengal Immu- 
nity Company v. State of Bihar, (1955) 2 M. 
L.J. (S.C.) 168: 1955 S.C.J. 672: (1955) 
2 S.C.R. 603: A.I.R. 1955 S.C. 661; T. 
K. Sundaram v. V. Babraj, (1982) T.L. 
N.J. 297. 


K. Srinivasan, K. Raghunathan and V. Pra- 
bhakar, for Petitioner. 


Manivannan, for Respondent. 


The ‘Court made the following 


OrpEr.—The petitioner is the owner of pre- 
mises bearing door No. 479, V. E. Road, 
Tuticorin, he having purchased the property 
from the original owner, one Bhuvanasundari. 
At the time of purchase the second respondent 
Noble Fernando, was the tenant of the pre- 
mises on a monthly rent of Rs. 90. The 
second respondent thereafter attorned the ten- 
ancy in favour of the petitioner. Thereafter, 
the petitioner fled R.C.O.P. No. 42 of 1981 ` 
for eviction of the second respondent under 
section 10 (2) (i) and 10 (3) (a) (i) of the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) ‘Act, before the first respondent. Since 


r 
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the second respondent did not appear pursuant 
to the notice, so it is alleged by the peti- 
tioner, the first respondent set him ex parte 
and passed an order of eviction. The peti- 
tioner then filed E.P. No. 157 of 1981 for 
execution of the order of eviction. The pro- 
perty was delivered to the petitioner through 
Court on 2nd July, 1981. Subsequently, the 
sgcond respondent filed an application I.A. 
No. 195 of 1981 under rule 12 (3) of the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Rules, to set aside the ex parte order, of 
eviction passed on 14th April, 1981. He con- 
tended that summons in the rent control pro- 
ceedings were not served on him and that his 
signature was forged on the summons. The 
Rent Controller accepted the contention of the 
second respondent and set aside the er. parte 
order of eviction. ‘Against the said order of 
the Rent Controller setting aside the order of 
eviction, the petitioner has filed C.M.'Ai. No. 
119 of 1981 before appellate authority (Princi- 
pal Sub-Judge, Tuticorin) and the appeal is 
pending. The second respondent had in the 
meanwhile filed E.A. No. 588 of 1981, for re- 
delivery of the property under sections 144 
and 151 of the Civil Procedure Code. In view 
of the fact that the ex parte order of eviction 
had been set aside the Rent Controller ordered 
redelivery by his order, dated 8th December, 
1981. The writ petition has been filed to set 
aside the said order of the Rent ‘Controller. 


2. Mr. K. Srinivasan, the learned counsel 
for the petitioner urged the following condi- 
tions. The order of eviction was passed under 
the Tamil Nadu Buildings, (Lease and Rent 
Control) Act (XVIII of 1960)), as amend- 
ed by Act XXIII of 1973. Section 18 of the 
Act as amended dealt with execution of orders. 
Section 18 (1) specifically provided that only 
orders under sections 10, 14, 15, 16 and 17 
and every order passed on appeal under section 
23 or on revision under section 25 shall be 
executed by the Controller, as if such order is 
an order of a civil Court and for this purpose 
the Controller shall have aH the powers of a 
civil ‘Court. The learned counsel made a 
comparative reference to section 9 of the 1949 
Act, section 18 of 1960 Act, before the amend- 
ment in 1973 and also section 18 as it stood 
amended in 1973. The learned counsel fur- 
ther argued that so long as the ‘Act does not 
confer a power of redelivery on the statutory 
authority under the provisions of the Act, the 
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Rent Controller would have no jurisdiction to 
order redelivery notwithstanding the fact that 
the ex parte order of eviction had been set 
aside. 


3. On the other hand, Mr. Manivannan, the. 
learned counsel for the second respondent con- 
tended that the application for redelivery,. 
which in effect is an application for restitution, 
was an execution application and that conse- 
quently the Rent Controller will be competent 
to deal with the same under section 18 (1) of 
the Act. The learned counsel emphasised’ 
upon the fact that every order made under 
sections 10, 14, 15, 16 and 17, shall be exe- 
auted by the ControHer as if such an order is 
an order of a civil Court and the Controller 
shall have all the powers of a civil Court. The 
learned counsel further urged that on the prin- 
ciple that no act of Court shall prejudice æ 
party, the Rent Controller would have juris- 
diction to order redelivery when it discovered’ 
that the delivery had been effected on the basis 
of a wrong order of eviction which had been 
subsequently set aside. 


4. The question that arises for consideration 
is whether the Rent Controller has jurisdiction 
to order redelivery of the property to the 
second respondent consequent on his setting 
aside the order of evictfon. Section 18 of the 
Act as amended in 1973 reads as foHows: 


“18. Execution of Orders.—(1) Every 
order made under sections 10, 14, 15, 16 
and 17 and every order passed on appeal 
under section 25 shall be executed by the 
Controller, as if such order is an order of 
a civil Court and for this purpose, the Con- 
troller shall have all the powers of a Court.” 


No doubt, there is some difference in language 
between section 18 as amended in 1973 and 
the corresponding provisions under the 1949 
Act and the 1960 Act before its amendment. 
Section 9 of the 1949 Act provided that every 
order of eviction passed by the Rent Controller 
or an appellate authority should be executed 
by the specified Court as if it were a decree 
of that Court. Similarly, the 1960 ‘Act before 
its amendment provided that every order made 
under sections 10, 12, 13, 14, 15, 16 and 17 
and every order passed on appeal under sec- 
tion 23 or on revision under section 25 shall 
be executed by the specified ‘Courts. How- 
ever, after the amendment the power of exe- 


N 
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«cution is conferred on the Rent Controller 
himself. However, he shall execute the 
-order as if such order were an order of civil 
Court. For that purpose section 18 conferred 
on him the powers of a civil ‘Court. Mr. 
Srinivasan is right in his submission that it is 
now settled by decisions of this Court that the 
Rent Controller is not a civil Court. How- 
-ever, I am unable to accept the contention of 
Mr. Srinivasan that since the Rent Controller 
is not a civil Court, he will not have the 
‘power to order redelivery by way of restitu- 
tion. Section 18 while conferring power 
‘on the Rent Controller to execute on 
order, it has equally conferred on the Rent 
Controller all the powers of a civil Court for 
the purpose of execution. Section 10 provides 
for an order being passed for eviction of 
tenants. Section 14 provides for recovery of 
possession by the landlord for repairs and re- 
‘construction. Section 16 deals with the right of 
the tenants to occupy a building if it is not de- 
‘molished within the period mentioned therein. 
Section 17 prohibits the landlord from inter- 
fering with the amenities available to a tenant. 
When an order for eviction is passed under 
‘section 10 the Rent Controller is empowered 
under section 18 to entertain an execution 
petition for eviction of the tenant by the land- 
lord. For the purpose of execution, he has 
got all the powers of a civil Court If once 
in exercise of his powers under section 18 the 
Rent Controller finds that delivery of posses- 
‘sion has been ordered on the basis of an 
order of eviction which has subsequently been 
set aside, certainly he has the power to order 

edelivery, ‘This is because section 18 itself 
{creates a fiction that every order passed by 
the Rent Controller shall be executed as if 
"such an order is an order of a civil Court and 
for that purpose the Controller is given all the 
‘powers of a civil Court. The application for 
restitution is only an application in execution. 
If the Rent Controller is terms of section 18 
{has got the power to entertain an execution 
petition he will have equally the power to 
order restitution, An already stated, the Rent 
Controller though remains a Rent Controller, 
ur the matter of execution he executes the 
order as if it is an order of a civil Court and 


for that purpose he has all the powers of civil 
Court, n Ee 
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5. In Thangaswamy Chettiar v. Bapoo- 
Sahib’, a similar question arose for considera- 
tion under sections 9 and 12 of the 1946 Act. 
In an application for eviction of a tenant on 
the ground of arrears of rent, the landlord 
got an order for eviction and actually got 
possession of the building in execution. The 
order of eviction passed by the Rent Control- 
ler was set aside by the appellate authority. 
Thereafter, the tenant filed an application for 
restitution and redelivery was ordered by 
the Subordinate Judge. Against that the 
landlord carried an appeal before this Court 
which was disposed of by a Bench of this 
Court. Jt was contended before this Court 
that the Subordinate Judge had no jurisdiction 
to order restitution and that section 144 of 
the Civil Procedure Code, did not apply to 
orders of eviction passed under the Rent Con- 
trol Act. On behalf of the tenant it was con- 
tended that so far as the Province of Madras 
was concerned it was established that restitu- 
tion proceedings were in the nature of execu- 
tinn proceedings, that section 8 of Madras 
Act XV of 1946, provided a machinery for 
executing orders passed in appeal, that the 
Court set up for that purpose in the mofussil 
was the Court of the Subordinate Judge or 
District Judge where there was no Sub-Judge 
and that the general rule was that once the 
ordinary tribunals were seized of a matter, the 
forms, procedure and reliefs usually observed 
by and obtainable in such Courts became 
applicable and available in respect of that 
matter. Balakrishna Ayyar, J., speaking for 
the Bench observed as follows:— 


“It is clear that the first of the three pro- 
positions on which Mr. Narayana ‘Aiyar 


founded his reply is well-established in the 
province. ” 


The learned Judge in support of his conclu- 
sion extracted the propositions in the follow- 
ing cases. In Somasundaram v. Chokka- 
lingam?, it was decided: “an application for 
restitution is an application in execution under 
the new Code of Civł Procedure.” In 


Unnamalai Ammal v. Mathan®, it was ob- 
served : 








1. (1949) 2 M.L.J. 699: 62 L.W. 876. 
2. (1917) I.L.R. 40 Mad, 780: 5 L.W. 
267: 38 I.C. 806. 


3. (1917) 33 M.L.J. 413: 6 L.W, 349. 
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“An application for restitution is an appli- 
cation for execifion of a decree and is gov- 
erned by Article 182 and not by Article 181, 
Limitation Act. Again in Palantyandi 
Pillai x. Rasappa Pillai, it has been ob- 
served: “It is no doubt true that our High 
Court has taken the view that an application 
for restitution in an application for execu- 
tion of the decree whatever may be the view 
of the other High Courts.” 
6. A similar question arose for consideration 
before Ramaprasada Rao, J., in <Arunagirt 
Nadar v. Rathinasami? The landlord of the 
building obtained an ery parte order of evic- 
tion against his tenant and pursuant thereto 
took possession of the property, In these cir- 
cumstances, the learned Judge was called upon 
to decide whether in the absence of an express 
statutory provision which would enable the 
Court to direct restitution, it could do so 
ex debtio justitiae. The learned Judge after 
extracting a passage from the judgment of the 
Chief Justice in Mayilsami Gounder v. Ram- 
moorthi Chettiar®, observed thus: 


“Tt is, therefore, clear that in the absence 
of an express provision or a provision by 
necessary intendment which would enable 
a civil Court to direct redelivery, the civil 
Court does not possess such power.” 
It may be mentioned that the decision relied 
upon by the learned Judge arose under the 
Madras Cultivating Tenants Protection Act, 
and the question that arose for decision was 
whether the Revenue Divisional Officer acting 
under section 4 (5) of the said Act had juris- 
diction to order restoration in case the order of 
execution under which possession was taken 
was reversed by the appellate Court. It is 
Significant that the decision in Thangaswamy 
Chettiar v. Bapoo Sahib*, was not cited be- 
fore the learned Judge. 


7. An identical situation arose for decision 
before Ramanujam, J., in Md. Hussain v. 
Pitcha®. In this case the landlord obtained 
an ex parte order of eviction and obtained 
possession of the property in execution of the 
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1. (1937) 2 M.L.J. 108 at 112: 45 L. 
W. 522: A I.R. 1937 Mad. 173. 

2. (1971) 1 M.L.J. 220: (1970) 83 
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order. Subsequently, the ey parte order of 
eviction was set aside at the instance of the 
tenant. It is unnecessary to narrate the fur- 
ther proceedings between the landlord and 
tenant except to State that ultimately the 
tenant applied for restitution and obtained re- 
delivery of property; the landlord carried the 
Inatter in revision before this Court. Ramanu- 
jam, J., observed as follows: 


“On a due consideration of the rival con- 
tentions of the parties on the point, I am 
inclined to follow the decision of the Bench 
in Thangaswamy Chettiar v. Bappo Sahib’. 
With due respect, I cannot accept the con- 
trary view taken by my learned brother, 
Ramaprasada Rao, J., in C.R.P. No. 967 of 
1968 relying on the decision of the Division 
Bench in Afayilsami Gounder v. Rammoorthi 
Chettiar?, which dealt with the power of 
the Revenue Divisional Officer, an autho- 
rity constituted under the Madras Act XXV 
of 1955, to order restitution and held that 
he had nc such power for the reason that 
he is bound by the provisions of the statute,. 
that he cannot act outside the Act and that 
statutory Tribunals had no inherent powers 
to order restitution. J am not in a position 
to apply the principle of that decision deal- 
ing with the powers of statutory Tribunals, 
to the facts of the present case where the 
eviction order had been executed by a civil 
Court under the pmovisions of section 18 of 
the Madras Buildings (Lease and Rent Con- 
trol) Act, which enables the civil Court to 
execute an order of eviction as if it were 
a decree passed by that Court. Once 
the eviction order is treated as a decree of 
Court and taken to a civil Court for execu- 
tion as per section 18, such proceedings 
will be governed by the provisions of the 
Code of Civil Procedure, relating to execu- 
tion of decrees so long as the provisions of 
the Rent’ Control Act did not modify or 
restrict the power of the civil Court under 
the Code. It is well-established that an 
application for restitution is treated as an 
application for execution. Unlike under the 
Madras Act XXV of 1955, the order of 
eviction passed under the Rent Control Act 


—_— -= 
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has been specifically made executable only in 
a civil Court and there is no provision in the 
Act itself curtailing or modifying its powers 
under the Code in matters of execution. It 
is because of this special feature by which 
an order of eviction is brought before a 
regular Court for execution, Ramaprasada 
Rao, J, had held in Ramaswamy Iyer v. 

Ramabkrishnayya', that the provisions of the 
Limitation Act, would become applicable to 
the proceedings for eviction arising under 
the Rent Control Act. This is also the view 
taken by the Division Bench in Thanga- 
swamy Chettiar v. Bapco Sahib*?. But I 
find that the said Bench Decision was not 
bought to the notice of Ramaprasada Rao, 
J, in C.R.P. No. 967 of 1968. I there- 
fore hold that the lower Court had the power 
to order restitution under its inherent powers 
and direct redelivery under section 144 of 
the Code of Civil Procedure, following the 
decision in Thagaswamy Chettiar v. Bapoo 
Sahib? ,”’ 


Mr. K. Srinivasan sought to distinguish the 
above decision of Ramanujam, J., on the 
ground that the case arose under section 18 
of the Act before its amendment in 1973 when 
the order of the Rent Controller was to be 
executed by a civil Court. Undoubtedly the 
Situation arose before the amendment of sec- 
tion 18 in 1973.” However, in my opinion, 
that does not in any manner render the 
principle laid down by Ramanujam, J., in 
applicable to the facts of the present case. As 
already stated after the amendment of sec- 
tion 18 of the Act in 1973 the Rent ‘Controller 
himself executes the order of eviction as if 
it were an order of a civil Court and for that 
purpose he will have all the powers of a civil 
Court. If by this legal fiction the Rent 
Controller has all the powers of a civil 
Court in the matter of execution of an order 
of eviction, I am unable to understand why he 
would have no power to order an application 
for restitution which is nothing but an execu- 
tion application. In this connection, it 
will be useful to refer to a decision of Rama- 





: 62 L.W.+876. 


swamı, }., in Ramanujam Naidu v. Pancha- 
natha Afudaliar’, The question that has to be 
decided hy the learned Judge was whether the 
Rent Controller had the power to excuse the 
delay in filing an application to bring on record 
the legal representatives, In that case, the 
application to bring on record the legal repre- 
sentatives of a deceased tenant was filed in exe- 
cution. After referring to section 18 of the 
Act prior to and subsequent to the: amend- 
ment of 1973, the learned Judge observed as 
follows: 


“Tt is the contention of the learned counsel 
for the petitioner that prior to the amend- 
ment, the Rent Controller while executing 
the order made by him was acting as a civil 
Court and it is in those circumstances this 
Court held in Subramani Pillai v. Raja- 
kanni Nadar?, that the old rule 32 was not 
applicable to execution proceedings, and 
that after the amendment, the executing 
forum now is the Rent Controller and as 
such rule 25 would be applicable’ to the 
present execution petition filed under the 
amended section 18. I am unable to 
agree with this contention of the learned 
counsel. Under the old section the decree 
remains as that the Rent Controller and 
the Rent Controller executing it shall be 
deemed to be a civil Court. But under the 
new provision, the Rent ‘Controller but the 
decree shall be executed as if it is a decree of 
the civil Court. If once the eviction order 
of the Rent Controller shall be deemed to- 
be a decree of the civil Court, and is to be: 
executed an if it were an order of the civil 
Court, then the provisions of Order 21. 
Civil Proceduhe Code, as far as may be, 
will be attracted. Rule 25 in terms ‘is not 
applicable to a death occurring after the- 
decree in execution proceedings as it in 
terms is applicable only to proceedings 
pending before the Rent Controller. Though 
the Rent Controller is now executing the 
decree, he is not executing an order of the 
Rent Controller, but an order which shall be 
deemed to be an order of the civil Court 
which he is executing. In such a proceed- 
ing rule 25 is not applicable. The ratio of 


1. (1980) 93 L.W. 136. 
2. (1971) 1 M.L.. 223: 83 L.W. 758:. 
A.I.R. 1971 Mad. 310. 
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the decision in Stbramania Pillai v. Raja- 
kanni Nadar’, therefore still holds good and 
is applicable. It may also be mentioned 
that in executing the order of eviction as if 
it were an order of the civil Court, the 
Controller shall also have all the powers of 
the civil Court. In proceedings in exe- 
cution in civil Courts, the provision of 
section 5 of the Limitation Act, is appli- 
cable and therefore, an application for 
excusing the delay in filing the petition for 
bringing on record the legal representatives, 
if there is any delay, could also be main- 
tainable.” 


am therefore of the view that an application 
for restitution is an application for execution 
land consequently the Rent Controller has got 
the power to order restitution. 





i The same conclusion can be arrived at on 
the basis of another principle of law as well, 
liz., actus curiae nominem gravabit. An act 
of Court shall prejudice no man. In other 
words, the Court will not allow a suitor t^ 
[suffer by reason of a wrong order and the 
'moment the mistake is discovered it will rectify 
he error and put him as far as possible in the 
position he would have occupied had the wrong 
order not been passed. It has further to be 
noted that section 144 is not exhaustive. 


‘9, In Birendra Nath Basu Thakar v. Suren- 
dra Kumar Basu Thakur?, it is observed thus: 


“The power of a Court to direct restitution 


is inherent in the Court itself. It rests on l 


the principle that a Court of justice is 
under a duty to repair the injury done to a 
party by its act: Rodger v. The Comptoir 
D’Escomptede Paris; Jai Berhma v. 
Kedar Nath Marwari*. The right of a 
party to have restitution and the duty of 
the Court to give him restitution do not 
rest on the provisions of section 144 of the 
Code of Civil Procedure, which defines the 
procedure only in one class of cases requir- 
ing restitution by enacting that the appli- 
cation foy restitution is to be made in the 
Court of first instance.” 





1. (1971) 1 M.L.J. 223: 83 L.W. 758. 
2. YV.L.R. (1940) 1 Cal. 486: 'A.T.R. 
1940 Cal. 260. 
3. (1871) L.R. 3 P.C. 465. 
4, ‘(1922) I.L.R. 2 Pat. 10. 
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To quote Balakrishna Ayyar, J., in Thanga- 

swamy Chettiar y. Bapoo Sahbe: : 
“It is a basic rule that the Courts will not 
permit a suitor to suffer by reason of a 
wrong order it has made and that when once 
the error is discovered it will be so far as 
possible put him in the position which he 
would have occupied if the wrong order had 
not been made. The right to restitution is 
not derived from section 144, Civil Proce- 
dure Code.” 


10. Ramanujam, J., also stated the above 
factum of law in Md. Hussain v. Pitchai*, 
thus: 


“The ratio of the decision in Thangaswamy 
Chettiar v. Bapoo Sahib1, is based on the 
well-known principle that once a matter 
comes before a regular civil Court, its fur- 
ther course will be governed by the provi- 
sions of the ‘Code and all the ordinary 
incidents of procedure of that ‘Court will 
apply to that matter, as also the fact that an 
application for restytution is treated as an 
application for execution of a decree and is 
governed by Article 182 of the Limitation 
Act.” 


11. Jn this context it will be useful to quote 
the following statement of the law in Craies 
on Sthtute Law, in Seventh edition, page 111: 


“Tf a statute is passed for the purpose of 
enabling something to be done but omits to 
mention in terms some detail which is of 
great importance (if not actually essential), 
to the proper and effectual performance of 
the work which the statute has in confem- 
plation the Courts are at liberty to infer that 
the statute by implication empowers the 
detail to be carried out.” 


12. Tt is to get over the above principle of 
law that Mr. Srinivasan laid stress on the fact 
that the Rent Controller is not a Court and 
cited the line of cases to that effect. It is 
enough tu refer to the decision of Ratnavel 
Pandian, J., in Ghose Khan v. Rent Control- 
ler, Coimbatore?. ‘The learned Judge has in 





1. (1949) 2M.L.J. 699: 62 L.W. 876. 
2. (1970) 2 M.L.J. 663. 
3. (1981) 2 M.L.J, 388. 
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with section 11 of the ‘Act after the 
amendment held that the Rent Controller with- 
‘in the meaning of Act XVIII of 1960 is not 
a Court but only a statutory functionary com- 
petent to exercise the power given to him 
under the statute and therefore the provisions 
of the Indian Limitation Act are not applica- 
ble to proceedings 
he is clothed with all procedural powers of a 
civil Court in executing the order passed by 
him. The learned Judge was dealing with the 
question whether Article 120 of the Limitation 
Act would be attracted to proceedings before 
the Rent Controller. But as regards the power 
of execution the learned Judge has observed 
as follows: 


“It is well-settled that legal fictions are 
created only for some definite purpose and 
that the said fictions created by the statute 
cannot be extended beyond the purposes for 
which they were created. In interpreting the 

legal fiction of a statute, the Court is not 
expected to travel beyond the provisions of 
the statute by which the fiction is created 
and the Court also cannot extend such a 
fiction by importing another fiction. The 
fiction enacted by the legislature must be 
restricted by the plain terms of the 
statute: Vide Bengal Immunity Company 
v. State of Bihar, Commissioner of In- 
come-tax v. Amarchand? and Commis- 
sioner of Income-tax, Bombay City IT 
v. Shakuntala and two others”. There- 
fore, the Rent Controller ought to have seen 
that the fiction created by section 18 of the 
Act can be extended only for the limited 
purpose of exercising the powers vested in 
a civil Court, while executing the orders of 
eviction, such as those provided under 
Order 2) of the Code, but canmot be extend- 
ed to matters such as those contained in 
Order 22 and the other provisions of the 
Code, relating to the execution of a decree.” 


The above passage will be sufficient for the 
present purpose to show that the said decision 





1. 1955 S.C.J. 672: (1955) 2 S.C.R. 
603: (1955) 2 M.L.J. (S.C.) 168: ALR. 
1955 S.C. 661. 


2. (1963) 1 S.C.J. 411: 48 I.T.R. 59: 


A.I.R. 1963 S.C. 1448. 
3. (1966) 2 S.O.R. 871. 
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is not an authority on the question whether 
the Rent Controller has got the power to order 
redelivery when it is found that the very order 
on the basis of which delivery had been effect- 
ed had been set aside, 


13. I have therefore, no hesitation in reject- 
the contention of Mr. Srinivasan, that the 
Rent Controller, after the amendment of the 
Act in 1973 has no powers to order restitution 
and effect redelivery of the property to the 
tenant notwithstanding the fact that the order 
of eviction has been set aside subsequently. 
To hold otherwise would be to set a premium 
on fraud and it would also be possible for a 
landlord to get ex parte orders of eviction 
behind the back of the tenant and obtain pos- 
session and the tenant would find himself in a 
helpless situation. 


14. I, therefore, dismiss the writ petition, but 
in the circumstances without costs. 


15. After I pronounced this judgment, Mr. 
K. Srinivasan, with his characteristic fairness 
brought te my notice a decision of Nainar 
Sundaram, J., in T. K. Sundaram v. V. 
Balraĵj*, which the learned counsel received 
today. The learned Judge has taken the same 
view and held that the Rent ‘Contrmller has 
jurisdiction to order re-delivery. This will also 
form part of the judgment. 


RS; Petition dismissed. 








1. (1982) T.L.N.J. 297 (part 21). 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—P.. R. Gokulakrishnan and S. 
Nainar Sundaram, JJ. 


Kedariswaran and 96 others 


A ppellants* 
v. 


Sri Nadanapatheeswarar Temple, repre- 


sented by its Fit Person, Thirukandees- 
waram and another 


Respondents. 


Madras Minor Inams (Abolition and Conver- 
ston into Ryotwari) Act (XXX of 1963), 
sections 3 (a) and (b), 7, 11 and 16 (4) (ii) 
—Villagers claiming patta to various items of 
land—Suo motu enquiry by Settlement Tahsil- 
dar — Villagers held not entitled to patta — 
Direction that lands should vest with the 
Government—A ppeal to Inams Abolition Tri- 
bunal—Appeal dismissed for default—During 
pendency of appeal the first respondent in 
second appeal, temple, moving Settlement 
Tahsildar to conduct fresh enquiry—Fresh en- 
quiry conducted and patta directed to be issued 
in favour of temple in respect of the same 
lands — Appeal to Tribunal — Preliminary 
objectton that Settlement Tahsildar has no 
power to rescind the earlier order—Tribunal 
confirning order of Settlement Tahsildar — 
Appeal to High Court—Order set aside. 


The Settlement Tahsildar conducted a suo 
motu enquiry under section 11 of Tamil Nadu 
Act XXX of 1963 and found that the lands 
comprised in three specified survey numbers 
were used by the villagers. He held that none 
was entitled to a ryotwari patta in respect of 
those lands under sectiom 7 of the Act and 
that the lands should continue to vest with the 
Government under section 3 (b) and (c). 
The first respondent, temple filed an appeal 
to the Inams (Abolition) Tribunal and it was 
dismissed for default. But during its pen- 
dency, the first respondent had moved the 
settkment Tahsildar to hold a fresh enquiry. 
In the fresh enquiry patta was directed to be 
issued to the first respondent in respect of 
the survey numbers which were originally 
directed to be vested with the Government. 
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The appellants preferred an appeal against 
the grant of patta. The appeal was dismissed. 
On second appeal to the High Court, 


Held: The Settlement Tahsildar has no 
power to review his own order which had 
been already taken by way of appeal to the 
Tribunal and that appeal had been dismissed 
for non-prosecution, The fact that the Settle- 
ment Tahsildar had once again considered the 
eta of pari will not in any way cure the 
efect inasmuch as there was absolutely 
no provision under the Tamil Nadu Act XXX 
of 1963 or the rules framed thereunder for 
Such a course being adopted by the Settle- 
ment Tahsildar. Section 16 (4) (fi) also 
fortifies the view to the effect that the Settle- 
ment Tahsildar, who had decided the matter 
in respect of the same survey numbers after 
holding the enquiry under section 11 of the 
Act cannot review the same once over again: 


R. S. Venkatachari, for Appellants. 
Annamalai, for Respondent. 


The Judgment of the Court was defivered by 


Gokulakrishnan, J.—The appellants number- 
ing 97 are villagers of Thirukandeeswaram 
near Panruti in South Arcot District. They 
claim patta to various items of Survey Num- 
bers annexed to the order passed by the Settle- 
ment Tahsildar. There was a suo motu en- 
quiry originally by the Settlement Tahsildar, 
Thanjavur, under section 11 of Tamil Nadu 
Act XXX of 1963 (heremafter referred to as 
the Act). By order, dated 30th December, 
1970, the Settlement Tahsildar, after enquiry, 
found that the lands in question viz., 
S. Nos, 419|2-A, 421 and 419/2-B, are in the 
use of the villagers and as such, none is entitled 
to the issue of ryotwari patta under section 7 
of the Act. Hence, the Settlement Tahsildar 
directed that these lands shall continue to vest 
with the Government under section 3 (b) 
read with section 3 (c) of the Act. As 
against this order, the first respondent herein 
filed an appeal in I.A.T.A. No. 91 of 1971 
before the Inams Abolition Tribunal (Sub- 
ordinate Judge), Cuddalore. The appeal was 
dismissed for default on 26th February, 1974. 
Exhibit R-19 is the order passed by the Settle- 
ment Tahsildar and Exhibit R-20 is the order 
passed in the appeal by the Tribunal dismiss- 
ing the appeal for defauit. 
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2. It is clear from the facts of the case that 
pending the appeal before the Inams Aboli- 
tion Tribunal, the first respondent herein has 
moved the Settlement Tahsildar to conduct 
a fresh enquiry stating that it was withdrawing 
the appeal pending before the Tribunal. It is 
also clear from the records that a fresh enquiry 
was conducted by the Setthement Tahsildar and 
in that fresh enquiry, patta was directed to be 
granted in favour of the first respondent herein 
in respect of the survey numbers which were 
originally directed to be vested with the Gov- 
ernment under section 3 (b) read with sec- 
tion 3 (c) of the Act. As against this grant 
of patta, the appellants herein preferred an 
appeal to the Inams Abolition Tribunal, 
Cuddalore. Before the Tribunal, the appel 
lants took up a preliminary objection stating 
that the Settlement Tahsildar has no powers 
to rescind the order passed by him as early 
as 30th December, 1970, and as such, the grant 
of patta in favour of the first respondent herein 
for these survey numbers has to be set aside. 
This preliminary objection was over-ruled by 
the Tribunal observing that the second enquiry 
by the Settkement Tahsildar is not barred by 
res judicata, that further some of the appel- 
lants herein had taken part in the proceedings 
before the Settlement Tahsildar and they have 
given evidence in support of their claim for 
issue of ryotwari patta in their favour and 
that the subsequent order passed by the Settte- 
ment Tahsildar is not vitiated by any irregu- 
larity nor barred by res judicata., Finally, the 
Tribunal confirmed the order passed by the 
Settlement Tabsildar. It is as against the 
grant of patta by the authorities below, the 
appeHants have preferred the above appeal. 


3. Mr. R. S. Venkatachari, learned counsel 
appearing for the appellants, rest contended 
by agitating that the Settlement Tahsildar has 
no power to review his own order passed as 
early, as 30th December, 1970, which is mark- 


ad as Exhibit R-19 in this case. It is dear_ 
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from Exhibit R-19 that the Settlement Tahsil- 
dar has not granted patta in favour of the 
first respondent herein in respect of 5.70 acres 
S. No. 419]2-A, 1.05 acres in S. No. 421 and 
1.50 acres in S. No. 419|2-B and has stated 
that they will vest with the Government under 
section 3 (b) read with section 3 (c) of the 
Act. 


4. Mr. Annamalai, learned counsel for the 
first respondent, submitted that the Settlement 
Tahsildar power to review his order when 
once the relevant documents are clear to the 
effect that the grant: was in favour of the first 
respondent and by section 4 of the Act, it has 
to be presumed that the grant was im respect 
of both the warams. We are afraid that we 
cannot subscribe to this contention made by 
the learned counsel for the first respondent. 
We do not find any power for the Settlement | 
Tahsildar to review his own order which has 
been already taken by way of appeal to the 
Tribunal and that appeal has been dismissed 
for non-prosecution. The fact that the Settle- 
ment Tahsildar has once again considered the 
grant of patta in respect of S. Nos. 419|2-A, 
421 and 419|2-B wii not in any way cure the 
defect inasmuch as there is absolutely no 
provision under the Act or the Rules framed 
thereunder for such course being adopted by 
Settelment Tahsildar. Section 16 (4) (#) of 
the Act states: 


“Nothing in this section shall be construed 
as empowering the appropriate officer or 
authority to re-open amy decision made 
under section 11.” 


This section also fortifies our view to the 
effect that the Settlement Tahsildar, who has 
decided the matter in respect of the above- 
said survey numbers after holding the enquiry 
under section 11 of the Act, cannot review the 
same once over agaln. 


5. As regards the other survey numbers, in 
respect of which no such order was made in 
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Exhibit R-19, we have carefully considered the 
evidence on record and we are in agreement 
with the authorities below and confirm the 
grant of patta in favour of the first respon- 
dent herein. The evidence on record amply 
establishes that the grant was in favour of the 
first respondent and it is Iruwaram grant. 
Correctly, Mr. R. S. Venkatachari did not 
strenously argue on this aspect of the case. 


6. For all these reasons we hold that the 
patta granted in favour of the first respondent 
herein in respect of S. Nos. 419/2-A, 421 and 
419|2-B, over which a decision has already 
been rendered by the Settlement Tahsildar 
under Exhibit R-19, has to be set aside. In 
respect of the lands covered by other survey 
numbers, which are annexed to the order of 
the Settlement Tahsildar, the patta will issue 
in favour of the first respondent. It is always 
open to the first respondent to take such 
appropriate remedies available to it to agitate 
the matter in respect of the survey numbers 
mentioned in Exhibit R-19, which are directed 
to be vested with the Government under soc- 
tion 3 (b) read with section 3 (c) of the Act. 
Under these circumstances, the appeal is parily 
allowed in the above terms and dismissed in 
other respects. There will be no order as to 
costs, ee 
R.S. Appeal partly 

allowed . 


—————— 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
(Appellate Jurisdiction.) 

PRESENT: —P. R. Gokulakrishnan 
FV. Ratnam, JJ. ` 


The Secretary and Treasurer (The Chief 
General Manager), State Bank of India, 
Local Head Office, Madras-1 


and 


Appellants* 
V. 
P, Muthukrishnan and another 
Respondents , 
and 
P. Muthukrishnan Appellant 
v. 


The Secretary and Treasurer (The Chief 

General Manager), State Bank of India, 

Local Head Office and another 
Respondents. 


Industrial Disputes Act (XIV of 1947), section 
11-D—Powers of Tribunal to impose desser 
punishment—Shastri Award, paragraph 521 
(4) (j) and (1) and Desai Award, paragraphs I 8, 
28—What is “Minor Misconduct”—M a bank 
employee—Charge memo. served by State 
Bank of India, Madras—Four charges levelled 
—Enguiry conduc ted— hares: held proved— 
Show cause notice issued—Written explana- 
tion given hy employee—Staff Su perintendent 
passing order, discharging employee from 
Bank's services—One months salary and 
allowance in lieu of mairtainance given— 
Appeal to Appellate Authority dismissed— 
Reference by Central Government of matter 
to the Industrial Tribunal—Action taken by 
management upheld by Tribunal—Writ 
petition to High Court by employee—Matter 
remanded to Tribunal—Writ appeal both 
by Bank as well as employee, dismissed— 
Remand order confirmed. 


One ‘M’ an employee of the State Bank was 
served with a charge memo. by the State 
Bank of India, Madras. There were as many 
as four charges against him. In the enquiry 
conducted against him the Enquiry Officer 
found charges 1, 2 and 4 proved and charge 
No. 3 not proved. Notice was given to the 
employee to show cause why the punishment 


tW. A. Nos, 524 and 680 of 1979. 
16th July, 1982, 
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of discharge from the Bank’s services on 
payment of one month’s salary should not be 
imposed on him. The employee submitted 
his written explanation. The Staff Superin- 
tendent who is the disciplinary Authority 
passed an order discharging ‘M’ from the 
services of the Bank on payment of one 
month’s salary and allowance in lieu of 
maintenance. Against the order ‘M’ pre- 
ferred an appeal and the Appellate Authority 
dismissed the same. Upon representation by 
the party concerned, the Central Government 
referred the matter to the Industrial Tribunal, 
Madras. The Tribunal upheld the action 
taken, by the Management in discharging ‘M’ 
from service. Against the award of the 
Tribunal ‘Æ’ a filed writ petition to the High 
Court. The High Court remanded the 
matter to the Tribunal for the purpose of 
finding out as to under which category of 
“minor misconduct” the acts committed by 
‘M’ would fall. Against that order both the 
Bank and ‘M’ filed writ appeals. 


Held, that inasmuch as ‘M` had not objected 
to the Staff Superintendent being the 
disciplinary authority, in his objections 
before the Enquiry Officer and the Tribunal, 
and in view of the fact that such an irregul- 
arity, ifany, does not affect jurisdiction as 
such, the Staff Superintendent was competent 
in framing the charges. There was no 
question of discrimination in this case. 
[Paras. 7, 8+] 


The Tribunal has power to consider a lesser 
punishment and has ample power to bring the 
Offence under any category envisaged in 
paragraph 52, of the Shastri Award. Un- 
doubtedly such power is available to the High 
Court while dealing with such cases under 
Article 226 of the Constitution. The 
Tribunal and the High Court have ample 
power to bring the offence committed by ‘M’ 
under the proper provision of law, even 
though he had been charged for a serious 
Offence. This power is derived both from 
section 11-A of the Industrial Disputes Act 
and also under the law as it existed prior to 
introduction of section 11-A of-the Act. 
[Para. 24.] 


Cases referred to :— 


Pradyat Kumar v, C. J. of Calcutta, 1956 
S. C. J. 259 : (1955) 2 S. C. R. 1331: A... R. 
1956 S. C. 285; Workmen of Indian Overseas 
Bank v. Indian Qverseas Bank, (1973) 1 


L.L. J. 316; State of Madhya Pradesh v. 
Bhar dul Singh, (1970) 1 S. C. C. 108; Gujarat 
Steel Tubes Limited v. G. S. T. Mazdoor 
Sabha, (1980) 1 L. L. J. 137 : (1980) 2 S. C. €. 
593 : (1980) 2 S.C R. 146 : (1980) Lab. I. C. 
1004 : A. I. R. 1980 S. C. 1896; Navinchandra 
Shakerchand Shah v. The Manager, 
Ahmedabad Co-operative Department Stores 
Limited, (1978) 19 G. L. R. 180: (1979) 1 
Lab. L J 60 (Guj.); Union of India v. Bungo 
Steel Furniture (P) Ltd., (1967) 2 S.C. J. 
440 : (1967) 1 S. C. R. 324:A. I. R. 1967 
S. C. 1032. 


Appeals under clause 15 of the Letters Patent 
against the order of Mr. Justice Sathiadev 
dated 30th May, 1979 and made in the exercise 
of the Special Original Jurisdiction of the High 
Court in Writ Petition No. 2384 of 1976 
presented under Article 226 of the Constitution 
of India to issue a writ of certiorari, calling 
for the concerned records from the 2nd Res- 
pondent, the Industrial Tribunal (duly con- 
stituted by the Central Government), Madras 
600 001 relating to I. D. No. 43 of 1974, 
quash the award dated 20th December, 1975 
in I. D. No. 43 of 1974 filed and marked as 
Exhibit-A. 

King and 


M. R. Narayanaswamy, for 


Partridge, for Appellants. 


A, Ramachandran for Row and Reddy, for 
Respondents. 


The Order of the Court was made by 


Gokulakrishnan, J.—These two appeals arise 
out of the Judgment of Sathiadev J., in Writ 
Petition No. 2384 of 1976, 


2. Writ Petition No. 2384 of 1976 was filed 
by one P. Muthukrishnan to quash the award 
of the Industrial Tribunal, Madras, passed in 
I. D. No. 43 of 1974 dated 20th December, 
1975. In I. D. No. 43 of 1974 the Industrial 
Tribunal took up for decision the reference 
made by the Central Government relating to 
the discharge of the said Muthukrishnan from 
the services of the State Bank of India. 


3. The short facts are :—Muthukrishnan 
was served with a charge-memo. by the State 
Bank of India, Madras. There were as many 
as four charges against him. The first 
charge related to purchasing of cheques for 
large amounts from one V. J. Bhaskar Rao by 
the delinquent in his personal capacity while 
acting as the official in-charge of the 
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Nungambakkam Pay Office. There were 
twenty such purchases during the years 1966 
and 1967, and they were acts of gross 
misconduct falling under paragraph 521 (4) 
(dj) and (3) of the Shastri Award read 
in conjunction with paragraph 18.28 of the 
Desai Award. The second charge was that 
Muthukrishnan, in collusion and conspiracy 
with Y. J. Bhaskar Rao, permitted and enabled 
Bhaskar Rao unauthorisedly to encash cheques 
drawn by him on his account with the Madras 
local head-office without sufficient balance 
in his account to recover the drawings at the 
time of such encashments, and in pursuance 
of the said conspiracy, he deliberately delayed 
despatch of such cheques with remittance 
schedules for periods ranging from two to 
days with a view to afford timeto V. J. Bhaskar 
Rao to replenish his account with sufficient 
funds to meet the cheques later when received 
at the local head office. The third charge 
related to the encashment ofa cheque for 
Rs. 200 on 9th February, 1967, drawn by 
another on his personal account. The fourth 
charge was that he encashed on his personal 
account. The fourth charge was that he 
encashed on his personal account eight 
cheques for a total sum of Rs. 6,000 
drawn by one C. P. Radhakrishnan and 
delayed despatch thereof for periods 
extending from two to four days with inten- 
tion to afford unauthorised personal favour 
to the said Radhakrishnan and thus caused 
wrongful loss to the Bank. These acts were 
gross misconduct falling under paragraph 
521 (4) (j) of the Shastri Award read in 
conjunction with paragraph 18.28 of the 
Desai Award. Muthukrishnan, by his expla- 
nation marked as Exhibit M-4 denied all 
these allegations and said that he had not 
committed any act detrimental to the welfare 
of the Bank. By the order marked Exhibit 
M. 27 he was placed under suspension. In 
the enquiry conducted against him, the 
Enquiry Officer found charge Nos. 1, 2 and 
4 proved and charge No. 3 not proved. On 
those findings, a notice under Exhibit M-8 
was given to Muthukrishnan to show cause 
why the punishment of discharge from the 
Bank’s service on payment of one month’s 
salary and allowances in lieu of notice should 
not be imposed on him. Exhibit M.9 is the 
written explanation given by Muthukrishnan. 
The Staff Superintendent, who is the Disci- 
plinary Authority, passed an order under 
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Exhibit M.10 discharging Muthukrishnan 
from the Bank’s service on payment of one 
month’s salary and allowances in lieu of 
notice. Against this order of discharge 
passed by the Disciplinary Authority, Muthu- 
krishnan preferred an appeal under Exhibit ~ 
M-11. The appellate authority, viz., The 
Deputy Secretary and Treasurer of the State 
Bank of India, dismissed the appeal of 
Muthukrishnan on the ground that no point 
was made out to interfere with the 
findings of the Enquiry Officer. Upon repre- 
sentation by the party concerned, the Central 
Government referred the matter to the Indus- 
trial Tribunal, Madras. The Industrial 
Tribunal framed an issue to the effect: 


“Whether the action of the management of 
the State Bank of India, Madras in dis- 
charging Shri P. Muthukrishnan, from the 
services of the Bank with effect from the 
14th April, 1969 is justified? If not, to 
what relief is the employee entitled?”’. 


The Tribunal found that Muthukrishnaa, in 
collusion with Bhaskar Rao, purposely delayed 
the despatch of cheques presented by Bhaskara 
Rao at the Nungambakkam Branch and there- 
by committed the offences with which he 
stood charged under charges Nos. 1, 2 and 4. 
The Tribunal also found that there were no 
extenuating circumstances to award a lesser 
punishment to the delinquent. Thus, the 
Tribunal upheld the action taken by the 
Management in discharging Muthukrishnan 
from service. As against this award of the 
Tribunal, Muthukrishnan filed W. P. No 2384 
of 1976. 


4, While disposing of W. P. No. 2384 of 
1976, Sathiadev, J held on the question whether 
the authority who took the disciplinary 
proceeding against Muthukrishnan had no 
competence, that the Staff Superintendent is 
the competent authority to initiate the 
proceedings and rightly it has been done in 
the case of Muthukrishnan. On the second 
charge, the learned Judge found that since no 
gross negligence or serious loss to the Bank 
had been made out under that charge, it could 
not be said that Muthukrishnan is guilty of 
gross misconduct. Dealing with charge 
No. 4, also, the learned Judge found there 
Was no gross misconduct on the part of 
Muthukrishnan. The learned Judge observed: 
“To read sub-paragraph (4) (j) of paragraph 
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521 of the Shastri Award to include all kinds 
of acts even though they.may not be due to 
gross negligence or they may not result in 
serious loss to the Bank, would lead 
tO a misreading of the classifications made 
in para.521 of gross misconduct and minor 
misconduct. The learned Judge further 


said: “Unless the act committed by an 
employee and which is found to be 
prejudicial to the interests of the 

stems out of a gross negligence 


or results in serious loss, such acts 
will be outside the ambit of para. 521 (4) 
(j) of the Shastri Award.” According to the 
learned Judge, since the charges framed 
would not come within the ansbit of paragraph 
521 (4) (J) the matter would have to be 
remanded, and accordingly he remanded the 
matter tothe Tribunal for the purpose of 
finding out as to under which Category of 
‘minor misconduct’ the acts committed by 
Muthukrishna would fall. Itis as against 
this order of remand with certain observa- 
tions, both Muthukrishnan and the Bank 
have filed the above appeals. 


5. Writ Appeal No. 524 of 1979 is by the 
Bank, while Writ Appeal No. 680 of 1979 is 
by Muthukrishnan. For purposes of con- 
venience, the parties would be referred to in 
this judgment as the Bank of Muthukrishnan, 
as the case may be. 


6. Mr.M. R. Narayanaswamy, learned 
counsel appearing for the Bank contended 
that when the delinquent has taken a plea that 
no misconduct has been committed by him, 
he must stand or fail on it and it is not open 
to the Court to find that only minor miscon- 
duct has been committed. The next conten- 
tion was that when the Tribunal has recorded 
its finding regarding the fraudulent intention 
of the delinquent in encashing the cheques 
covered by the charges, the decision of the 
Tribunal cannot be reviewed in Writ Proceed- 
ings. The learned counsel further submitted 
that the interpretation to paragraph 521 (4) 
(j) and (1) of the ‘Shastri Award’ given by 
the learned Judge is erroneous. Finally; the 
learned counsel submitted that inasmuch as 
the delinquent had not raised the plea of 
minor misconduct before the Industrial 
Tribunal, the Court has gone wrong in giving 
a decision to the effect that the offence 
committed is only a minor misconduct. 
Further the Court should not have directed 
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the Tribunal to give a finding as to under 


which category of minor misconduct the 
offence would fall, but, instead, it should 
have remitted the matter to the Tribunal to 
find out whether the minor or major miscon- 


duct has been committed by the delinquent 
concerned. 


7. Mr. Ramachandran, learned counsel 
appearing for Muthukrishnan contended that 
the conduct of the enquiry was vitiated since 
the Staf Superintendent had no authority to 
frame the charges against Muthukrishnan 
and that there was discrimination in award- 
ing the punishment to Muthukrishnan. 
Mr. Ramachandran fairly stated that those 
were the two points he would raise in the 
appeal filed by his client. As regards the 
Contention of Mr. M.R. Narayanaswamy 
learned counsel appearing for the Bank 
Mr. Ramachandran said that when he pleads 
that the discharge from service itself ig 
wrong, it cannot be taken that Muthu- 
krishnan had not pleaded for a lesser punish- 
ment. The learned counsel pointed out to 
the stand taken by Muthukrishnan at various 
stages wherein he has asked for the imposi- 
tion of a lesser punishment. In order to 
substantiate that it is Only a minor miscon- 
duct on the part of Muthukrishnan, 
Mr. Ramachandran took us through various 
facts in this case as establishing that there 
was no fraud or collusien as between Muthu- 
krishnan and others who haye encashed the 
cheques in question, According to the learned 
couasel, the Bank has not proved, fraud on 
the part of Muthukrishnan in this case, and to 
this effect, Sathiadev, J., has given a finding. 
Finally, the learned, counsel submitted that 
under section 11-A of the Industrial Disputes 
Act the Tribunal has ample Power to impose 


a lesser punishment on the delinquent con- 
cerned. 


8. Ttis clear from the statement of claim 
filed by Muthukrishnan that absolutely no 
objection was taken as regards the jurisdic- 
tion or competence of the Staff Superinten- 
dent in framing the charges. Itis also signi- 
cant to note that in the additional claim 
statement Muthukrishnan has taken the stand 
that the Staf Superintendent alone could 
take action and not the Manager before the 
Industrial Tribunal; an argument was 
advanced to the effect that the agent is not 
empowered to take disciplinary action and 
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that the charge-sheet etc., were issued by 
him and he is not the Disciplinary Authority. 
Asa matter of fact, the Tribunal has found 
that Exhibit M. 10 which is the order of 
discharge, was issued only by the Staff 
Superintendent who is the Disciplinary 
Authority, and that the domestic enquiry was 
conducted strictly in conformity with the 
provisions of the Shastri Award. As per 

agraph 521 (12) of the Shastri Award the 
Bank should decide which officer shall be 
empowered to take disciplinary action in the 
case of each office or establishment, and it 
should also make provision for appeals 
apainst orders passed in disciplinary matters. 
As per paragraph 521 (12) on 23rd October, 
1967, the Bank notified, T. Shanmugam as 
Enquiry Officer and V. S. Natarajan, Deputy 
Secretary and Treasurer of the Bank as the 
appellate authority. From Exhibits M. 32 
and M. 33, it is clear that it was that discipli- 
nary authority who took disciplinary action 
and he instructed his subordinates to serve 
copies of the charge etc., on Muthukrishnan 
and obtain his explanation. Exhibit M-10 is 
the order of discharge and it clearly shows 
that it is only the Staff Superintendent, i. e., 
the disciplinary authority, who passed the 
order. Inasmuch as Muthukrishnan had not 
objected to the Staff Suprintendent being the 
disciplinary authority, in his objections 
before the Enquiry Officer and the Tribunal, 


andin view of the fact that such an 
irregularity, if any, does not affect the 
jurisdiction as such, we do not find 


there is any merit in the said contention of 
Mr. Ramachandran learned counsel appear- 
ing for Muthukrishnan. We are in agreement 
with the finding of the learned single Judge 
on this aspect of the case. 


9, In this connection, it is useful to refer to 
the decision reported in Pradyat Kumar v. 
C. J. of Calcutta}, wherein the Supreme Court 
has recognised the delegation of power by the 
competent authority to another authority to 
enquire into the charges framed against a 
delinquent. No doubt, such a power is 
limited in nature, and as far as the present 
case is concerned, only such limited delega- 
tion is made by the Staff Superintendent 
(Disciplinary Authority) as we have noticed 
in the foregoing paragraphs. 





1. 1956S. C. J. 259: (1955)2 S.C. R.1331: 
A.I. R. 1956 8. C. 285. 
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10. In Workmen of Indian Overseas Bank v. 
Indian Overseas Bank}, the Delhi High Court 
has held, following the ruling in State of 
M. P. and others v. Bhardul Singh’, that it 1s 
not necessary for the authority which is to 
pass the order of dismissal to initiate the 
enquiry itself, that even if the charge-sheets 
were issued by some other person who is not 
the designated authority, the same is not such 
an infirmity as to render the whole proceeding 
illegal and void and that if the workman 
had not objected to the issue of the charge- 
sheet by another person at the earliest stage, 
he could not be permitted to urge the same 
as a ground to challenge the ultimate order 
of his dismissal by the Disciplinary Autho- 
rity. The above ratio of the Supreme Court 
followed in the above referred Delhi decision, 
in our opinion, will squarely apply to the 
present case. 


11. The next question we have to consider 
is one of discrimination alleged by Mr. Rama- 
chandran, learned counsel for Muthu- 
krishnan. It is stated that in the case of one 
K. P. Ramachandran who, admitted the guilt, 
he has not been discharged from service, 
while, Muthukrishnan has been discharged 
from service for the very same misconduct 
alleged against him. The Tribunal has 
discussed this aspect clearly. K. P. Rama- 
chandran was encashing his own cheques, 
while Muthukrishnan was purchasing 
cheques of his close friend who was working 
in the local Head-Office of the State Bank of 
India and helping him to replenish the 
amounts while he had no funds in the local 
Head-Office in his account. Further, it is 
seen that K. P. Ramachandran admitted his 
guilt which related to four instances, while in 
the case of Muthukrishnan there were 21 
instances of purchase of cheques by him to 
accommodate his friend Bhaskara Rao. 
Besides there were also other instances of 
purchasing cheques by Muthukrishnan from 
others. All these factors, in our opinion 
definitely demolish the contention o 
discrimination put forth by Mr. Rama- 
chandran, learned counsel appearing for 
Muthukrishnan. We do not find any sub- 
stance in the argument on this aspect, and we 
are in agreement with the learned Judge in his 
finding on tne question of discrimination. 





1. (1973) 1 L. L. J. 316. 
2. (1970) 1 S. C.C. 108. 
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12. Finally, we have to consider the con- 
tention of Mr. M. R Narayanaswamy regard- 
ing the remand made by the learned Judge 
in order to find as to what kind of minor 
misconduct that has been committed by 
Muthukrishnan. We have already noticed 
in the paragraphs supra, the conten- 
tion of the learned counsel on this 
aspect. Before dealing with this contention 
it will be useful to refer to the affidavit filed 
by Muthukrishnan in I. D. No. 43 of 1974 
wherein he has prayed for the reception of 
certain documents by the Industrial Tribunal. 
In that affidavit, dated 5th November, 1975, 
Muthukrishnan has stated that in view of 
section 11-A of the Industrial Disputes Act, 
the Tribunal has wide powers to interfere 
even in the matter of punishment. The 
Industrial Tribunal in its Award has 
stated that Mr. N. G. R. Prasad arguing 
for Muthukrishnan submitted that the 
punishment of discharge from service was 
excessive and that the Tribunal could award 
some lesser punishment instead. These were 
the representations before the Tribunal for 
awarding a lesser punishment of Muthu- 
krishnan. 


13. Inthe light of the above materials, we 
can now usefully refer to the decision reported 
in Gujarat Steel Tubes Limited v. G. S.T. 
Mazdoor Sabha+, wherein the Supreme 
Court has considered the powers of the High 
Court and the Tribunal for awarding lesser 
punishment in proceedings under the Indus- 
trial Disputes Act. The Supreme Court has 
approved the observation of the Gujarat 
High Court in Navinchandra Shakerchand 
Shah v. Ahmedabad Co-op. Department 
Stores Limited?, to the effect that the 
amended Article 226 of the Constitution 
would enable the High Court to interfere 
with an award of the fndustrial Adjudicator 
if that is based on a complete misconception 
of law or itis based on no evidence or that 
no reasonable man would come to the conclu- 
sion to which the Arbitrator has arrived. 
Continuing, the Supreme Court has 
observed : ; : 








1. (1980) 1 L. L, J. 137: (1980) 2S. C.C. 593: 
(1980) 2 S. C. R. 146: (1980) Lab. I. C. 1004: 
A. L. R. 1980 S.C 1896, | 

2 (1979) 1 L.L. J. 60 (Guj.) : (1978) 19 G. L. R. 
108. 


M. L; J.—5 


“102. This long excursion has become 
important because, once in a while social 
legislation which requires sharing of social 
philosophy between the Parliament and the 
Judiciary meets with its Waterloo in the 
higher Courts because the true role of 
interpretation shifts from Judge to Judge. 
We are clearly of the view that statutory 
construction which fulfils the mandate of 
the statute must find favour with the Judges, 
except Where the words and the context 
rebel against such flexibility. We would 
prefer to be liberal rather than lexical when 
reading the meaning of industrial legisla- 
tion in the growing economy of India. The 
necessary conclusion from this discussion 
is that the expression ‘‘tribunal’’ includes, 
in the statutory setting, an Arbitrator also. 
Contemporaneous paralegislative material 
may legitimately be consulted when a word 
of wider import and of marginal obscurity 
needs to be interpreted. So viewed, we are 
not in a sound-proof system and the 
I. L. O. recommendation accepted by 
India and the objects and reasons of the 
amending Act leave no doubt about the 
sense, policy and purpose. Therefore, 
section 11-A applies to.the Arbitrator inthe 
present case and he has the power to 
examine whether the punishment imposed 
in the instant case is excessive. So has the 
High Court, if the award suffers froma 
fun damental flaw. 


“103. A study of the fengthy award dis- 
closes no mention of section 11-A, and 
presumably, the authority was unmindful 
of that provision while rendering the 
verdict. Ina limited sense, even prior to 
section 11-A, there, was jurisdiction for a 
Labour Tribunal, including an Arbitrator, 
to go into the punitive aspect of the 
Management’s order. This Court has, in 
a catena of cases, held that a mala fide 
punishment if grotesquely condign or per- 
versely harsh or glaringly discriminatory an 
easy inference of bad faith, unfair labour 
practice or victimisation arises. The 
wider power to examine or prescribe the 
correct punishment belongs to the Tribunal/ 
Arbitrator even under section 11 if no 
enquiry (or a defective enquiry which is 
bad, therefore can be equated with a no- 
enquiry situation) has been held by the 
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management. For, then there is no extant 
order of guilt or punishment and the 
Tribunal detnrmines it afresh. In such a 
Virgin situation both culpability and quali- 
fication of punishment are within the 
jurisdiction of the Tribunal/Arbitrator. 
The present is such a case. 


‘105. Lastly, as rightly urged by counsel 
for the Sabha, an Arbitrator has all the 
the powers the terms of reference, to which 
both sides, are party, confer, Here, 
admittedly, the reference 1s very widely 
worded and includes the nature of the 
punishment. The law and the facts do not 
call for a further elaboration and we hold 
that, in any view, the Arbitrator had the 
authority to investigate into the propriety 
of the discharge and the veractity of the 
misconduct. Evenif section 11-A is not 
applicable, an Arbitrator under section 10-A 
is bound to act in the spirit of the legisla- 
tion under which he is to function. Com- 
mercial Arbitrator who derives his jurisdic- 
tion from the terms of reference will by 
necessary implication, be bound to decide 
according to law and, when one says 
“according to law”, it only means existing 
law and the law laid down by the Supreme 
Court being the law of the land, an 
Aribitrator under section 10-A will have to 
decide keeping in view the spirit of section 
II-A (see Union of Indiay. Bungo Steel 
Furniture Private Limited'.) 


14. The question of fraudulent intention on 
the part of Muthukrishnan was discussed by 
the learned Judge in detail. No doubt, the 
Industrial Tribunal has held that there was 
fraudulent intention on the part of Muthu- 
krishnan and that ıs why he delayed the des- 
patch of cheques of Bhaskar Rao in order to 
benefiit Bhaskar Rao and to give time to him 
to replenish the amounts in the interval. 
The Tribunal has also held that if all the 
items mentioned in the Annexure to Exhibit 
M-3, are compared with Exnibit M-19, 
the fraud is apparent. The learned single 
Judge discussed the question of fraud in 
relation to the negligence of Muthukrishnan 
and loss to the Bank and has held there was 
no gross misconduct on the part of Muthu- 
krishnan or serious loss to the Bank. Toere- 
fore, the learned Judge found that presump- 
tion as regards fraud from the attendant 
OR a REAR 


1. (1367) 1 S.C. R. 324 : (1967) 2 S. Ç. J. 440: 
A. LR. 1967 S, C. 1032, 
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circumstances of the case cannot be 
sustained. Weare in complete agreement 
with the said finding of the learned Judge. 


15. We have, in the paragraphs supra, con- 
sidered the effect of Muthukrishnan pleading 
for a desser punishment. He has also prayed 
for invokiag the provisions of section 11-A of 
the Industrial Disputes Act for awarding a 
lesser punishment. In the decision reported 
in Gujarat Steel Tubes Limited ~. 
G. S. T. Mazdoor Sabhat, observations 
from which we have extracted already, the 
Supreme Court has held that in a limited 

sense, even prior to section 11-A there was 

jurisdiction for a Labour Tribunal, including 
an Arbitrator, to go into the punitive aspect 

óf the Management’s order. 


Section 11-A ofthe Industrial Disputes Act 
states:— 


“Where an industrial dispute relating to 
the discharge or dismissal of a workman 
has been referred to a Labour Court, 
Tribunal or National Tribunal for adjudica- 
tion, and inthe course of the adjudica- 
tion proceedings, the Labour Court, 
Tribunal or National Tribunal, as the case 
may be, is satisfied that the order of dis- 
charge or dismissal was not justified, it 
may, by its award, set aside the order of 
discharge or dismissal and direct reinstate- 
ment of the workman on such terms and 
conditjons, if any, as it thinks fit, or give 
such other relief to the workman including 
the award of any lesser punishment in lieu 
of discharge or dismissal as the circum- 
stances of the case may require. 


Provided that in any proceeding under this 
section the Labour Court, Tribunal or 
National Tribunal, as the case may be, 
shall rely only on the materials on record 
and shall not take any fresh evidence 
in relation to the matter. 


16. Section 10-A (4) states that the arbitrator 
or arbitrators shall investigate the dispute 
and submit to the appropriate Government 
the arbitration award signed by the arbitrator 
or all the arbitrators, as the case may be. 


et e e ŮŘŘŮŘ IO 


1. (1980) 1 L., L. J. 137: (1980) 2 S. C,R.146 
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17. Construing section 10-A, the Supreme 
Court, inthe Gujarat Steel Tubes Limited 
case+, has stated that even if section 11-A is 
not applicable, an arbitrator under section 
10-A is bound to act in the spirit of the 
legislation under which he is to function. 


18. In this case, the reference under the 
Industrial Disputes Act was made to the 
Tribunal on 15th November, 1976 and much 
earlier to the said date, section 11-A has been 
intreduced into the Act. Hence section 11-A 
is available to the party in this case. If this 
position is indisputable the Tribunal has 
ample power to award a lesser punishment in 
lieu of discharge or dismissal from service as 
the circumstances of the case may require. 


19, Paragraph 521 (3) of the Shastry Award 
states that if after steps have been taken to 
prosecute an employee, or to get him pro- 
secuted, for an offence he is not put on trial 
within a year of the commission of the 
offence, the management may then deal with 
him as if he had committed an act of gross 
misconduct or of minor misconduct as 
defined in the succeeding sub-paragraph ; 
provided that if the authority which was to 
start prosecution proceedings refuses to do 
sọ of comes to the conclusion that there is 
no case for prosecution; it shall be open to 
the management to proceed against the 
employee under the provisions set out in 
sub-paragraphs (9) and (10) relating to 
discharge, but he shall be deemed to have 
been on duty during the period of 
suspension, if any, and shall be entitled to 
the full wages and allowances and to all other 
privileges for such period. 


20. Paragraph 521 (4) enumerates what all 
constitutes gross misconduct. The charge 
made against Muthukrishnan is one under 
Paragraph 521 (4) (j) and (1). Paragraph 521 
(4) ( j) states ““doing any act prejudicial to the 
interests of the bank, or gross negligence or 
negligence involving or likely to involve the 
bank in serious less” Sub-para. (4) (1) states 
abetment or instigation of any of the acts or 
omissions above mentioned.” 


21. Paragraph 521 (5) provides for punish- 
ment if the employee is found guilty of gross 
misconduct. 


1. (1980) 1 L. L.J. 137: (1980) 2 S.C. C 593; 
(1980) 2 S, C. R. 146; A. I. R, 1980 S, C. 1896, 


22. Paragraph 521 (6) enumerates acts of 
minor misconduct. 


23. Paragraph 521 (7) provides for punish- 
ment for minor misconduct. 


24. We have already seen that the Tribunal 
has power to considera lesser punishment 
and has ample power to bring the offence 
under any category envisaged in Paragraph 
521 of the Shastry Award. Undoubtedly, 
such power is available to the High Court 
while dealing with such cases under Article 
226 of the Constitution. The basis of the 
accusation ismisconduct. Paragraph 521 (4), 
as already seen, deals with gross misconduct 
and Paragraph 521 (6) deals with minor 
misconduct. The discussion made by the 
learned single Judge is based upon the acts 
of commission and omission done by 
Muthukrishnan, which acts of commission 
and omission are borne out by the evidence 
on record”. After proper discussion, the 
learned Judge held that the acts committed 
by Muthukrishnan would come only under 
the category of ‘minor misconduct‘ and there- 
fore he has set aside the award of the Tribunal 
and remitted the matter to the Tribunal to find 
out as to what kind of ‘minor misconduct’ 
Muthukrishnan is liable for. We have already 
noticed that the Tribunal and the High Court 
have ample power to bring the offence 
committed by Muthukrishnan under the 
proper provision of law, even though he had 
been chatged for a serious offence. This 
power is derived both from section 11-A o 
the Industrial Disputes Act and also unde 
the law as it existed prior to the introduction 
of section 11-A into the Act. When such 
power is there and when it is seen that 
relevant matters have been taken into account 
by the learned single Judge to bring the acts 
of Muthukrishnan within the scope of minor 
misconduct, we cannot interfere in this writ 
appeal with such a conclusion arrived at by 
the learned Judge. 


25. From the foregoing discussion, we do 
not find any merits in both the writ 
appeals, and accordingly, both the writ 
appeals are dismissed. There will be no 
order as to costs. 


26. The Tribunal is directed the expedite 
the matter as speedily as possible, since the 
show cause notice issued by the management 
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to the appellant. Muthukrishnan dates back 
to 23rd August, 1967, and the reference of the 
dispute by the Government to the Tribunal 
to 15th November, 1976. 


R. S. 





Appeals dismissed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PREsENT:—F. Sethuraman, J. 


K Poochammal ws Appellant* 


y. 


P. Chinnasamy Thevar and others 
Respondents. 


Hindu Law—Joint family owning property— 
Kartha entering into a contract for sale of 
property to discharge earlier usufructuary 
mortgage of such property—Competency— 
Alienation cannot be challenged. 


The Kartha of a Hindu joint family 
is competent to enter into a contract for sale 
of the property to discharge an earlier mort- 
gage, to incur expenses for the marriage of 
his daughter and to maintainjthe family itself. 
Even assuming that anyone is entitled to 
object to the absence of the benefit to the 
family itis only the son and not the usu- 
fructuary mortgagee whose rights as mort- 
gagee are intact under the alienation. 

[Para. 8.] 


Cases referred to:— 


Baluswami Aiyar v. Lakshmana Iyer, (1921) 
I. L. R. 44 Mad. 605:41 M. L. J. 129: 13 
L. W. 562: A.I.R. 1921 Mad. 172; Balmukand 
v. Kamlawati, (1964) 6 S. C. R. 321 : (1965) 
1 S.C J. 212 : (1965) 1 An. W. R. (S. C.) 6: 
(1965) 1 M. L. J. (S. C.)6: A. I. R. 1964 
S. C. 1385. 


—— 
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Appeals against the decree of the District 
Court, Madurai, dated 22nd March, 1977, and 
passed in Appeal Suit Nos 179 and 172 of 
1976 respectively preferred against the decree 
of the Court of the District Munsif of Thiru- 
mangalam, dated 31st January, 1976, and 
passed in Original Suit Nos. 487 of 1973 and 
118 of 1974 respectively. 


E. Padmanabhan, for Appellant. 


N. V. Balasubramanian and S. C. Palani- 
swamy, for Respondents. 


The Court delivered the following 


JUDGMBNT.—These are two second appeals 
arising out of two suits, filed in the Court of 
the District Munsif of Thirumangalam. O. S. 
No. 487 of 1973 was filed by one Chinnaswami 
Thevar against two persons, Perumal and 
Poochammal. Perumal had entered into an 
agreement with Chinnaswami Thevar under 
Exhibit A-2! on 12th June, 1972, and the suit 
was for specific performance. Poochammal 
was the usufructuary mortgagee of the suit 
property and she claimed to have an agree- 
ment, dated 25th November, 1971, marked as 
Exhibit B-3, for conveying the very same pro- 
perty. She filed O.S. No. 118 of 1974 for 
specific performance of the agreement in her 
favour. Boththe suits were tried together 
and a common judgment was rendered. The 
ffrst defendant in both the suits is Perumal 
and according to him, he had entered into 
the respective agreements. He, however, 
contended in O. S. No. 487 of 1973, the suit 
filed by Chinnaswami. that the agreement in 
favour of Poochammal, the  usufructuary 
mortgagee and the plaintiff in the other suit, 
was anterior in point of time and therefore, 
the earlier suit, for specific performance 
should be dismissed. Poochammal who was 
the second defendant in O.S. No. 487 of 
1973 defended that suit by contending that 
she had an earlier agreement in her favour 
and that the agreement, dated 12th June, 1972, 
was mefely a collusive one to defeat her 
rights. In the second suit by Poochammal, the 
contention of Perumal was that the plaintiff, 
Poochammal, was not ready and willing 
to perform her part of the contract and that 
therefore, another agreement was entered in- 
to in favour of Chinnaswami and that since 


~ 
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the conditions of the agreement with 
Poochammal had not been complied with, 
she was not entitled to the relief of specific 
performance. 


2. Perumal’s son, Chellappa, was impleaded 
as second defendant in O. S. No. 118 of 1974 
filed by Poochammal. He toed the line of 
his father, Chinnaswami, the plaintiff in the 
earlier suit, and contended that Poochammal 
was not entitled to specific performance. 


3. The trial Court held that the sale agree- 
ment dated 25th November, 1971, in favour of 
Poochammal was a concocted one and that 
she was not therefore entitled to any relief, 
He decreed the suit filed by Chinnaswami 
and directed specific performance of the 
agreement in his favour. The said 
Poochammal filedtwo appeals and the learned 
District Judge found, agreeing with the trial 
Court that Exhibit A-l was a true and 
genuine document and that Exhibit B-3 was 
not a true and genuine document having been 
brought about subsequently to defeat and 
defraud the interests of Chinnaswami. He 
therefore concurred with the decree passed in 
the respective suits by the trial Court 


4, Atthe time of admission of the second 
appeals at the instance ot the said 
Poochammal, the following questions of law 
arising out of the common judgment of the 
learned District Judge :— 


““(1) Whether the decision of the Court is 
materially vitiated in that it failed to 
decide the question whether Exhibit A-1 
agreement-holder is a bona fide purchaser 
for value without notice of Exhibit B-3 
agreement? 


(2) Whether the judgment of the Courts 
below is vitiated by reason of the failure to 
take proper account of the fact that the 
suit properties are admittedly joint family 
properties and that in the circumstances, 
there could be a decree for specific 
performance in favour ef the appellant in 
respect of the entire properties or at least 
in respect of the right, title and interest of 
the second defendant were formulated?’ 


Learned counsel for the appellant contended 
that the said Poochammal was entitled to 
specific performance of her agreement and 


that in any event, Chinnaswami, the plaintiff 
was not entitled to po performance. 
Alternatively, he pleaded that Chinnaswami, 
the plaintif would be entitled to specific per- 
formance of only the half share of the joint 
family properties available to Perumal and 
that with reference to the other half share, 
Chellappa, the second defendant in O. S. No. 
118 of 1974, would not be bound as he had 
not signed the agreement. 


5. The first question formulated by this 
Court as above is capable of easy answer. 
Exhibit A-1 agreement in favour of Chinna- 
swami is dated 12th June, 1972. Itis on a 
stamp paper and the consideration set out in 
aa for conveying the property is 


6 Under Exhibit B-3, the agreement in 
favour of Poochammal, the consideration set 
out is Rs. 2,000. If there was really an 
earlier agreement, dated 25th November, 1971, 
in favour of Poochammal, it is unlikely that 
Perumal would have entered into an agree- 
ment on 12th June, 1972, under Exhibit A-1 
with Chinnaswami. It is also significant to 
find that Exhibit B-3 is not on stamp paper 
and only revenue stamps have been used and 
Perumal and Chellappa, the father and the 
son, have signed on the revenue stamps. This 
kind of agreement could have been brought 
into existence at any time. In view of the 
improbability of the agreement, dated 25th 
November, 1971 having come into existence, 
the only agreement that would have to be 
looked into for the purpose of specific per- 
formance is the agreement, dated 12th June, 
1972, marked as Exhibit A-1. 


7, Learned counsel for the appellant conten- 
ded that in reply tothe notice issued under 
Exhibit A-2, dated 6th July, 1973 by 
Chinnaswani requiring the execution ofa 
document, Exhibit A-4 dated 16th June, 1973 
was sent. This reply did not make any 
reference to the existence of Exhibit B-3, The 
contention urged was that Exhibit A-4 will 
not disprove the existence of an earlier agree- 
ment in favour of Poochammal merely 
because the first defendant did not make any 
reference to it in his reply. It is unnecessary 
to go into this aspect in view of the fact that 
I have found that Exhibit B-3 could not have 
come jnto existence on 25th November, 197]. 
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It is not a genuine agreement and therefore. 
Poochammal! would not be entitled to specific 
performance. Further, if Exhibit B-3 goes, 
then Poochammal weuld have no locus standi 
to question Exhibit A-1 which was entered 
into by Perumal in favour of Chinnaswami. I 
have looked into the agreement: There is 
nothing to doubt its genuineness or authenti- 
city, The only criticism the learned counsel 
for the appellant was in a position to advance 
was that Perumal could only have alienated 
a half share and his son Chellappa 
would not be bound by whatever Perumal 
did with reference to the remaining halfshare 
belonging to Chellappa. It is in this connec- 
tion that he brought to my notice two deci- 
sions. The first decision is that of Baluswami 
Aiyar v. Lakshmana Iyer’. In that casea 
managing member of a joint family entered 
into a contact to sell an item of family pro- 
perty. That contract was not proved to be 
binding on the other members. It was, there- 
fore, held that specific performance could not 
be granted so as to direct execution of a con- 
veyance of the entire property and that it was 
open to the purchaser to get specific perfor- 
mance only so far as the share of the vendor 
was concerned on payment of the full con- 
sideration agreed upon without any abate- 
ment. Inthe present case, the document 
(Exhibit A-1) refers to the subsistence of an 
usufructuary mortgage in favour of 
Poochammal and to the necessity to borrow 
money for performing the marriage of a 
daughter of Perumal. The consideration was 
also to be utilised for family expenses. There 
is no evidence to show that these recitals in 
Exhibit A-I are in any manner wrong. The 
statements in Exhibit A-1 remain uncontra- 
dicted. If there wasa necessity for selling 
the property under Exhibit A-1, the there is 
no question of the alienation being confined 
only to Perumal’s share. The family property 
could be alienated for the purpose of meeting 
family necessity. The fact that Chellappa 
was nota pary to Exhibit A-1 is not of any 
consequence, because admittedly Perumal was 
the manager of the joint family. The 
manager could alienate family properties for 
binding necessity. 








cg 
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8. The other decision is that ofthe Supreme 
Court in Balmukand v. Kamlawati!. In that 
case‘ Balmukund entered into a contract with 
the kartha of a joint family for purchase of a 
family property. The property consisted of 
a fractional share in a large plot of land. 
Earnest money was paid to the kartha. The 
kartha did not execute a sale deed and 
therefore, Balmukund instituted a suit for 
specific performance. The other members of 
the family were the brothers of the kartha. 
They were all adults at the time of the con- 
tract. They were impleaded as defendants. 
The suit was resisted on the ground that 
there was no legal necessity and that the 
contract for sale would not be for the bene- 
fit of the family. The trial Court as well as 
the High Court upheld these contentions 
regardiag the absence of legal necessity and 
benefit to the family. Before the Supreme 
Court it was contended that even though 
there was no legal necessity, the transaction 
was for the benefit of the family and that the 
kartha, as a prudent owner, was entitled to 
enter into a contract for the benefit of the 
family. The Supreme Court pointed out that 
no part of the joint family property could be 
parted with by the manager on the ground of 
the alleged benefit of the family when the 
transaction was opposed by the adult 
members of the family and that the granting 
of specific performance also was always in 
the discretion of the Court. In that case it 
was found that the trial Court as well as the 
appellate Court were justified in refusing to 
otder specific performance. Ido not find 
that this case is of any assistance to the 
problem before me. As I have already 
pointed out, the recitals in Exhibit A-I 
remain uncontradicted. Hence the karth 

was competent to enter into a 

contract for sale of the property to discharg 

an earlier mortgage, to incur expenses fo 

the marriage of a daughter and to maintain 
the family itself. Even assuming that anyone 
is entitled to object to the absence of benefit 
to the family, it is Chellappa, the son of 
Perumal. Chellappa has not come forward 
with any appeal and it is not for 
Poochammal, to set up herself as if she could 
challenge the finding of benefit to the family. 


1. (1964) 6 S.C. R. 321 : (1965) 1 S. C. J. 212: 
(1965) 1An. W. R. (S. C.)6 :(1965) 1 M. L.J. 
(S. C.) 6: A. I. R. 1964 S. C. 1385, 
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She is only a usufructuary mortgagee Her 
rights as mortgagee are intact under the 
alienations. In these circumstances, there 
are no merits in the second appeals. They 
are dismissed. There will be no order as to 
costs. 


R. 5. Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—R. Sengo ttuvelan, J. 


R. Sabbnraman ww Petitioner® 


Y. 


Venkatarajala Naidu Respondent 


Tamil Nadu Debt Relief Act (XXXI of 1976); 
section 3 (k)—‘“Rural Artisan’’—Definition 
of — Homeopathy practitioner, if a rural 
artisan—Suit on basis of promissory note 
against homeopathy doctor—Plea of being 
entitled to the benefits of the Act, if tenable, 


From the definition of ‘rural artisan’ in 
section 3 (k) of Tamil Nadu Debt Relief 
Act (XXXI of 1976)it is seen that the 
rural artisan is one (1) who should 
not own agricultural land, (2) his annual 
household income should not exceed two 
thousand and four hundred rupees, (3) his 
principal means of livelihood is produc- 
tion or repair of traditional tools, implements 
and other articles or things used for agri- 
culture or purposes ancillary thereto, (4) he 
must earn his livelihood by practising any 
craft either by his own labour or by the 
labour of the members of his family in any 
rural area. All these things, taken together, 
show that the ‘rural artisan’ is one who turns 
out something by way of his product out of 
his own skill. A homeopathy doctor can- 
not be said to be a rural artisan. ([Para. 4.] 


Cases referred to:— 


Punnavanam v. Muthuswami, (1962)2 M L.J. 
259 :7.L. R. (1962) Mad. 1171: 75 L. W. 
338 : A. I. R. 1962 Mad. 444. 


“C.R. P. No. 2246 of 1980. 
18th December, 1981. 


Petition under sections 96 and 115 of the Civil 
Procedure Code, praying the High Court to 
revise the Decree of the Court of the Principal 
District Munsif, Dindigul, dated 27th 
November, 1979 and made in O.S. No. 


1005 of 1978. 


M. A. Ghatala and Mateengatala, for Peti- 
tioner. 


B. S. Gnanadesikan, for Respondent. 
The Court delivered the following 


JUDGMENT.—This civil revision petition is 
filed against the judgment of the Principal 
District Munsif, Dindigul, in O. S. No. 1005 
of 1978 granting a decree in favour of the 
plaintiff for recovery of a sum of Rs. 1,250-50 
from the defendant. 


2. The suit was filed on the basis ofa 
promissory note executed by the revision peti- 
tioner in favour of the respondent for a sum 
of Rs. 1,000. Before the lower Court, the 
plea of the revision petitioner was that he 
was compelled to execute the suit promissory 
note. that the promissory note was not 
supported by consideration and that a sum of 
Rs. 489 was due from the respondent to him 
andin any event, he was a rural artisan 
entitled to the benefits of Tamil Nadu Debt 
Relief Act (Act XXXI of 1976) (hereinafter 
referred to as the Act). The lower Court 
after considering the evidence letin by 
both sides, came to the conclusion that 
the promissory note is supported by 
consideration and that the revision petitioner 
is not entitled to the benefits of the Act, but 
found the case of the revision petitioner that 
a sum of Rs. 489 is due from the respondent 
to be true and deducted the same from the 
suit claim and passed a deree for the balance. 
Agerieved by this judgment, the revision 
petitioner had filed this revision 


3. The first contention urged on behalf of 
the revision petitioner is that the suit pro- 
missory note is not supported by considera- 
tion and that he was forced to execute the 
same and as such the lower Court ought not 
to have held that the promissory note is 
supported by consideration. The lower 
Court after considering the evidence and the 
circumstances of the case and mainly relying 
upon the fact no complaint regarding the 
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alleged coercion by the respondent herein 
was made before any authority, believed the 
case of the respondent and came to the con- 
clusion that the promissory note is supported 
by consideration. The appreciation of the 
evidence by the lower court cannot be said to 
be perverse and hence this plea of the revi- 
sion petitioner cannot be entertained. 


4, The next contention of the revision peti- 
tioner is that he being a medical practitioner 
n homeopathy, he is a rural artisan as de- 
fined in section 3 (k) of the Act (XXX of 1976) 
and as such no suit can be filed against him. 
The argument of the learned counsel for the 
revision petitioner is that a homeopathy 
practitioner is one who prepares medicine by 
manual labour and administers it to his 
patients’and as such, he can only be construed 
as a rural artisan. Section 3 (k) of the Act 
reads as follows: 


“* ‘rural artisan’ means a person who does 
not hold, whether as owner, tenant or mort- 
gagee with possession,or partly in one capa- 
city and partly in another any agricultural 
land and whose annual household income 
does not exceed two thousand and four 
hundred rupees, and 


(i) whose principal means of livelihood is 
production or repair of traditional tools, 
implements and other articles or things 
used for agriculture or purposes ancillary 
thereto, or 


(ii) who normally earns his livelihood by 
practising any craft either by his own 
labour or by the labour of the members of 
his family in any rural area”. 


From the above definition, it is seen that the 
rural artisan is (1) who should not own 
agricultural land, (2) his annual household 
income should not exceed two thousand and 
four hundred rupees, (3) his principal means 
of livelihood is production or repair of tradi- 
tional tools, implements and other articles 
or things used for agriculture or purposes 
ancillary thereto, (4) He must earn his liveli- 
hood by practising any craft either by 
his own labour or by his labour of the 
members of his family in any rural area. 
As per the explanation, ‘‘rural area” 
means any area not being the City of 
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Madras or the City of Madurai or the area 
comprised in a municipal town or a township 
constituted under any law for the time being 
in force. The argument of the learned 
counsel for the revision petitioner is a person 
who earns his livelihood by practising a craft 
by his own labour. The practising of the 
craft according to himis administering 
homeopathy medicines to the petitioner. The 
question is whether a homeopathy practi- 
tioner can be said to be a person practising 
any craft. The meaning given to the word 
‘craft’ in the concise Oxford Dictionary is 
skill, cunning, deceit, art, trade; the meaning 
given to the word ‘craftsman’ is one who 
practises a craft. From a reading of the 
entire section, the craft can be said to qualify 
rural artisan or one engaged in the nature of 
work pertaining to rural artisan. In 
Stroud’s Judicial Dictionary, the word 
‘artisan’ is defined. The meaning given is the 
same as one for ‘artificer’. The artificer is 
defined as skilled workman i e., one who 
makes something as distinguished from one 
who only does something. For example, a 
hairdresser is not an artificer, because he 
only does something. A designer of patterns 
for a calico-printer was held to be an artificer. 
The following quotations from as English 
case is also extracted in Stroud’s Judicial 
Dictionary : 


“I cannot conceive that the word ‘artificer’ 
only applies to persons engaged in such 
occupations as require merely manual 
labour. The party who makes this applica- 
tion to the Court, himself states that he 
is a ‘pattern designer,’ a person in fact who 
makes the drawing of the pattern, which is 
then engraved on the printing rollers, and, 
subsequently, transferred in colours to the 
fabric itself. He is therefore the party 
who sets all in motion. He contributes in 
the most material degree to the printing of 
calico, and may therefore, I think, be 
properly included underthe term ‘artificer.” 


Taking all these things together, we can only 
come to the conclusion that the rural artisan 
is one who turns out something by way of his 
product out of his own skill. In the case 
reported in Punnavanam v. Muthuswami', the 





1 (1962) 2 M.L. J.259 : 75 L.W.: 338: I. L.R. 
(1962) Mad. 1171 : A.I. R.1962 Mad. 444, 


1] 


scope of the word ‘artisan’ was considered 
and this Court came to the conclusion that 
the instruments of a doctoror surgeon 
cannot be said to be the tools of an 
artisan and that a doctor fell outside the 
classification of artisan because unlike a 
handicraftsman he did not make things for 
sale as part of his trade or calling. Applying 
the same principle to the facts of the present 
case, a homeopathy doctor cannot be said to 
be a rural artisan. Hence the plea of the 
revision petitioner that he is entitled to pro- 
tection under the Act will have tobe 
negatived. 








5. The next contention of the revision-peti- 
tioner is that thougha sum of Rs. 489 was 
found to be due to him by the respondent, cost 
was not awarded to him in his counter-claim. 
This contention of the revision-petitioner is 
well-founded and since costs follow the event, 
the revision-petitioner is entitled to costs in 
the counter-claim. Hence the civil revision 
petition is partly allowed and the revision 
petitioner is entitled to costs in respect of the 
counter claim and in other respects, the judg- 
ment of the Court below is confirmed. There 
will be no order as to costs in this civil 
revision petition. 


R.S. 





Petition partly allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—S. Padmanabhan, J. 


The Management of Tractors and Farm 
Equipments Ltd. Petitioners* 


Y. 


“The Presiding Officer, Ist Additional Labour 
Court and T. A. Doss .. Respondents. 


(A) Tamil Nadu Prohibition Act (X of 1937) 
—Consumption of liquor by employee—Con- 
viction under the Act—Whether amounts to an 
offence involving moral turpitude. 





*W. P. No, 623 of 1980, 
M. T; J.—6 


15th September, 1982. 
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(B) Industrial Disputes Act (XIV of 1947), 
section 2 (4)—‘Workman’, definition of— 
Person working regularly in a work of 
permanent nature—Not a casual worker. 


(C) Words and Phrases—“‘Moral Turpi tude’ 


The short question for consideration in the 
instant writ petition was whether a convic- 
tion for consumption of liquor under the 
provisions of the Tamil Nadu Prohibition Act 
will amount toa conviction for an offence 
involving moral turpitude. 


Every Act that is punishable in law would not 
amount to an offence involving moral 
turpitude. If that had been the intention, 
then there is no necessity at all for statutes 
to say that a person convicted of an offence 
involving moral turpitude would be exposed 
to certain consequences, or disqualifications. 
The question whether conviction for a 
particular offence involves moral turpitude 
will depend upon the facts and circumstances 
of the case. However, in order to come 
within the scope of the phrase “moral 
turpitude” there must be an element of 
baseness and depravity in the act for which a 
particular individual has been punished. The 
act must be vile and harmful to society in 
general or contrary to accepted rules of 
rights and duties between man and man. 
Mere violation of a particular statute cannot 
amount to commission of an act, involving 
moral turpitude. [Para. 16.] 


The following tests can be adopted to ascer- 
tain whether the concerned act constitutes 
an offence involving moral turpitude: 
(1) Whether the act leading to a con- 
viction was such as could shock, the 
moral conscience or society in general ?; 
(2) Whether the motive which led to the 
act was a base one? ; and (3) Whether on 
account of the act having been committed 
the perpetrator could be considered to be of 
a deprived character or a person who was to 
be looked down upon by the society. Tested 
in the light of the above principles, the 
punishment of an individual for consuming 
liquor without a permit in violation of the 
provisions of the Prohibition Act cannot be 
said to be an offence involving moral 
turpitude. It cannot be said that the drinking 
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is considered by society to be so base or vile 
as to eharacterise a man who consumes 
liquor as one of depraved character or as one 
who is to be looked down upon by society. 
-Further, the Prohibition Act itself provides 
for permit to be granted by the State Govern- 
ment under certain circumstances. The ques- 
tion whether consumption of alcoholic liquor 

by itself makes a man to be ostracized by 

society on the ground that he isa man of 

depraved character has to be decided, not on 

the basis of prohibition law prevalent in a 

particular State but on the basis of the situa- 

tion in the country asa whole. No doubt, 

in the State of Tamil Nadu, there is a Prohibi- 

tion Act which at the relevant time was more 

stringent than what it is today. At the 

same time, there are States in India where 

there is no prohibition at all. Drinking as 

such is not considered harmful to society in 

general or contrary to accepted rules of 

rights and duties between men and men. 

Conviction for an offence for consumption of 
liquor under the Prohibition Act does not 

amount to an act involving moral turpitude 
[Para. 16.] 


In this case, the management manufactured 
Tractors and the Tractors are being loaded 
into the railway wagons. For the said pur- 
pose, the second respondent and others were 
being regularly employed by the management. 
The work which the second respondent was 
doing in general was ofa permanent nature 
aad his claim that he was being regularly 
emploved had not been derned. Hence the 
second respondent isa workman within the 
meaning of section 2 (s) of the Industrial 
Disputes Act. [ Para. 22.] 


Cases referred to:— 


Punjab National Bank Limited v. Megh Singh 
Chowkidar, (1957) 2 L. L. J. 290; Sahiram 
v. Rajasthan State, A. I.R. 1957 Raj. 27; 
Baleswar Singh v. District Magistrate and 
Collector, A. I. R. 1959 All. 71; Mangali v. 
Chhaki Lal, A.I. R. 1963 All. 527 ; Risal 
Singh v. Chandgi Ram, A.I. R. 1966 Punj. 
393 ; Jaysingh Rangarao Raut V. 
Maharashtra State Electricity Board, (1989) 
I L. L.J 117; Crompton Enigineering Com- 
pany v. Additional Labour Court, Madras, 
(1975) 1 L. L. J. 207 : (1975) Lab. I. C. 
1006 : (1975) 2 M. L. J. 118 :88 L. W. 74; 
Calicut Mordum Spinning and Weaving 
Millis v. Industrial Tribunal, (1977) 
Lab. I. C. 1673 : (1977) K. L. T. 688; 
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Y. L. Agarwala v. Tozhilali Union, (1978) Lab. 
I. C. 1264 : (1978)2 S. C. J. 657 : (1978) 2 
I. T. J. 523 : A. I. R. 1978 S. C. 1412. 


King and Partridge, for Petitioner. 
Ayyar and Dolia, for Respondent. 


The Court delivered the following 


JUDGMENT.—The short question that arises 
for consideration in this writ petition is 
whether a conviction for consumption of 
liquor under the provisions of the Tamil 
Nadu Prohibition Act will amount toa con- 
viction for an offence involving mora: turpi- 
tude. The facts may be stated as follows: 
The petitioner is the management of Tractors 
and Farm Equipment Ltd., Madras. The 
second respondent, Doss, was an employee 
under the management ona monthly remunera- 
tion of Rs. 260. According tothe manage- 
ment, the second respondent was engaged 
under a contract basis along with others to 
load tractors manufactured by the manage- 
ment on the railway wagons at Korukkupet 
railway yard as and when railway wagons are 
available. While so, the management came 
to know that the second respondent was said 
to have been arresied for consuming liquor 
on Ist February, 1976, and he was ordered to 
pay a fine of Rs. 60 by the Magistrate. 
Between Ist February, 1976 and 16th 
February, 1976, he did not turn up for work. 
On 17th February, 1976, when the second res- 
pondent turned up for work the management 
refused to entertain him. It is the case of 
the management that the conviction was for 
an offence involving moral turpitude and 
therefore, when the second respondent turned 
up for work on )7th February, 1976, he was 
not allowed to do any work. Thereupon, at 
his instance an industrial dispute was raised 
regarding the non-employment of the second 
respondent. The First Additional Labour 
Court, Madras, found that the punishment 
under a prohibition case would not involve 
any moral turpitude and consequently the 
non-employment of the 2nd respondent was 
not justified. The management furthes con- 
tended before the Labour Court that the 
second respondent was not a workman within 
the meaning of the Industrial Disputes Act 
and that consequently the second respondent 
could not be granted the relief of reinstate- 
ment. The latter objection was also over-= 
ruled by the Labour Court and it ordered the 


` 


I] TRACTORS & FARM EQUIPMENTS LTD. V. PRESIDING OFFICER, L. C. (Padmanabhan, J.) 43 


second respondent to be reinstated with all 
back wages and attendant benefits. Hence 
this writ petition. 


2. Mr. Sanjay Mohan, the learned counsel 
for the petitioner urged two contentions. 
Firstly, the conviction for the offence of con- 
sumption of liquor under the Tamil Nadu 
Prohibition Act would involve moral turpitude. 
The second respondent having been so con- 
victed was liable to be removed from service, 
under the model standing orders which are 
the standing orders applicable to the manage- 
ment. Secondly, the second respondent 
was only employed on a contract basis for 
the purpose of loading the tractors manu- 
factured by the management into the railway 
wagonas and when available. There is no 
master and servant relationship between the 
management and the second respondent. 
The second respondent therefore, cannot 
claim to be a workman within the meaning of 
the Industrial Disputes Act. In the circum- 
stances, the Labour Court committed an error 
in directing reinstatement of the second res- 
pondent with all back wages and attendant 
benefits. 


3, Mr. Venkataraman, the learned counsel 
for the second respondent repudiated both the 
contentions of Mr. Sanjay Mohan. 
Mr. Venkataraman argued that the second 
respondent was a workman under the manage- 
ment and that the Labour Court had also 
clearly found that the second respondent was 
a workman under the management within the 
meaning of the Industrial Disputes Act. The 
learned counsel further urged that the 
management did not plead that the model 
standing orders applied to it, and that it was 
only at the stage of argument before this 
Court that resort was being madeto the 
model standing orders. The learned counsel 
furtherjcontended that the offence of consump- 
tion of liquor without a permit under the 
provisions of the Tamil Nadu Prohibition 
Act would not constitute an offence involving 
moral turpitude and consequently the termina- 
tion of the services of the second respon- 
dent was not justified. 


4, Ishall first take up for consideration the 
question whether the second respondent has 
‘been convicted for an offence involving moral 
turpitude. Inthe claim statement filed by 


the management before the Labour Court, 
the management has specifically pleaded that 
the conviction of -the second respondent 
before the criminal court was in respect of an 
offence under the Prohibition Act and that 
conviction amounted to an offence involving 
moral turpitude. No doubt, there is no 
reference to the model standing orders in the 
counter-statement. It is also true that there 
is no reference to the model standing orders 
in the affidavit filed in support of the writ 
petition. Under the Industrial Employment 
(Standing Orders) Act, 1946, in the absence 
of there being certified standing orders for an 
industrial establishment, the model standing 
orders shall be deemed to be adopted in the 
establishments. Inthe circumstances, since 
there are not certified standing orders appli- 
cable to the management, the model standing 
orders must be deemed to have been adopted 
by the management. Standing Order. 16 (x) 
of the Model Standing Orders states as 
follows: 


‘‘The following acts and omissions shall be 
treated as misconduct:—conviction by a 
court of law for any criminal offence invol- 
ving moral turpitude”. 


The management has specifically pleaded in 
their counter-statement, as already stated, 
that the second respondent has been convicted 
foran offence involving moral turpitude. 
That being the case, the contention must be 
related to Order 16 (x) of the Model Standing 
Orders. In the circumstances, the failure to 
makea specific refereuceto the model 
standing order in the counter-statement or 
in the affidavit filed in support of the writ 
petition, in my opinion,is not fatal to the 
case of the management. 


5, In support of his plea Mr. Sanjay Mohan 
relied on certain decisions. The first decision 
is that of the Labour Appellate Tribunal of 
India at Calcutta in Punjab National Bank 
Ltd. v. Megh Singh Chowkidar'. Mr. Sanjay 
Mohan cited this decision only to ee his 
contention that a conviction under the 
Prohibition Act would mean a conviction for 
an offence involving moral turpitude and not 
as a precedent which is binding on this Court. 





1. (1957) 2 L. L. J. 290. 
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In that case a chowkidar employed in the 
Punjab National Bank Ltd., was found 
intoxicated as a result of heavy drinking of 
liquor and was arrested by the police. He 
pleaded guilty before the Magistrate and was 
sentenced to pay a fine of Rs. 25. Since an 
industrial dispute was pending the bank 
sought the permission of the Labour Court 
for permission to dismiss the chowkidar on 
the ground that he had been convicted of a 
criminal offence involving moral turpitude. 
Section 10 (h) (i) of the Banking Companies 
Act stated that : 


“No banking company shall employ any 
person who is or at any time has been 
adjudged insolvent and has suspended 
payment or has compounded with his 
creditors or who is or has been convicted 
of a criminal offence involving moral 
turpitude.” 


The Tribunal held that if by a law in force in 
the State in which the particular employee 
is for the time being employed, drinking of 
liquoris made a criminal offence and the 
employee is convicted of such offence, it 
would be no answer to say that he should not 
be held to be guilty of an offence involving 
moral turpitude simply because the laws of 
some other States, in which the bank has 
other branches, do not make drinking a 
criminal offence. 


6. The next case relied upon by the learned 
counsel is Sahiram v. Rajasthan State’. 
There a person was convicted for evading 
customs duty under the Customs Act. It was 
held that a person who evaded customs duty 
must be held to be guilty of an offence 
involving moral turpitude. 


7. In Baleswar Singh v. District Magistrate 
and Collecfor*, the meaning of moral turpitude 
came up for consideration. Section 5-A (A) 
of the Uttar Pradesh Panchayats Raj Act, 
1947, contained a provision for disqualifica- 
tion of a person being chosen or appointed 
asa Nyaya Panch if the person has been 
convicted of any offence involving moral 
turpitude. One Baijnath Singh had been 
convicted for an offence under section 82, 








1957 Raj. 27. 
1959 All. 71. 
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Indian Penal Code and 107, Criminal 
Procedure Code and consequently, his. 


appointment as a Nyaya Panch was challenged 
before the Allahabad High Court. Section 
182, Indian Penal Code, dealt with the 
offence of a public servant giving any 
false information which he knows or believes- 
to be false intending thereby to cause or 
knowing it to be likely that he would thereby 
cause such public servant to do or omit any- 
thing which such public servant ought not to 
do or omit, if the true state of facts respect- 
ing which information is given were known 
to him; or to use lawful power of such public 
servant to the injury or annoyance ofany 
person. Itis in that context, a learned single 
Judge of the Allahabad High Court was. 
called upon to consider what would amount 
to an offence involving moral turpitude. The 
learned Judge observed as follows : 


“The expression ‘moral turpitude’ is not 
defined anywhere. But, it means anything 
done contrary to justice, honesty, modesty 
or good morals. It implies depravity and 
wickedness of character or disposiuon of 
the person charged with the particular 
conduct. Every false statement made by 
a person may not be moral turpitude, but 
it would so if it discloses vileness or depra- 
vity in the doing of any private and social 
duty which a person owes to his fellowmen 
or to the society in general. If therefore, 
the individual charged witha certain con- 
duct owes a duty, either to another indivi- 
dual or to the society in general, to act in 
a specific manner or not to act and he still 
acts contrary to it and does to knowingly, 
his conduct must be held to be due to 
vileness and depravity. It will be con- 
trary to accepted customary rule and duty 
between man and man...A duty has beem 
cast on individuals not to act ina certain 
manner and divert publicservants from their 
normal course. This is a duty which every 
individual who is governed by the above 
law owes to the society whose servant every 
public servant obviously is. An indivi- 
dual’s conduct in giving false information 
toa public servant in the circumstances. 
stated in section 182 (a) toois therefore, 
contrary to justice, honesty and good 
morals and shows depravity of character 
and wickedness.” 
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In this view, the learned Judge held that Baij- 
nath Singh had been convicted for an offence 
involving moral turpitude and was disquali- 
fied to be appointed as Nyaya Panch. 


$. As against this Mr. Venkataraman cited 
the decision of Ramaswami Gounder, J., 
sitting as an Industrial Tribunal inan award 
passed on 26th April, 1961 in Chinnu v. 
Salem Dharmapuri Union Motor Services (P.) 
Limited'. Before the Tribunalit was con- 
tended on behalf of the management that 
violation of the Prohibition Law was an 
offence involving moral turpitude and in 
such a case, the management would be justi- 
fied in dismissing the worker from service. 
The Tribunal held that: 


“It was not sure whether more consump- 
tion of liquor necessarily involves any 
element of moral turpitude, as if the 
prohibition law was enacted on moral 
grounds. Millions of people consume 
liquor all over the world, many of them 
eminent men in all walks of life, statesmen, 
poets, philosophers and so on, many even 
to the point of intoxication, and can it be 
said that all such persons fall short of 
moral standards by the consumption of 
liquor. In the Tribunal’s opinion, the 
management was not concerned with the 
private life or morals of the workers and 
that only if it affected the efficiency or the 
discipline of the worker or if the worker 
turned up for work ina drunken state, the 
management might be justified in taking 
action”. 


In Mangali v. Chhakki Lal?, Srivastava, J., 
after extracting the observation of Tandon, J 
in Baleswar Singh v. District Magistrate’, 
observed as follows: 


“With great respect, it appears to me that 
some of the observations made in these 
decisions have been too widely stated, and 
if followed literally, may make every act 
punishable in law an offence involving 
moral turpitude. That, however, could 
not be the intention with which those obser- 
vations were made. From a consideration 





1. Published in Fort St. George Gazette, dated 
26th April, 1961, Part U, Section]I (Supplement), 
page 8. i 

2. A.I. R. 1963 All.. 527. 

3 A.J. R. 1959 All. 71. 


of the dictionary meaning of the words 
‘moral’ and turpitude’ as well as the real 
ratio decidendi of the cases, the principle 
which emerges appears to be that the 
question whether a certain offence involves 
moral turpitude or not will necessarily 
depend on the circumstances in which the 
offence is committed; it is not every punish- 
able act that can be considered to be an 
offence involving moral turpitude. Had 
that been so, the qualification involving 
moral turpitude, would not have been used 
by the Legislature and it would have dis- 
qualified every person who had-been convi- 
cted of the offence. The tests which should 
ordinarily be ape for judging whether a 
certain offence does not involve moral 
turpitude appear to be: (1) whether the act 
leading to a conviction was such as could 
shock the moral conscience of society in 
general, (2) whether the motive which led to 
the act was a base one, and (3) whether on 
account of the act having been committed 
the perpetrator could be considered to be 
ofa depraved character ora person who 
was to be looked down upon by the 
society. No absolute’ standard can be 
laid down for deciding whether a particular 
act is to be considered one involving moral 
turpitude, but the above are tle general 
tests which should be applied and which 
should in most cases be sufficient for 
enabling one to arrive ata correct conclu- 
sion on the question.” 


In that case, a person belonging to the district 
of Etawah where there was no prohibition 
against taking bhang was found in possession 
of bhangin another district in which there 
was prohibition, and he was found guilty 
under section 60 (a) of the Excise Act. In 
such circumstances, the learned Judge held 
that the conviction could not be considered 
to be in respect of an offence involving moral 
turpitude. 


10. The next case cited by Mr. Venkata- 
raman was the decision of the Punjab High 
Court in Risal Singh v. Chandgi Ram‘. The 
question was whether a conviction under sec- 
tion 19 (f) of the Arms Act amounted to a 
conviction involving moral turpitude. The 
learned Judges applied the test laid down by 








1. A.I. R. 1966 Punj. 393. 
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Srivastava, J. in Mangali v: Chhakki Lal}, 
and held that the offence of beiag in posses- 
sion of unlicensed revolver implies no 
depravity or wickedness of character or 
disposition which would involve any moral 
turpitude. 


11. Mr. Venkataraman then cited the 
decision of the Bombay High Court in 
Jaysing Rangarao Raut v. Maharashtra State 
Electricity Board*. An employee of the 
Maharashtra Electricity Board was convicted 
for an offence under sections 149 
and 341, Indian Penal Code. Regula- 
tions of the Board empowered the Board 
to terminate the services of an employee 
on account of conviction of the 
employee in criminal Court for an offence in- 
volving moral turpitude. The employee 
was found guilty under section 147, 
Indian Penal Code, since he was a 
member of an unlawful assembly which 
surrounded a jeep in which some engineers 
of the Board were travelling. He was con- 
victed under section 341, Indian Penal 
Code, for wrongful restraint. The learned 
Judge observed as follows : 


“Can it be said that this action of the peti- 
tioner for which be has been convicted con- 
stitutes an offence involving moral 
turpitude? The term ‘moral turpitude’ by 
its very nature is somewhat nebulous, 
because it involves an examination of an 
action in the light of the prevailing moral 
norms. Unlike legal norms, moral norms 
are somewhat nebulous. They can vary 
from time to time, from society to society 
and even from individual to individual. 
Hence it is quite possible that an action 
which may be violative of moral norms in 
one society may appear acceptable to 
another society. Hence onecan only judge 
the action in any given case in the light of 
what one considers to be the prevailing 
moral norms of the society in which such 
an action has taken place. Secondly, the 
action should not merely be contrary to 
moral norms, but it should involve a viola- 
tion of the moral codein such a manner 
that it indicates baseness or depravity of 
character.” 





1. A. I.R.1963 All. 527. 
2. (1980) 1 L. L. J. 117. 
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On a consideration of the various decisions 
cited before me Iam inclined to accept the 
test laid down by Srivastava, J., in Mangali 
v. Chhakki Lalt. 


12. I shall now refer to the meaning given 
to the word ‘moral turpitude’ in the various 
dictionaries. In Black’s Law Dictionary, 
Fifth Edition, at page 910 moral turpitude ` 
is explained thus : 


“Moral turpitude.—The act of baseness, 
vileness, or the depravity in private and 
social duties which man owes to his fellow 
men orto society in general, contrary to 
accepted and customary rule of right and 
duty between man and man:”’ 


Turpitude is explained at page 1359 thus : 


“Turpitude—In its ordinary sense, 
inherent baseness or vileness of principle 
or action ; shameful, wickedness, depravity. 
In its legal sense, everything done contrary 
to justice, honesty, modesty or good morals. 
An action showing gross depravity. 


13. ‘Moral’ is explained in the Random 
House Dictionary of the English Language, 
College Edition, thus : 


“‘Moral.—of pertaining to or concerned 
with right conduct or its principles. Being 
in accordance with such principles. Con- 
forming to these principles rather than to 
law, custom, etc.” 


Turpitude is stated to mean baseness or 
depravity. A base or depraved act. 


14. In Words and Phrases. Permanent 
Edition, Vol. 27, Page 556, itis stated thus : 


“Moral tarpitude is defined as an act of 
baseness, vileness or depravity in private 
and social duties owing to fellowmen of 
society in general, contrary to accepted and 
customary rules. Moral turpitude is an 
act of baseness, villainy, or depravity in 
the private social duties which a man owcs 
to his fellowmen or to society in general, 


1. A.I. R. 1963 All. 527. 
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contrary to the accepted and customary 
rule of right and duty between man and 
man. The words involving moral turpitude 
as used in the law with reference to crimes, 
refer to conduct which is inherently base, 
vile, or depraved, contrary to accepted rules 
of morality, whether it is or is net punish- 
able as a crime, they do not refer to 
conduct which, before it was made punish- 
able as a crime, was not generally regarded 
as wrong or corrupt. ‘Turpitude’ is defined 
as inherent baseness or vileness of principle, 
words or actions, or shameful wickedness 
or depravity, whereas ‘moral’ describes 
conduct that conforms to the generally 
accepted rules which society recognizes 
should govern everyone in his social and 
commercial relations with others, regardless 
of whether those rules constitute legal 
obligations, so that moral turpitude’ 
implies something in itself whether punish- 
able by law or not, the word ‘moral’ 
serving only to emphasize the nature of the 
wrong committed ”’ 


At page 565 the following passage is found : 


“Conviction for violation of the Prohibi- 
tion Law is not such conviction of crime 
as involves moral turpitude.” 


At page 566 it is found : 


“The illegal sale of intoxicating liquors is 
not a crime involving moral turpitude with- 
in Kirby’s Dig. authorizing the revocation 
ofa physician’s license on his conviction of 
crime involving moral turpitude; the words 
‘moral turpitude’ implying something 
immoral, regardless of the fact that it is 
punishable by law, and offences against the 
liquor laws, such as illegal sales of liquor, 
are statutory crimes and merely mala 
prohibita”. 


15. In Ramanatha Aiyar’s Law Lexicon, 
1940 Edition at page 832 it is stated thus: 


“Moral turpitude.—Anything done con- 
trary to justice, honesty, principle, or good 
morals; an act of baseness, vileness or 
depravity in the private and social duties 

- which a man owes to his fellowman or to 

- society in general contrary to the accepted 
and customary rule ofright and duty 
between man and man. 


16. From the above it is clear that every 
act 





consequences or disqualification. The 
Legislature would have merely stated that a 
person who is punished for violation of any 
law would be exposed to such consequences, 
or disqualification. The question whether 
conviction for a particular offence involves 
moral turpitude will depend upon the facts 
and circumstances of the case. However, in 
order to come within the scope of the phrase 
‘moral turpitude’ there must be an element of 
baseness and depravity in the act for whicha 
particular individual has been punished. The 
act must be vile or harmful to society in 
general or contrary to accepted rules of right 
and duties between man and man. Mere 
violation ofa particular statute cannot 
amount to the commission of an act involv- 
ing moral turpitude. I am in complete agree- 
ment with Srivastava, J. of the Allahabad 
High Court in Mangali v. Chhakki Lal}, who 
has laid down the following tests: 
(1) Whether the act leading to a conviction 
was such as could shock the moral conscience 
or society in general?; (2) whether the motive 
which led tothe act wasa base one? ; and 
(3) whether on account of the act having been 
Committed the perpetrator could be consi- 
dered to be of or depraved character or a 
person who was to be looked down upon 
by the society?. Tested inthe light of th 

above principles, the punishment ofan 
individual for consuming liquor without 
permit in violation of the provisions of the 
Prohibition Act cannot be said to be an 
offence involving moral turpitude. it cannot 
be said that drinking is considered by society 
to be so base or vile as to characterise a man 
who consumes liquor as one of depraved 
character or as one who is to be looked down 
upon by society. Further, Prohibition Ac 
itself provides permit to be granted by th 

State Government under certain circum- 
stances. The question whether consumption 
of alcoholic liquor by itself makes aman to be 
ostracized by society on the ground that he i 

a man of depraved character has to b 

decided, in my opinion, not on the basis of a 


ee 





1. A.I.R.1963 All. 527, 
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prohibition law prevalent in a particular 
State but on the basis of the situation in the 
country as a whole. No doubt, in the State 
of Tamil Nadu, there is a Prohibition Act 
which at the relevant time was more stringent 
than what it is today. At the same time, 
there are States in India where there is no 
prohibition, at all. I-am emphasising this 
aspect only to show that drinking as such is 
not considered as harmful to society in 
general or contrary to accepted rules of 
rights and duties between men and men. I 
am therefore, of the view that conviction for 
an offence for consumption of liquor under 
the Prohibition Act does not amount to an 
offence involving moral turpitude. 


17. Further, on the facts of this case it has 
also to be noted, there is absolutely no evi- 
dence as to the circumstances in which the 
second respondent was arrested fora viola- 
tion of the provisions of the Prohibition Act. 
No doubt, it is not disputed that the second 
respondent pleaded guilty before a Magis- 
trate for the offence of consuming liquor. 
That apart, there is nothing else to show the 
place where the second respondent was 
arrested and whether he was found drunk in 
a public place. While the case of the second 
respondent is that he was picked up from his 
house and a case under the Prohibition Act 
was foisted on him and he was forced to 
plead guilty, the petitioner’s case is that the 
second respondent was really arrested for 
violation of the provisions of the Prohibition 
Act for having consumed liquor without a 
permit. No order of conviction or any record 
relating to the criminal case has been filed in 
this case. 


18. Apart from this, it is significant to 
state that Standing Order 16 (x) of the 
Model Standing Orders is not attracted to 
the facts of this case. The finding of the 
Labour Court in this respect is not liable to 
be interfered with. 


‘19. The next question that arises for con- 
sideration is whether the second respondent 
is a workman within the meaning of the 
‘Industrial Disputes Act. The case of the 
‘management is, the second respondent was 
‘only a casual employee. He was engaged 
along with others for the purpose of loading 
‘the tractors into railway wagons as and when 
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wagons are available. In the circumstances, 
the contention of Mr. Sanjay Mohan was 
that the second respondent was nota work- 
man within the meaning of the Industrial 
Disputes Act and would not be entitled to 
reinstatement. The learned counsel also 
stressed upon the fact that the Labour 
Court had not given any finding in the 
case whether the second respondent was 
a casual employee ornot. In this context, 
the learned counsel referred to the decision 
of Ismail, J. (as he then was), in Crompton 
Engineering Company V. Additional 
Labour Court, Madras\., In this case the 
services of three persons were terminated by 
the Crompton Engineering Co. Ltd., and at 
their instance an industrial dispute regarding 
their non-employment was raised for adjudi- 
cation. It was contended before the Labour 
Court by the management that the said 
persous were only causal labourers and there- 
fore, were not workmen within the meaning 
of section 2 (s) of the Industrial Disputes 
Act. The Labour Court held that even 
casual labourers were included in the defini- 
tion of section 2 (s) of the Industrial Dis- 
putes Act and directed the reinstatement of 
the employees. Before Ismail, J. (as he then 
was), the question that was argued was 
whether causal labourers would be workmen 
within the meaning of section 2 (s) of the 
Act. The learned Judge factually found 
that the orders of appointment of the con- 
cerned employees established that they were 
appointed only fora particular period or for 
a particular job, and as soon as the period 
or job was over the appointment automati- 
cally came to an endand thatthe said position 
was not disputed, before the Court. On the 
basis of this factual finding, the learned 
Judge observed as follows: 


“Under these circumstances, even though 
the respondents 2 to 4 would come within 
the scope of the term ‘workman’ in section 
3 (s) of the Industrial Disputes Act, they 
would not be entitled to reinstatement as 
ordered by the Labour Court since there 
was no question of termination of their 
services or discharge of the workmen con- 
cerned as their employment itself was for a 
particular period or for a particular job and 


1. (1975) 1L. L. J. 207: (1975) Lab. I. C. 1906 3 
(1975) 2 M. L. J.118:88 L. W. 74. . 
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such employment came toan end automati- 
cally as soon as the term was over or the 
job was over.” 


The decision of Ismail, J. (as he then was) is 
therefore, not an authority for the proposi- 
tion that a casual labourer will not fall with- 
in the scope of the term ‘workman’ in section 
2 (s) of the Industrial Disputes Act. The 
facts of that case are clearly distinguishable 
from the facts of this case. 


20. Mr. Venkataraman cited the decision of 
the Kerala High Court in Calicut Mordam 
Spg. & Wvg. Mills v. Industrial Tribunal}. 
The dispute arose on account of the denial of 
employment to six persons by the manage- 
ment of the Calicut Mordam Spg. and Wvg. 
Mills, Chelambra. The management con- 
tended that the work which the persons were- 
doing was a work which was available only on 
a casual basis. The management used to call 
the said persons only when they had enough 
work and the work would be available only 
when lorries came with raw materials. It 
was further contended by the management 
that the workmen were casual labourers and 
hence not liable to be reinstated. The judg- 
ment of Ismail, J. (as he then was), was 


relied upon by the management. The 
learned Judges felt that in the case 
before them the Tribunal had found 


that the work of loading and unloading the 
lorries was work of a permanent nature al- 
though it might not have been available for 
being undertaken by itself in sufficient fre- 
quency or volume to keep the workmen per- 
manently employed and that by itself would 
not make the work one ofa casual nature, 
nor the workmen casual workmen. In this 
view, the learned Judges came to the con- 
clusion that there was no foundation on the 
facts before them to apply the decision of 
Ismail, J. . 


21. Mr. Venkataraman also cited the decision 
of the Supreme Court in Y.L. Agarwala v. 
Tozhilali Union*, the headnote of which reads 
as follows: ` 


————e 


1. (1977) Lab. I. C. 1673: (1977) K. L.T. 688 : 
(1977) I. L. R. 2 Ker, 152. 

2. (1978) Lab. I. C. 1264 (S. C.) : (1978) 2 S. C. J. 
657: (1978) 2 I. T. J. 523:1978 Tax. L.R. 995: 
1978) 3S. C. C. 426 :114 LT.R.471:A LR. 1978 
S. C. . 
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“Where a worker or group of workers 
labours to produce goods or services and 
these goods or services are for the business 
of another, that other is, in fact, the em- 
ployer. He has economic control over 
the workers’ subsistence, skill and con- 
tinued employment. If he, for any reason, 
chokes off, the worker is, virtually, laid off. 
. The presence of intermediate contractors 
with whom alone the workers have imme- 
diate or direct relationship ex contractu 
is of no consequence when, on lifting the 
veil or looking at the conspectus of factors 
governing employment, it is found, though 
draped in different perfect paper arrange- 
ment, that the real employer is the manage- 
ment, not the immediate contractor.” 


22. In the case before me, the Labour 
Court has factually found that second respon- 
dent was workman within the definition of the 
Industrial Disputes Act. The Labour Court 
has referred to Exhibit M-1, the attendance 
register wherein the name of the second respon- 
dent finds a place. The Labour Court has also 
observed that Exhibit M-1 showed the regula- 
rity of employment or control which the 
management exercised over persons like the 
second respondent who are being engaged for 
loading tractors into railway wagons. The 
Labour Court has referred to the evidence 
of M. W. 1 wherein he has stated that 
he used to load 15 to 40 tractors every day 
and when there was no work for him he could 
not attend to the work of some other manage- 
ment. The Labour Court also referred to the 
evidence of M. W. 1, Krishnamurthy, a 
clerk in the management working at the 
Korukkupet yard, . W. 1 has stated 
that if the workmen like the second respon- 
dent were not able to attend to the work 
they should send a substitute and in the 
attendance register the letter ‘R’ would be 
written to show that he wasa replacement, 
and that the wages should be paid to the 
person replaced by the particular employee. 
M. W. 1 had also stated that the second 
respondent and others similarly situated had 
to report for work every day and -that he 
would supervise their work and correct them 
in the workspot if the work was not done 
properly. Everyday he would allot-work for 
them and even though tractors did not 
arrive, they had to wait for the same. The 


gj 


Labour Court has further stated that the 
evidence given by M. W. 1, clearly esta- 
blished the fact that the management of the 
respondent company had got absolute 
control over the work of the workman and 
they supervised the work of the workman in 
respect of loading of the tractors and there 
was a regular attendance register. On these 
facts, the Labour Court came to the conclu- 
sion, that the second respondent was a work- 
‘man within the meaning of section 2 (s) of 
the Industrial Disputes Act. Mr. Sanjay 
Mohan was not able to convince me on the 
basis of the relevant records that this finding 
‘of the Labour Court was either perverse or 
not based on any material or vitiated by any 
error apparent on the face of the record. 
Apart from this, unlike the facts in the case 
that arose for consideration before Ismail, J. 
(as he then was), Crompton Engg. Company v. 
Additional Labour Court, Madras‘, the facts 
of this case are similarto the facts which 
arose for consideration before the Kerala High 
Courtin Caliest Mor dum Spg. and Wvg. Mills 
v. Industrial Tribunal?, Admittedly, in this 
case, the management manufactures tractors 
and the tractors are being loaded into the 
railway wagons. For the said purpose, the 
second respondent and others were being 
regularly employed by the management. 
In the claim statement, it is stated that : 


“The work that the second respondent was 
performing was and continued to be ofa 
permanent nature. Loading of tractors is 
an absolute necessity in the day to day 
operations of the respondent-company and 
forms part of the manufacturing operations 
of the respondent-company. The assembled 
tractors are loaded for despatch to the 
various destinations both by rail and road 
‘transport and everyday the claimant had 
» to stay late in the evening awaiting the 
assembled tractors from the factory, if on 
the previous day all tractors had been 
loaded and no tractors became available for 
.- despatch”. 


a 


In the counter statement, it is stated: 


“A reference to the nature of work and 
the activities carried on by the respondent- 
eee eee ee 
I. 19975 L. L. J. 207 : (1975) Lab I. C. 1006. 
2, (1977) Lab. I. C. 1673 : (1977) K. LT, 688. 
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management as submitted above is irrele- 
vant since the petitioner’s name has been 
removed from the list of casual employees.” 


It must therefore, be taken to be admitted 
that the work in which the second respondent 
was being engaged was of a permanent 
nature and that his claim that he was being 
regularly employed has not been denied. 
Consequently, the case clearly falls within 
the ratio of the decision in Calicut Mordum 
Spg. & Wvg. Mills v. Industrial Tribunal’. 
Iam therefore, convinced on the materials 
placed before me that the second respondent 
is a workman within the meaning of section 2 
(s) of the Industrial Disputes Act. The order 
of the Labour Court cannot therefore, be said 
to be vitiated in any manner. The writ peti- 
tion therefore, fails and is dismissed, but in 
the circumstances there will be no order as to 
costs. 


R. 5. —— Writ petition dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—G. Ramanujam. J. 


V. N. Chandravadivela Chetty 
.. Petitioner® 


P. 


The Secretary 
Department, Fort. 


to Government, Revenue 
St. George, Madras-9 
and two others ... Respondents. 


Tamil Nadu Debt Relief Act (XII of 
1980), section 6 (12) (i)—Petitioner advanc- 
ing money to salvage property from the clut- 
ches of an earlier creditor who wanted to 
bring the properly to sale by public auction— 
Money so advanced whether can be treated as 
a purchase price. 


Held: In this case, there is no question of 
any purchase of the property by the debtor 
nor the amount advanced to him by the peti- 
tioner representing a portion of the purchase 








1. (1977) Lab. I. C. 1673 : (1977) K.L.T. 688. 
+W. P. No. 3286 of 1981. 1st February, 1982, 
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price. The exemption under section 12 of Act 
XIII of 1980 will apply only if the full or a 
portion of the purchase price payable by the 
debtor is retained by him and notina case 
where the debtor borrowed for safeguarding 
his property or saving the property from 
being sold in Court-auction. The debtor in 
this case cannot come within the exemption 
provided in section 12 (i). [Para. 3.] 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of declaration calling for the records 
in proceedings No. N. K. 7/81, May, 81 
pending before the 2nd respondent filed by 
the 3rd respondent, against petitioner by 
declarating the provisions relating to secured 
debts in the Tamil Nadu Act XIII of 1980 as 
amended by Act X of 1981 published by the 
ist respondent as ulfra vires of the Constitu- 
tion in so far as the petitioner is concerned. 


A. Subrahmanya Iyer, for Petitioner. 


S. Jagadzesan, for Government Pleader, for 
Respondents, 


The Court made the following 


OrDER.—The petitioner herein advanced a 
sum of Rs. 3,000 to the 3rd respondent on a 
mortgage of his property. In respect of that 
debt, the 3rd respondent filed an application 
before the Special Tahsildar (Debt Relief), 
Chengalpattu, claiming the benefits under 
section 6 of Tamil Nadu Act XIII of 1980 
and also a certificate of discharge in relation 
to the said mortgage debt. It is at this stage 
that the petitioner, who is the creditor, has 
approachsd this Court for the issue of a writ 
of declaration declaring Tamil Nadu 
Act XIII of 1980 as unconstitutional. The 
validity of the Act has been upheld already 
by a Division Bench of this Court in W. P. 
No. 6351 of 1980, etc., batch (Judgment, 
dated 10th December, 1981). 


2. Taking note of the fact that the validity 
of the Act has been upheld by this Court, the 
learned counsel for the petitioner contends 
that the mortgage debt in this case is a debt 
exempted from the provisjons of the Act 


under section 12 (/). Section 12 (i) is as 
follows :— 


‘Nothing in this Act shall apply to the 
following categories of debts and liabilities 
of a debtor, namely:— 


(i) any debt which represents the price of 
property, whether movable or immovable 
purchased by a debtor or any amount due 
under a hire purchase agreement.” 


3. According to the learned counsel for the 
petitioner, the sum of Rs. 3,000 advanced by 
him was to salvage the property from the 
clutches of an earlier creditor who wanted to 
bring the property to sale in Court-auction 
and but for his advancing the sum of 
Rs. 3,000 as loan the entire property would 
have been lost to the debtor and therefore, 
the sum of Rs. 3,000 advanced by him, 
though on a mortgage of the 3rd respondent’s 
property, should be taken to be purchase 
price as contemplated by section 12 (1). 
Even assuming that the loan advanced by the 
petitioner to the 3rd respondent was to save 
the property from being sold in Court-auetion 
at the instance of an earlier creditor, still we 
do not see how it can be treated as purchase 
price of the property. In this case, there is 
no question of any purchase of the property 
by the debtor and the amount advanced to 
him by the petitioner representing a portion 
of the purchase price. The above clause of 
exemption will apply only if the full ora 
portion of the purchase price pee by the 
debtor is retained by him and not ina case 
where the debtor borrowed for safeguarding 
his property or saving the property from 
being sold in Court-auction sale. We are, 
therefore, of the view that the debtor in this 
case cannot come within the exemption pro- 
vided in section 12(1). However, in this 
case, there is so far no decision by the 
Special Tahsildar holding that the 3rd 
respondent is entitled to the benefits of the 
Act. The application before the Tashildar is 
still pending. Therefore, the 3rd respondent 
has to prove his entitlement for the benefits 
of the Act before the Tahsildar where the 
application under section 6 is said to be 
pending. 


4. The writ petition is dismissed. The 
dismissal of the writ petition, however, will 
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not prejudice the petitioner in establishing 
his case that the debtor, the 3rd respondent, 
is not entitled to the benefits of the Act 
before the Tahsildar concerned. There will 
be no order as to costs. 


R. S. 





Writ petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—S. Mohan, J. 


` 


Rajeswari Petitioner* 


Y. 


Vasamai Lalchand Respondent, 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVII of 1960) as amended by 
Act (XXIII of 1973), section 10 (2)—Pe tition 
for eviction on ground of wilful default in 
payment of rent—Eviction ordered by Con- 
troller—Appellate Authority reversing order 
on assumption that default must have been 
due to difficulties in tenant’s family—Reyi- 
sion against order—Subsequent payment no 
sufficient excuse nor can relieve tenant from 
the charge of wilful default. 


The revision petitioner (landlady) filed an 
application for eviction of the tenant on the 
ground of wilful default in payment of rent 
for the period commencing from Ist February, 
1976 to 30th June, 1976. The application 
for eviction itself was filed on 27th July, 1976. 
In August, 1976 the respondent sent a money 
order. The money order having been refused 
a demand draft was sent which was received 
by the landlady. The plea of the tenant that 
under the circumstances he had not 
committed wilful default in the payment of 
rent inasmuch as payment had been accepted 
by the landlady was rejected by the Rent 
Controller and eviction was ordered. On 
appeal, the Appellate Authority allowed the 
appeal and set aside the order of eviction, on 
+. C,R.P. No, 2521 of 1981. 
a À 30¢h September, 1982, 
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the ground that defalut must have been due 
to difficulties in the family of the tenant. On 
revision by the landlady, 


Held: This is a clear case where the tenant 
had committed wilful default in the payment 
of the rent. In the absence of any plea by 
the tenant himself that the delay in payment 
of rent was occasioned because of the diffi- 
culties in the family, such a theory should 
not have been thought of by the Appellate 
Authority. [Para. 3.] 


G. Natarajan and K. B. Kannan, for Petiti- 
tioner. 


G. Nandalal, Prakash Goklaney, QG. Naga- 
sami and M. Gomathi, for Respondents. 


The Court made the following 


ORDER.—The landlady is the revision 
petitioner, who filed an application for evic- 
tion of the respondent from the petition- 
mentioned premises on the ground that he 
had committed wilful default in the payment 
of rent for the period commencing from- Ist 
February, 1976 to 30th June, 1976. The 
application for eviction itself came to be filed 
on 27th July, 1976. In August, 1976 the res- 
pondent sent a money order. That money 
order having been refused, a demand draft 
was sent on 25th August, 1976, which was 
received by the landlady on 30th August, 1976. 
Under these circumstances, the plea of the 
tenant that he had not committed wilful 
default in the payment of rent since the pay- 
ment had iater been accepted, was rejected 
by the Rent Controller and he held that what- 
ever might have been the subsequent conduct 
of the tenant, in so far as absolutely no 
explanation was offered for the non-payment 
of rent for the period covered by the applica- 
tion for eviction, it was supine or callous 
indifference on the part of the tenant. There- 
fore, the Rent Controller ordered eviction 
under section 10 (2) (i) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. On 
appeal by the tenant, the Appellate Authority 
was of the view that no doubt, there was non- 
payment of rent for the period from Ist 
February, 1976 to 30th June, 1976. However, 
this according to him must have been due 
to some difficulties in the family of the tenant. 
Be it noted at this stage that this wag 
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not pleaded by the tenant, much less proved. 4. As agreed to by the landlady the tenant 


In this view, the Appellate Authority set aside 


the order of eviction passed by the Rent 
Controller. Hence the present civil revision 
Petition. 


2. What is contended Mr. by G. Natarajan, 
learned coansel for the petitioner, which in 
my View is justified, is that the Appellate 
Authority has made out a special pleading in 
favour of the tenant holding that the non- 
payment of the rent was due to certain diffi- 
culties in the family of the tenant. This was 
not even pleaded by the tenant in his counter, 
nor was it proved by any evidence. There- 
fore, in the absence of any explanation for 
the non-payment of the rent, the fact that 
there was a subsequent payment wonld not 
relieve the tenant of the charge of wilful 
default in the payment of the rent. In 
opppsition to this, Mr. G. Nandalal, learned 
counsel for the respondent would urge that 
the subsequent payment of rents would 
clearly go to show that the tenant had no 
intention of withholding the rent, but on the 
contrary, he was anxious to avoid his liability 
by payment and that, therefore, this may be 
a case of default, but not wilful default. 


3. Ona careful consideration of the above 
aspects, I am of the view that thisis a clear 
case whero the tenant had committed wilful 
default in the payment of the rent. I have 
perused the counter statement filed by the 
tenant in opposition to the application for 
eviction. Nowhere does it adduce any reason 
forthe non-payment of rent between Ist 
February, 1976 and 30th June, 1976. After 
the application for eviction came to be 
filed on 27th July, 1976, any tender of rent 
would not relieve him of the earlier charge of 
wilful default. Therefore, rightly the 
complaint is made before me that the Appel- 
late Authority has made out a special plead- 
Ing in favour of the tenant. In the 
absence of any plea by the tenant that the 
delay in the payment of rent for the period 
between Ist February, 1976 and 30th June, 
1979 was occasioned because of the difficulties 
in the family, such a theory should not have 
been thought of by the Appellate Authority. 
Accordingly, I set aside the order of the 
Appellate Authority and restore the order of 
eviction as passed by the Rent Controller. 
The civil revision petition js allowed accord- 
ingly. No costs. 


is given six months time from today, to hand 
over vacant delivery of possession. But this 
is subject to the following two conditions, 
namely: (1) the rent for the six months shall 
be paid by the tenant on or before the 15th 
of every succeeding calendar month and if 
there are two consecutive defaults, the con- 
cession granted herein will go; and (2) at the 
end of six months period, the tenant will 
deliver vacant possession of the premises 
without raising any objections. In other 
words, without requiring the landlady to go 
by way of execution to recover possession, 
the tenant will deliver vacant possession of 
the premises. 


R S. —— Revision petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—G. Maheswaran, J. 


E. Rangaraja ... Petitioner® 


y. 


The Revenue Divisional Officer, Tirachira- 
palli and others Respondents. 


Tamil Nadu Debt Relief Act (XII of 1980), 
section 5—Application by debtor for relief 
under the Actin respect of gold articles alleged 
to have been pledged—Existence of the debt 
as well as pledge disputed—Jurisdiction of 
Tahsildar to go into the question. 


Held: Where a debtor alleges the 
existence of a pledge and claims relief 
under the provisions of the Act XIII of 
1980 and the other party contends 
that there was no pledge at all, and no 
amount was due to him under the pledge, 
such controversy between the parties cannot 
be gone into by the Tahsildar. It is only in 
cases where the pledge is admitted, the 
Tahsildar can go into the question as to 
whether the debt for which the pledge has 
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been made, had been discharged or not. As, 


in this case, the very existence of the pledge - 


is in dispute, the matter has to be agitated by 
the so-called debtor before a civil Court ina 
regular suit. [Para. 2.] 


Petition under Article 226 of the Constitution 
of India for issue of writ of certiorari to call 
for records of first respondent in D. Dis. 
14410 of 1980, dated 26th February, 1981 and 
quash the same. 


K. Saryabhauman, for Petitioner. 


N. R. Chandran, Additional Government 
Pleader II and T. R. Rajagopalan, for Res- 
pondents. 


The Order of the Court was made by 


Ramanujam, J.—The third respondent 
herein filed an application before the second 
respondent for relief under section 5 (1) (a) 
of the Tamil Nadu Act XIII of 1980, in 
respect of certain gold articles said to have 
been pledged by him with the petitioner. The 
petitioner resisted the said application on the 
ground that there was no pledge at all and 
that the receipt produced by the third respon- 
dent was not trueand genuine. Having regard 
to the controversy, the second respondent 
held that since the existence of the debt as 
well-as the pledge is disputed by the peti- 
tioner, who is stated to be the creditor, the 
matter has to be agitated before the civil 
Court. However, when the matter was taken 
to the Appellate Authority, the first respon- 
dent herein, he held that the authorities con- 
stituted under the Act can go into the ques- 
tion, as to whether there was in fact a pledge 
or not and that on the basis of the evidence 
adduced by the third respondent, that there 
was a pledge, the third respondent is entitled 
to a direction for the return of the alleged 
pledged articles under section 5 (2) (a) of the 
Act. Aggrieved against the order of the 
Appellate Authority, the petitioner has filed 
the present writ petition. 


2. According to the petitioner, the debtor 
himself has filed a suit for the return of the 
alleged pledged jewels on the ground that he 
is entitled to the. benefits of Act XIII of 1980 

that in that suit the existence or otherwise of 
the pledge can be gone into, that th, 
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Tahsildar, the second respondent herein, who 
is functioning under the Act, cannot go into 
the disputed question as to whether in fact 
there was a pledge or not, and that only in 
cases where the pledge is admitted, the second 
respondent can go into the question of its 
discharge. We are inclined to agree with the 
contention of the learned counsel for the 
petitioner. Where a debtor alleges the 
existence of a pledge and claims relief under 
the provisions of the Act and the other party 
contends that there is no pledge at all, and 
no amount is due to him under the pledge, 
such controversy between the parties cannot b 

gone into by the Tahsildar. It is only in cases 
where the pledge is admitted, the Tahsildar 
can gointo the question as to whether the 
debt for which the pledge has been made, has 
been discharged or not. As io this case, the 
existence of the pledge itself is in dispute, the 
matter has to be agitated by the so-called 
debtor before the civil Court in a regular 
suit. Asa matter of fact, in this case, the 
third respondent has filed O. P. No. 97 of 
1980, Sub-Court, Tiruchirapalli, for permis- 
sion to sue the petitioner in forma pauperis 
fer the return of the pledged jewels and in 
that petition he has been directed to pay the 
necessary Court-fee. The third respondent 
can, therefore, agitate the question relating 
to the existence of the pledge in those pro- 
ceedings by paying the necessary Court-fee. 
Even if O. P. No. 97 of 1980 has been dis- 
missed for non-payment of Court-fee, the 
third respondent can approach the Court 
with an offer to pay the Court-fee and have 
that suit restored for getting a decision from 
a civil Court on the question of the existence | 
of the pledge: 


3. The writ petition is therefore, allowed 
and the order of the Appellate Authority is 
set aside. There will be no order as to costs. 


R. S. 


a r 


Writ petition allowed. 


tj. DALMIA CBMENT (BH) LTD. V. MRS. KAMALA PILLAI (Ramanujam, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT.—G. Ramanujam and V. Sethu- 
raman, JJ. 


M/s. Dalmia Cement (Bh) Ltd., Proprietor 
of Govan Travels, Madras-6 ... Appellant® 
y 


Mrs Kamala Pillai and another 
Respondents. 


Civil Procedure Code (V of 1908), Order 38, 
rule 5 and Order 21, rules 58 and 63 (prior 
to amendment by Act CIV of 1976)—Money 
suif— Petition for attachment before judgment 
ordered—Property attached—Claim petition 
to raise attachment filed by wife of judgment- 
debtor—Suit decreed—Claim petition dis- 
missed for default—Attachment made absolute 
—Property brought to sale in execution af 
decree—Sale notice issued to judgment-debtor 
—Fresh claim petition filed by his wife claim- 
ing the property as her property, whether 
maintainable. ` 


Held: The respondent herein had not filed 
asuitto challenge the dismissal of the 
eviction claim petition at the stage of attach- 
ment before judgment. The said order of 
dismissal had become final and conclusive as 
per Order 21, rule 63 which was in force at 
the time of attachment before jugdment. No 
doubt Order 21, rule 63 has been deleted by 
the Central Act CIV of 1976, but even 
before such deletion, the right to ques- 
tion the order in the claim petition by filing a 
suit had been lost The suit report cannot 
be said to have been revived after the deletion 
of the said provision in Order 21, rule 63 by 
the Central Act CIV of 1976. The decision of 
the lower Court cannot be sustained. 

[Para. 8.] 


Cases referred to:— 


Prasada Naidu v. Virayya, (1918)I.L.R 41 
Mad. 849:8 L. W. 197:35M. L. J. 231 : 
Caananore Bank, Madhavi, (1941) 2 M. L, J. 
956 :I. L. R. (1942) Mad. 336: 54 L. W 
671: A.I. R. 1942 Mad. 41; Bhailal Paht; 
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v. Prabri Sahib, A. I. R. 1953 Pat. 223 
Kissorinobji Roy v. Harsukh Das, (1890) 
I. L. R. 17 Cal. 437 


Appeal against the order of the City Civil 
Court, Madras, dated 27th July, 1977 in E. A. 
No. 1568 of 1976 in E. P. No. 945 of 1973 in 
O. S. No. 6614 of 1973. 


L. K. Sankaran, for Appellant. 
The Order of the Court was made by 


Ramanujam, J.—An interesting question of 
law has arisen for consideration in this appeal. 
The appellant herein filed a suitO.S.No 6614 
of 1973, on the file of the City Civil Court, 
Madras, for recovery of a sum of 
Rs. 36,887.97, from the second respondent, 
who is the defendant in the suit. Pending 
the suit, the plaintiff applied for attachment 
of the house property said to belong to the 
second respondent before judgment in I. A. 
No. 23042 of 1973. The said house property 
was in fact attached on 10th December, 1973. 
The first respondent herein, who is the wife 
of the second respondent-defendant filed a 
claim petition in I. A. No. 465 of 1974, 
claiming that the property attached did not 
belong to the second respondent but it 
belonged exclusively to her and therefore, the 
attachment should be vacated. During the 
pendency of the said claim petition, the suit 
itself came to be decreed on 5th February, 
1974. Theclaim petition I. A. No. 465 of 
1974, filed by the first respondent was dis- 
missed for default on 3rd October, 1974, and 
the attachment effected on 10th December, 
1973 was made absolute. Subsequently, the 
appellant filed an execution petition E. P. 
No. 943 of 1973 on 7th December, 1974 and 
brought the attached property to sale anda 
Sale notice was actually issued to the second 
respondent on 9th December, 1975. After 
the receipt of the sale notice by the second 
respondent, the first respondent herein filed 
another claim petition E. A. No. 1568 of 1974 
at the execution stage on 3rd February, 1976 
claiming that the property sought to be sold 
is her exclusive property and does (sic) not 
belong to the second respondent. The said 
claim petition was resisted by the appellant 
decree-holder on the ground that the earlier 
claim potition filed by the first respondent in 
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I. A. No. 465 of 1974 having been dismissed 
for default, she is not entitled to file a second 
claim petition and that the only remedy open 
to her is to file a suit under Order 21, rule 63, 
Civil Procedure Code, against the order dis- 
missing her first claim petition for default. 
This objection has been rejected by the Court 
below on the ground that the earlier claim 
petition was dismissed for default and not on 
merits and that the present claim petition, 
being the first petition in execution, 18 
maintainable. The Court below also went 
into the merits of the claim put forward by 
the first respondent herein and held that 
Exhibits P-1 to P-3 establish that the property 
attached and sought to be sold by the decree- 
holder belongs to the claimant and not to the 
judgment-debtor, that the latter had no right, 
title or interest over the same and that, there- 
fore, the decree-holder cannot proceed 
against this property. In this view, the claim 
petition had been allowed by the Court below. 
The validity of the said order has been 
challenged in this appeal by the appellant 
‘decree-holder. 


THB MADRAS LAW 


2. The learned counsel for the appellant 
refers to the Full Bench decisions of this 
Court, viz., Prasada Naidu v. Virayyat, and 
Cannanore Bank v. Madhavi’, and submits 
that as per the said decisions, the dismissal 
of the entire claim petition for default will 
have to be taken as an order passed, 
against the claimant, that the order 
dismissing the claim petition for default 
though made in the proceedings for attach- 
ment before judgment, the provisions of 
Order 21, rule 63, Civil Procedure Code, will 
come into play, that as per the said provision, 
the claimant whose claim petition has been 
dismissed earlier, should file a suit within 
one year from the date of the order and that 
in the absence of instituting any such suit, 
the order will be taken to have become final 
and conclusive as between the parties. The 
learned counsel also refers to the decision in 
Bhailal Pahti v. Prabri Sahib®, wherein the 
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decision of this Court in Cannanore Bank v. 
Madhavi", is followed. 


3. The lower Court has referred to the 
decisions in Bhailal Pahti v. Prabiri Sahib? 
and Cannanore Bank v. Madhavi’, but stated 
that the said decisions have no application to 
the facts of the present case. 


4. Before proceeding to consider the deci- 
sions referred to by the learned counsel for 
the appellant we would refer to the relevant 
provisions of the Code of Civil Procedure, as 
were inforce at the time when the claim 
against the order of attachment before judg- 
ment was dismissed for default. Order 38, 
rule 5, Civil Procedure Code, enables the 
Court to attach the defendant’s specified pro- 
perty or such portion thereof as it appears 
sufficient to satisfy any decree which may be 
passed in the suit. Rule 7 of Order 38, states 
that the attachment shall be made in the 
manner provided for the attachment in execu- 
tion of a decree. Rule 8 states as follows:— 


‘Where any claim is preferred to property 
attached before judgment, such claim shail 
be adjudicated upon in the manner herein- 
before provided for the adjudication of 
claims to property attached in execution of 
a decree for the payment of money.” 


These provisions in rules 7and8 make it-clear 
that the manner of attachment before judg- 
ment and the manner of adjudication of claims 
to property so attached shall be the same 
as an attachment in execution of a decree and 
adjudication of claims to proverty attached 
In execution of a decree. The provisions 
dealing with the adjudication of claims to 
property attached in execution of a decree 
are contained in Order 21, ru es 56 and 63, 


Civil Procedure Code. While rule 56 sets 
aie the procedure for adjudication of 
claims 


_ in respect of property attached in 
execution of a decree, rule 63 provides for 
the filing of a suit to establish right to 


attached property. This provision is as 
foliows: 


Rs 


1. (1941) 54 L. W. 671 : (1941) 2 M. L.J. 956: 
. L. R. (1942) Mad.336 £ A.I.R. 1942 Mad. 41 
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(F. B.). 
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“Where a claim or an objection is preferred, 
the party against whom an order is made 
may instıtute a suit to establish the right 
which he claims to the property in dispute, 
but, subject to the result of such suit, if 
any, the order shall be conclusive”. 


Since Order 38, rule 98, Civil, Procedure 
Code, directs that adjudication of claims to 
property attached before judgment should 
be done in the same manner as an adjudica- 
tion of claims against attachment of the pro- 
perty in execution ofa decree, Order 21, rules 
58 and 63, Civil Procedure Code, will auto- 
matically apply to the claims made against 
an order of attachment before judgment. 


5. In this case, as will be clear from the 
facts set out already, the attachment before 
judgment of the house property was effected 
on 10th December, 1973, and the order dis- 
missing the claim petition was passed on 3rd 
October, 1974. The one year period referred 
to under Order 21, rule 63, Civil Procedure 
Code, had, therefore, expired on 3rd 
October, 1975, long before the filing of the 
second claim petition on 3rd February, 1976. 
The Court below has taken the view that 
since the attachment was made before judg- 
ment, the dismissal of the earlier claim 
petition for default will not be a bar to the 
first respondent herein filing a fresh claim 
Petition in the execution stage after the 
decree has been passed It has also taken 
the view that the order dismissing the earlier 
claim petition on 10th December, 1973, being 
an order of dismissal for default cannot be 
said to be an order passed on merits so as to 
constitute res judicata. The question is 
whether the view taken by the Court below 
is legally tenable. 


6. Dealing with the scopeof Order 21, 
rule 63, Civil Procedure Code, as it stood 
before the amendment of the Civil Procedure 
Code by Central Act CIV of 1975, a Full 
Bench of this Court in Prasada Naidu v. 
Virayya', held that Order 38, rule 5, will 
attract the provisions of Order 21, rule 63, in 
respect of claims preferred to property 
attached before judgment and that the 
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general policy of the law is that questions of 
title raised by claims against attachment 
before judgment or after judgment should be 
promptly disposed of and, that as has been 
pointed out by the Privy Council in 
Kissorinobji Roy v. Harsukh Das’, Order 21, 
rule 63, Civil Procedure Code, was applied 
without question to a case of attachment 
before judgment as well. 


7. In Cannanore Bank v. Madhavi?, another 
Full Bench of this Court had ruled that 
Order 21, rule 63, applies to all orders which 
are against claims preferred under rule 58 
of Order 21, Civil Procedure Code, that the 
order passed under rule 58 need not neces- 
sarily be on merits, and that the test is to see 
whether the order is against the claimant or 
the decree-holder and that it does not mean 
that the order must involve an adjudication 
on the merits after investigation. In that 
case a claim petition was filed but that was 
allowed to be dismissed as not pressed. The 
question arose whether that order will attract 
the provisions of Order 21, rule 63, Civil 
Procedure Code. The Full Bench was of the 
view that such an order will be an adverse 
order within the meaning of the rule and that 
an order of dismissal for default will also fall 
within the mischief of that rule. This deci- 
sion is clearly applicable to the facts of the 
present case. Here the earlier claim petition 
was dismissed for default and that will be an 
order adverse to the claimant and therefore, 
rule 63 of Order 21, will stand attracted. 
The earlier Full Bench decision reported in 
Prasada Naidu v. Virayya*, makes it clear 
that Order 21, rule 63 will also apply to the 
claims preferred against the order of attach- 
ment before or after judgment. Thus, the 
reasoning of the Court below that the dismis- 
sal of the earlier claim petition for default 
having been made at the stage of attachment 
before judgment, will not come within the 
mischief of Order 21, rule 63, Civil Procedure 
Code, is not legally tenable. Though the 
decision is Cannanore Bank v. Madhavi*, was 
cited before the Court below, that decision 
has not been followed as it was of the view 
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that the facts of the present case are different. 
We are of the view that the facts in this case 
clearly attract the principle laid down by the 
two Full Bench decisions above referred to. 


Since admittedly the first respondent 
herein has not filed a suit to challenge the dis- 
missal of the earlier claim petition at the 
stage of attachment before judgment, the said 
order of dismissal has become final and con- 
clusive as per Order 21, rule 63, which was in 
force at the time of attachment effected be- 
fore judgment. No doubt it is true that 
Order 21, rule 63, has been deleted by the 
Central Act CIV of 1976, but even before the 
deletion, the right to question the order 
passed in the claim petition in I. A. No. 465 
of 1974 by filing a suit has been lost even on 
3rd January, 1975 and the said right cannot 
be said to have been revived after the deletion 
of the said provision in rule 63 of Order 21, 
Civil Procedure Code, by Central Act CIV of 
1976. We cannot therefore, sustain the deci- 
sion of the lower Court. 


9. Hence, we allow the appeal and set 
aside the order of the lower Court. The 
claim petition, E. A. No. 1568 of 1976 for 
raising the attachment over the property will 
stand dismissed. There will be no order as 
to costs. The execution proceedings will be 
proceeded with further on the basis that the 


attachment of the property continued to 
subsist. 


R.S. = Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRBSENT:—P. R. Gokulakrishnan, O. C. J. 


Raphael and others 
y, 


S. Chellappan, Execative Officer 
Respondent. 


Tamil Nadu Panchayats Act (XXXV of 1958), 
section 170 and Civil Procedure Code (V of 
1908), Order I, rule 10—Petition to implead 
Panchayat as party in suit—Objection of 
norice under section 170 not being given — 
Objection not sustainable—Notice applicable 
only where compensation is claimed against 
Panchayat. 


Petitioners* 


Where ina petition to implead a Panchayat 
as party toa suit, objection was raised on 
ground want of notice under section 170 of 
the Tamil Nadu Panchayat Act, 1958, 


Held: The notice contemplated under 
section 170 is applicable only to cases where- 
in compensation is claimed against the 
Panchayat. [Para. 2.] 


Case referred to :— 


Panchyat Union Council v. C. Thirupathy, 
(1970) 2 M. L. J. 572 : 83 L. W. 536: A. L. R. 
1971 Mad. 26 (F. B.). 


Petition under section 115 of Act V of 1908 to 
revise the order of the Prl. District Munsif, 
Padmanabhapuram, dated 16th July, 1981 in 
I. A. No. 660 of 1981 in O. S. No. 267 of 
1980. 


K. Jayaraman for V. P. Ananthakrishnan 
Nair, for Petitioners. 


Selvaraj, for Respondent. 


The Court made the following 


ORDER.—The plaintiff in O. S. No. 267 of 1980 
on the file of the District Munsif, Padmanabha- 
puram, filed I.A. No. 660 of 1981 for 
impleading the Karungal Town Panchayat as 
the second defendant in the suit. -This was 
objected to by the defendant in the suit who 
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is the Executive Officer of the Karungal Town 
Panchayat on the ground that notice under 
section 170 ofthe Tamil Nadu Panchayats Act 
(XXXV of 1958) had not been given 
before the institution of the suit and as such 
the second defendant cannot be impleaded. 
The District Munsif holding that a notice 
under section 170 of the said Act ought to 
have been given before instituting the suit 
dismissed the application. It is as against 
this order, the present revision petition has 
been filed by the plaintiff. 


2, Section 170 of the Tamil Nadu Panchayats 
Act deals with notice of action against Pan- 
chayat, etc. This, according to the learned 
counsel appearing for the petitioner can be 
invoked only in cases where compensation is 
Claimed against the Panchayat, Mr. Selvaraj, 
the learned counsel appearing for the respon- 
dent, correctly brougtht to my notice the 
decision reported in Panchayat Union Council 
v. C. Thirupathy', wherein it has been held 
that section 170 will be applicable only in 
cases where compensation is claimed against 
the Panchayat. It is also clear from section 
173 which reads at follows: 


“Liability of the President executive autho- 
rity and members for loss, waste or mis- 
application of property:— 


(1) The President, executive authority and 
every member of a Panchayat and the chair- 
man, commissioner and every member of a 
Panchayat Union Council shall be liable 
for the loss, waste or misapplication of any 
money or other propery owned by or vested 
in the Panchayat or Panchayat Union 
Council if such loss, waste or misapplication 
is a direct consequence of his neglect or 
misconduct; and a suit for compensation 
may be instituted against him in any Court 
of competent jurisdiction by the Panchayat 
or Panchayat Union Council with the 
previous sanction of the Inspector. 


(2) Every such suit shall be commenced 
within three years after the date on which 
the cause of action arose”. 


That the notice contemplated under section 
170 is applicable to cases wherein compensa- 
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tion is claimed against the Panchayat; there 
cannot be an, dispute with regard to this pre- 
position of law, any hence it is clear that the 
order passed by the Court below is erroneous. 
In these circumstances, the civil revision peti- 
tion is allowed, with the result, the petition 
to implead the second respondent is ordered 
as prayed for. There will be no order as to 
costs. The trial Court is directed to dispose 
of the suit as expeditiously as possible, at any 
rate, before the end of March, 1982. 


R. S. Petition allowed. 





IN THE HIGH COURT OF JUDI- 
CTURE AT MADRAS. 
PRESENT:—S. Mohan, J. 
Muthulakshmi we Appellant 


Y. 


Arumuga Padayachi and another 
Respondents. 


Tamil Nadu Agriculturists’ Debt Relief Act 
(IF of 1938) as amended by Tamil Nadu Act 
(VII of 1973), sections 3 (iii), 7 and 9-A— 
Definition of agriculturist —Amendment— 
Extension of benefits under Act of 1973 to 
certain categories of persons—Quali fication as 
fo being an “‘agriculturist at the time of 
incurring the debt” nof affected by the 
amending act— Scope. 


On a reading of the provisions of the Tamil 


‘Nadu Act VIII of 1973, it is clear that in 


order to claim the benefit under the Debt 
Relief Acts one should prove that on the date 
of the incurring of the debt one was an 
agriculturist. The fact that one becomes 
subsequently an agricultorist cannot take 
within it the definition of  agriculturist 
because even under the amended section 3 
(iii) of Act VIII of 1973 the debt that is 
spoken is one due from an agriculturist. A 
careful reading of that section makes the 
matter simple. The debt must be by an 
agricutulrist. At what point of time the 
debtor has to ‘be agficulturist is easily 
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discernible. It must be nothing but on the 
date of incurring the debt. Therefore this 
basic qualification cannot be held to be 
dispensed with. (Para. 5.] 


All that the amending Act VIII of 1973 has 
provided for is nothing more than to extend 
the benefits to a few categories of persons. 
That is not to say that the basic dualification 
viz., on the date of incurring the debt one has 
to be an agriculturist has been dispensed with. 
Section 7 contains the non obstante clause 
but, that has nothing to do whatever with the 
definition of debt. It merely means, in spite 
of the decree of Court there can bea scaling 
down. [Para. 5.) 


Appeal against the decree of the Sub-Court, 
Cuddalore in A. S. No 139 of 1976 preferred 
against O S. No. 1063 of 1974, District 
Munsif Court, Cuddalore. 


R. S Ventatachari, for Appellant. 
Umupathi for Raj and Raj, for Respondent, 


The Court delivered the following 


JuDGuENr.—The plaintiff who is the appel- 
lant in this second appeal having partly 
succeeded in her relief for redemption has 
come forward with the second appeal to this 
Court only in so far as she has been denied 
the right of scaling down. The facts which 
led to the second appeal are as follows: The 
first defendant executed the bogiam in respect 
of tue suit property in favour of the second 
defendant in and bya registered document, 
dated Ist July, 1961 (Exhibit A-2) fora sum 
of Rs. 2,500. The second defendant was a 
minor then and therefore, she was represented 
by her husband as guardian. The second 
defendant was in possession of the property 
since the date of bogiam. Under a registered 
sale deed, Exhibit A-1, dated 17th March, 
1966, the plaintiff came to purchase the svit 
property. The plaintiff and the first defendant 
are agriculturists and therefore, the bogiam 
amount has to be scaled down in accord- 
ance with the provisions of Tamil Nadu Act 
IV of 1938 as amended by Act VIII of 1973. 
Inasmuch as the first defendant has been in 
possession of the suit property for 13 years the 
plaintiff is liable to pay as per the provisions 
of the Act only Rs. 1,416.66. The said 
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amount is deposited into Court and therefore, 
the plaintiff is entitled to redemption. 


2. The first defendant remained ex parte. 
In the written statement filed by the second 
defendant it was contended that she has paid 
a sum of Rs. 345 to the plaintiff’s husband 
and got the service connection transferred in 
her name. In addition to this second defen- 
dant had put up 13 electric points in the 
house and she has spent Rs. 400. The plain- 
tiff is bound to pay these amounts before she 
is granted a decree for redemption. The 
second defendant informed the plaintiff about 
the damages occurring to the property, but 
the plaintiff did not care to repair the same. 
Therefore, any claim on that score is un- 
tenable. The second defendant has not admit- 
ted that she is entitled only to Rs, 1,416.66 
as stated in the plaint. The learned 
District Munsif found that the plaintiff was 
entitled to redemption on payment of the 
principal amount due on the mortgage. In 
sofaras the relief of scaling down was 
concerned he was of the view that the plaintiff 
did not prove that she was an agriculturist on 
the date of the incurring of the debt and 
hence, that relief was denied. There upon, the 
matter was taken on appeal in A. S. No. 139 
of 1976 to the Court of the learned Subordi- 
nate Judge, Cuddalore. The learned appel- 
late Judge also concurred with the findings 
of the trial Judgeand dismissed the appeal. 
Thus arises the present second appeal. 


3. Itis urged by Mr. R. S. Venkatachari, 
learned counsel for the plaintiff-appellant tha} 
the Courts below are wrong in so far as they 
failed to note that the claim of the plaintiff 
was under Act IV of 1938, as amended by Act 
VIII of 1973. Therefore, the Courts below 
ought to have held with regard to the amended 
provisions under Act VIII of 1973, parti- 
cularly the definition of debt, the definition 
of agriculturist, the non-obstante clause in 
section 7 and granted the relief under 
section 9-A. Asa matter of fact the claim 
for relief under these Acts has not been 
disputed by the other side. 


4. Mr. Umapathi, learned counsel for 
the defendants-respondents, states that 
the basic qualification for obtaining relief 
under Tamil Nadu Act IV of 1938, or Act 
VIIL of 1973, would be that_on- the 
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date of the incurring of the debt the claimant 
must be an agriculturist and in the instant 
case the debt was in 196]. Exhibit A-4 is 
dated after the suit and therefore, that has 
been rightly rejected. The only other docu- 
ment on which reliance is placed andas a 
matter of fact itis admitted by the lower 
appellate Court is Exhibit A-6. That docu- 
ment by itself does not prove that on the date 
of the incurring of the debt the plaintiff 
happens to be an agriculturist, because it was 
a partition decree of the year 1968. There is 
nothing to prove that even in 1961 the plain- 
tiff or her predecessor owned this property. 
Having regard to all these documents it can- 
not be said the basic proof or the qualifica- 
tion that one must show that on the date of 
the incurring of the debt the claimant must 
be an agriculturist has been established. 
Hence, the judgments and decrees of the 
Courts below can easily be sustained. 


5. I have given my careful consideration to 
the above arguments. I have also perused 
the judgments of the Courts below. One 
thing appears to be certain by a reading of 
the provisions of Act 1V of 1938 as amended 
by Act VIIL of 1973, viz, that in order to 
claim the benefit under these Acts one should 
prove that on the date of the incurring of the 
debt one must bean agriculturist. The fact 
that one becomes subsequently an agricul- 
turist cannot take within it the definition of 
agriculturist, because even under amended 
section 3 (jli) of Act VIII of 1973 the debt 
that is spoken to is due from an agriculturist. 
Therefore, by a careful reading of that section 
the matter appears to be simple. The debt 
must be by an agriculturist. At what point 
of time she has to be an agriculturist is easily 
discernible. It must be nothing but the date 
of the incurring of the debt. Therefore, this 
basis cannot and as of fact is not dispensed 
with. What about the definition of agricul- 
turist? In my considered view all that the 
amended Act VIII of 1973 has provided for 
is nothing more than to extend the benefits 
toa few other categories of persons That 
is not to say that the basic qualification, viz., 
on the date of incurring of the debt one has 
to be an agriculturist, has been dispensed 
with Now, we gotosection 7. Section 7 
contains the non-obstanfe clause, but that has 
nothing to do whatever with the definition of 
debt. It merely means, in spite of the decree 
of the Court there can bea scaling down. 





For instance, supposing a person has obtained 
a decree against an agriculturist. Even on 
the date of the execution of the decree it is 
open to that agriculturist to seek the benefit 
of scaling down. Therefore, section 7 is not 
helpful. Equally Icansay about section 9-A. 
I am also of the view that in so far as there 
is total lack of proof that the plaintiff is an 
agriculturist I see no scope for applying any 
one of these provisions. The reason why I 
say there is total lack of proof that the plain- 
tiff-appellant is an agriculturist is because 
there are only two documents filed on his 
side. One is Exhibit A-4. That is post litem 
mortem. The suit is filed in 1974. The docu- 
ment is dated 16th September, 1974. Rightly 
therefore, that has been rejected by both the 
Courts below. Then what remains is only 
Exhibit A-6. No doubt, that is admitted as 
an additional evidence by the lower appellate 
Court. That has not advanced the case of 
the appellant any further for the very simple 
reason that it isa compromise decree in 
which the plaintiff-appellant was allotted 
certain properties. Even that does not show 
that on the date of incurring of the debt the 
plaintiff-appellant was an agriculturist. Thus 
the conclusion is inescapable as correctly 
found by the Courts below, the plaintiff is not 
an agriculturist Hence, I have no other 
alternative but to dismiss the second appeal. 
This second appeal is accordingly dismissed. 
However, since the argument before us is 
on a question of law relating to the interpreta- 
tion of the provisions of Act IV of 1938, as 
amended by Act VIII of 1973, I make no 
order as to costs in this second appeal. 

R. S. 


mereme 


Appeal dismissed. 


J 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT.— S. Ratnavel Pandian, J. 


G Seshagiri and others we Petitioners* 
Ki 
D, Perumal . Respondent” 


Civil Procedure Code (V of 1908), Order 
6, rule 17—-Suit for declaration and reco- 
very of possession on the basis of a will— 
Defendant denying execution of the will by the 
plaintiff's father—Plea of purchase of suit 
property in the name of the latter benami for 
the defendant—Application for amendment of 
the plaint fo insert, alternative prayer for 
declaration of plaintiff's entitlement to half 
share as heir and to direct division of the 
property in case will was found against— 
Amendment made six years after filing of 
plaint and at the close of evidence—Amend- 
ment allowed. ù 


Held: —In the present case, the suit for decla- 
ration of plaintiff’s title to the suit property 
and for recovery of possession etc., on the 
basis of a will alleged to be executed by his 
father was filed in 1974 and the present appli- 
cation for amendment of the plaint has been 
taken out after a period of six years, that too 
when the proceedings have come to a closing 
stage. Itis an accepted principle of law that 
an application for amendment of the pleadd- 
ings can be allowed before or after the trial 
or before the final decree in the case or even 
atthe appllate or revisional stage. The Court, 
asa rule, is disinclined to grant leave to 
amend the plaint only in cases where such an 
amendment introduces a totally new case or 
necessitates a fresh trial or where the amend- 
ment would tend to endless complications or 
where the plaintiff has been deliberately 
negligent and has taken a new stand at a late 
stage deliberately. The addition of the 
alternative relief, in the present case, namely, 
to declare his entitlement to a half share and 
on the basis of inheritance to his father does 
not in any way vary the cause of ac.ion or 
the subject-matter of the suit. The plaintiff 
no doubt could have taken steps even at the 
earliest point of time to ask for this alter- 
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native relief, but that cannot stand in the way 
of the plaintiff now seeking amendment. If 
such an amendment is not now permitted 
and if both the plaintiff’s claim based on the 
testament and the defendant’s case that the 
properties were purchased benami in the 
name of the plaintiff’s father for the 
benefit of the first defendant are rejected, 
then the plaintiff will necessarily be 
led to file a fresh suit for partition based on 
his right of inheritance. If, on the other 
hand, the defendant’s contention is comple- 
tely accepted, then the plaintiff will not be 
entitled to any relief in respect of the {suit 
properties even if the amendment sought for 
by him is allowed. Therefore the defendant 
is not in any way prejudiced by the addition 
of this alternative relief. [Para. 18.] 


Cases referred to:— 


Kumaraswami Gounder v. D. R. Nanjappa 
Gounder, I. L R. (1978) 3 Mad. 1:91 L. W. 
357 : A. I. R. 1978 Mad. 285; C. T. Muthiah v. 
Srinivasan, (1978) T. L. N. J. 268; Jagannath 
v. Labanya Dei, A. I. R. 1981 Ori. 12; Mohan 
Singh v Pashupatinath, (1969) 2S. C J.866: 
(1970) 1 S.C. R. 428: A.I. R.1970 S. C. 
42; Bhawani Dass v. Kaushalya Rani, A. 1. R. 
1981 P. &. H. 196; Achhara Singh v. Om 
Prakash, A. I. R. 1981 P, & H. 179. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the District Munsif, 
Sholinghur, dated 9th September, 1981 and 
made in I. A. No. 255] of 1980 in O. S. No. 
759 of 1974. , 


M. V. Chandran, for Petitioners. 


T. R. Rajagopalan agå T R. Rajaraman, for 
Respondent, 


The Court made the following 


ORDER.—This is a petition to revise the order 
of the learned Distriet Munsif, Sholimghur, 
dated 9th September, 1981, made in I. A. No. 
2551 of 1980 in O. 4. No. 759 of 1974 on his 
file, allowing the amendment of the plaint as 
prayed for on condition of the respondent- 
plaintiff paying a sum of Rs. 100 as costs to 
the revision petitioners defendants and of his 
paying the additional Court-fee, if any. 


[] SESHAGIRI V. PBRUMAL (Ra tnavel Pandian, J.) 63 


2. The above suit was filed by the 
respondent-plaintiff for declaration of his 
title to the plaint schedule property and 
for recovery of possession of the same on the 
basis of a will dated 7th December, 1959 
alleged to have been executed in his favour 
by his father. The petitioners-defendants 
filed a written statement denying the execu- 
tion of the will by the palintiff’s father thus 
denying the plain tiff’s title to the suit pro- 
perty. 


3. The plaintiff took out the above applica- 
tin for amendment of the plaint, by adding 
an alternative prayer viz., that in case the 
Court holds that the will, on the basis of 
which he asked for the relief of declaration, 
is not proved, the Court may be pleased to 
declare him to be entitled to a half share 
in the plaint schedule property and to 
direct division and allotment of the said half 
share. This amendment, according to the 
plaintiff, is neessary in order to avoid 
multiplicity of litigation and in the interest of 
justice. 


| The above amendment sought for was 
objected to by the revision-petitioners-defen- 
dants, contending that the application for 
amendment filed after the evidence in the suit 
had been recorded was highly belated, that 
there are soms properties left behind by the 
pliintiff’s father which are not included in 
the suit and that the allowance of the 
application would be tantamount to changing 
the character and nature of the suit and also 
the cause of action for the suit: 


5, The learned District Munsif, observing 
that the foundation of the suit is not changed 
by the proposed amendment, allowed the 
application. Hence this revision. 


6. Mr.M. V. Chandran, learned counsel, 
appearing for the revision-petitioners, would 
contend that the lower Court has committed 
an illegality in allowing the application, by 
which order the character and nature of the 
suit and the cause of action have been com- 
pletely varied as the amendment has substi- 
tuted a new and distinct cause of action in the 
place of the original one and also has 
Changed the nature of the suit. He would 
further state that the Court below ought not 
to have allowed this belated application filed 
after the evidence was closed and that the 


respondent-plaintiff, after having taken 
a specific stand in the original plaint laying 
his claim under the will alleged to have been 
executed by his father in his favour, is now 
deliberately attempting to substitute a new 
case. In support of his contention, he would 
rely on a number of decisions to which I shall 
refer at the appropriate stage. 


7. Before adverting to the contentions o- 
the learned counsel, I feel that it would be 
better to notice certain admitted facts of the 
case. The plaintiff is the son of one 
Doraiswami Mudaliar. The second defen- 
dant is the daughter of the abovesaid 
Doraiswami Mudaliar. The first and third 
defendants are the husband and son respecti- 
vely of the second defendant. The plaintiff 
would aver that the various items of the 
plaint schedule properties were purchased by 
his father Dorasiwami Mudaliar under 
various sale deeds and that he executed a will 
in 1959 bequeathing all plaint schedule 


properties to him absolutely, and that 
his father died at Madras on 23rd 
January, 1960. Theexecution of the will 


is totally denied by the defendants 
who would allege that the sale deeds were 
taken in the name of Doraiswami Mudaliar 
benami for the benefit of the first defendant 
so as to avoid any possible claim from the 
first defendant’s brothers and therefore the 
plaintiff has no title to the plaint schedule 
properties. Thus, it is seen that the basis of 
the main relief as well as the alternative 
relief in the plaint is that the plaint schedule 
properties are the self acquired properties of 
Doraiswami Mudaliar, while defence of the 
defendants is that the properties really be- 
longed to the first defendant by virtue of the 
benami nature of the sale deeds taken in the 
name of Doraiswami Mudaliar. 


8. Mr. Chandran would draw the attention 
of this Court to paragraph 11 of the plaint 
wherein it is stated that “the cause of action 
for the suit arose in June, 1974 from when 
onwards the defendants are denying the 
plaintiff's title to the suit properties and are 
in unlawful possession of the suit properties 
at Sholinghur... .....” and contend that the 
plaintiff, after having come forward with such 
a specific plea, is not at all justified now in 
asking for an alternative relief of declaration 
of title and allotment of a half share in the 
properties in case his claim for the entire pro- 
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perties on the basis of the will is not upheld 
by the Court. According to him, while the 
main relief asked for is based on the ground 
that he is entitled to the plaint schedule pro- 
perties on a testamentary right, the alterna- 
tive relief now claimed would be on the basis 
that the plaintiff is a joint owner of the pro- 

rties along with the second defendant, and 
Further, whilst she cause of action for the 
original (main) relief is the defendants’ denial 
of his title to the suit properties, the cause of 
action for the alternative relief would be his 
joint ownership. Thus, according to the 
learned counsel, the amendment sought for 
alters the very fundamental character of the 
suit, j.e , the foundation on which the suit as 
originally laid was based. 


9. First of all, the learned counsel cites the 
decision of this Court, rendered by a Bench 
to which I was a party, in Kumaraswami 
Gounder and others v. D R. Nanjappa Gounder 
and others’, in which the Bench has laid down 
certain principles to be followed while con- 
sidering an application under Order 6, rule 
17, Civil Procedure Code. Therein it was 
observed thata pleading could only be 
amended if it is to substantiate, elucidate and 
expand the pre-existing facts already contained 
in the original pleadings; but under the guise 
of amending a new cause or case cannot be 
substituted and the Courts cannot be asked to 
adjudicate the alternative case instead of the 
original case. 


10. For the same proposition, reliance was 
also placed on the decision of this Court 
rendered by Ismail, J., as he then was, in 
C. T. Muthiahv. J. Srinivasan and others?. 
In that case, having regard to the nature of 
the amendment sought for. it was found 
that the suit was instituted on the basis of 
the promissory notes therein containing all 
the terms of the contract and therefore the 
question of the plaintiff therein seeking any 
relief on the basis of the debts did not arise. 


11. The third decision cited by the learned 
counsel on this aspect of the matter in Jagan- 
nath v. Labanya Dei’, in which a single Judge 
of the Orissa High Court held that when the 
facts sought to be introduced by way of 





(1978) 3 Mad. i: 91 L, W. 357. 
R.1978 Mad, 285. 

(1978) T.L N.J 268. 

A. I.R. 1981 Orissa. 12, 


1. I. L. R. 


A.I. 
Ze 
3. 
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amendment at the belated stage of arguments 
were entirely new and alien to the facts 
alleged in the original plaint and neither 
directly or indirectly mentioned inthe plaint 
and the plaintiff has not adduced any evidence 
on that matter, and the defendants were not 
called upon to have their say on that aspect 
the relief cf amendment of plaint would not 
be granted, and that insucha ease, if the 
prayer for amendment was allowed, the 
Courts would be required to frame new issues 
on the new aspect and would have to allow 
both the parties to lead evidence for and against 
the facts alleged therein, and that moreover 
the issues involved being entirely new, 
considerations of such issues would change 
the tenor, character and nature of the suit in 
its entirety. 


12. So far as the principles laid down in all 
the above cases are concerned, there can be 
no controversy. But, the question is whether, 
on the facts of the present case, those princi- 
ples would in any way stand in the way of the 
Court granting the amendment sought for in 
this case. 


13. Mr. Rajaraman. jearned counsel fo! 
the respondent-plaintiff, would bring to the 
notice of this Court the averments made in 
paragraph 7 of the plaint and the contentions 
raised in para. 13 of the written statement 
and contend that so far as the plaint Schedule 
properties are concerned, there is no change 
in the plea of the plaintiff that they belonged 
originally to the plaintiff’s father Doraiswami 
Mudaliar and consequently no change in the 
main relief claimed in the plaint. But, what 
the plaintiff now seeks by the amendment 
sought for, is to add an alternative relief 
which is a lesser relief relating to the same 
properties, which the Court could grant, and 
the grant of this alternative relief will avoid 
multiplicity of proceedings between the 
parties in respect of the same item of pro- 
perty. [see much force in this argument of 
Mr. Rajaraman. Coming to the decision in 
Kumaraswami Gounder v. D. R. Nanjappa 
Gounder}, it would be pertinent to note that 
there is no material change so far as the pre- 
existing facts already contained in the 
original pleadings are concerned. As the 
alternative relief is one for partition, on the 





—— 
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basis of joint possession and joint ownership 
of the properties in question, it cannot be 
said that this amendment in any way changes 
the subject-matter of the suit. Since the 
plaintiff had originally asked for the relief of 
declaration to the entire properties on the 
basis of his testamentary right, naturally he 
had given the cause of action as the denial of 
his title by virtue of the will by the defen- 
dants. Thatin my view, does not negative 
the existence of the right of the plaintiff toa 
share in the properties by virtue of inheri- 
tance,if any. Therefore, the alternative 
relief now claimed by the plaintiff by way of 
amendment is not in any way based on any 
inconsistent cause of action. A reading of 
the written statement shows that the defen- 
dants denied the right of the plaintiff not 
only to the entire properties but also to any 
Share therein, because, according to them, 
the entire properties. were purchased by 
Doraiswami Mudaliar benami for the 
benefit of the first defendant. There- 
fore, it is natural that the plaintiff, 
by way of abundant caution, has 
added the alternative relief seeking partition 
and separate possession of a half share in the 
properties in case the Court upholds the 
contention of the defendants. It cannot be 
said that the plaintiff, under the guise of an 
amendment, is substituting a new cause of 
case and requesting the Court to adjudicate 
the alternative case instead of the original 
case. . Hence, the principles laid in the above 
decision can have no application to the facts 
of the present case. 


14. The decision in C. T. Muthiah v. 
J. Srinivasan', related to the execution of a 
promissory note and the question was 
whether the suit as sought to be amended 
was based on the promissory note itself or on 
some antecedent debt independent of the 
promissory note. The facts are entirely 
different in this case and therefore that deci- 
sion also has no application to this case, 


15. The third cited decision viz., Jagannath 
v. Labanya Dei*, lays down that entirely new 


and alien facts to those allegedin the 
— 
- 1. (1978) T.L.N.J 268 

2, A.I,R. 1981 Orissa 12 
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original plaint should not be allowed to be 
introduced by way of amendment at a belated 
stage, so as to prejudice the defendants. No 
such question arises in this case, and, in my 
opinion, no prejudice can be said to have 
been caused to the defendants by the amend- 
ment sought for. 


16. Then the learned coungel referring to 
three other decisions, viz., Man Singh v. 
Pashupatinathł, Bhawani Dass v. Kaushalya 
Rani?, Achhara Singh v. Om Prakash}, 
contended that the lower Court ought not to 
have allowed this belated application after 
the lapse of six years especially when the 
matter has come toa final stage and when 
plaintiff had slept over the matter for sucha 
long time. 


17. The Supreme Court in Mohan Singh's 
caseb, having regard to the fact that the 
litigation was more than 22 years old, rejected 
the plea for amendment on the basis of an 
alleged custom prevailing in the family of the 
parties, and held, “we do not think that we 
would be justified at this date in allowing the 
parties to raise a new contention and give it 
a fresh lease of life”. In Bhawanidas’s case’, 
an application was taken out for amendment 
of the plaint by addition of a co-vendee as a 
new defendant. On the date of the applica- 
tion, the suit had become time-barred. It was 
under those circumstances the amendment 
was not allowed. Achhara Singh's case, 
relatedto an application for eviction on the 
ground of default and bona fide requirement 
of the premises for the use and occupation of 
the landlord’s family. The amendment 
sought for aftera decade, when the matter 
was pending revision in the High Court, 
introduced a ground that the premises was 
required for the use of the landlord’s married 
son and it was on those facts and on the 
ground of laches, the High Court dismissed 
the application for amendment holding that 
the landlord was not entitled to the discre- 
tionary relief of amendment. Therefore, 


Ped decicions are not helpfulto the respon- 
ent. 


a ee 


1. (1969) 2 S. C.J.866 : (1970) 1 . 
A.I. R. 1970S. C. 42. (1970) 18. CR. 428 : 
2. A.I. R.1981P, &H. 196. 
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18. No doubt, in the present case, the suit 
has been filed in the year 1974 and the present 
application has been taken out after a period 
of six years, that too when the proceedings 
have come to a closing stage. It is an 
accepted principle of law that an application 
for amendment of the pleadings can be 
allowed before, at or after the trial or before 
the final decreg in the case or even at the 
appellate stage or revisional stage. But the 
Court, as a rule, is disinclined to grant leave 
to amend the plaint only in cases where such 
an amendment introduced a totally new case 
or necessitates a fresh trial or where the 
amendment would lend to endless complica- 
tions or where the plaintiff has been 
deliberately negligent and has taken a new 
stand ata late stage deliberately. As Iam 
of the view, as pointed out supra, that the 
addition of the alternative relief does not in 
any way vary the cause of action or the 
subject-matter of the suit the contention of 
the learned counsel for the petitioner cannot 
be accepted. The plaintiff, no doubt, could 
have taken steps even at the earliest polnt of 
time to ask for this alternative relief; but 
that cannot stand in the way of the plaintiff 
now sesking an amendment. If such an 
amendment is not now permitted and if both 
the plaintiff’s claim based on the testament 
and the defendant’s case that the properties 
were purchased benami in the name of Dorai- 
swami Mudaliar for the benefit of the first 
defondant are rejected, then the plaintiff will 
necessarily be led to file a fresh suit for parti- 
tion based on his right of inheritance. If, on 
the other hand, the defendant’s contention is 
completely accepted, then the plaintiff will not 
be entitled to any relief in respect of the suit 
proper even if the amendment sought for 

y him is allowed. Therefore, the defendants 
are not in any way prejudiced by the addition 
of this alternative relief. 


19. Lastly, Mr. Chandran submitted that as 
the plaintiff has not given up the relief of mand- 
atory injunction, the addition of the alterna- 
tive relief would be diametrically opposed to 
the said claim. According to him, one could 
understand the present prayer provided the 
plaintiff had given up his prayer for manda- 
tory injunction. As already pointed out by 
Mr. T. R. Rajaraman, the grant of manda- 
tory injunction would follow only in case the 
plaintiff’s plea based on the testamentary 
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right is accepted, and if the plaintiff is not 
entitled to the entire properties, the grant of 
the relief of mandatory injunction will not 
arise. Therefore, there is no substance in 
the last contention also. 


2 

0. For all these reasons, the revision peti- 
tion is dismissed; but there will be no order 
as to costs. 


R.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRASS, 


PRESBNT:—G. Ramanujam and T. N. Singara- 
velu, JJ. 


Aramugham Chettiar we Appellant® 


y. 


Ganapathi Chettiar and others 
... Respondents. 


(A) Deed—Construction—Partition deed— 
Inconsistency in terms—Clause in operative 
portion allotting A schedule property to 
father—Absolute right conferred—‘B’ and ‘C’ 
schedule properties allotted to sons—Later 
clause reciting that ‘B’ and ‘C’ schedules 
included a half share of the ‘A’ schedule pro- 
perty “which may come to them on the death 
of the father’—Absolute estate held to be 
conferred on father—Defeasance clause only a 
pious wish—Does not affect the absolute right. 


(B) Contract Act (I¥ of 1872), section 16-A— 
Undue influence—Father excenting settlement 
deed in favour of the son who looked after 
him in his old age—No evidence of undue in- 
fluence by that son—Settlement upheld. 


It is well-established that if there are two 
inconsistent provisions ina document the 
earlier clause giving an absolute right in the 
properties has to prevail. It is also well-esta- 
blished thata document should be read 
homogeneously and the earlier clause in the 
document should be given effect. In this 
case the subsequent clauses in the document 
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which take away the absolute right given to 
the plaintiff’s father by the earlier clause 
should be taken to be a defesance clause and 
therefore to be only a pious wish. The sub- 
sequent clause can be taken to operate only 
in case where the plaintiff’s father leaves the 
properties on his death without any aliena- 
tion during his lifetime and not otherwise. 

[Paras. 10 and 11.] 


Since the possibility of plaintiff’s father 
having executed the settlement deed out of 


natural loveand affection to the first defendant, 


and his sons cannot be ruled out and as there 
is no evidence of use of undue influence by 
the first defendant, the validity of the settle- 
ment deed has to be upheld. [Para. 12.] 


Cases referred to:— 

Govindaraja Pillai v. Mangalam Pillai, (1932) 
63M. L. J. 911:36 L. W. 733:A.I1. R. 
1933 Mad. 80 ; Ramachandra Shenoy v. 
Hilda Brite, (1964) 2 S. C. R. 722: A.L. R. 
1964 S. C. 1323 ; Abdul Rahiman Sahib v. 
Uthumansa Rowther, A. I. R. 1925 Mad. 997: 
85 I. C. 945 ; Pugalum Perumal Pillai v. 
Thangathammal, (1949) 1 M. L. J. 389 : 62 
L. W. 260: A.I R. 1949 Mad. 690 ; Abdal 
Malick v. Md. Yousuf, (1960) 2 M. L J. 355: 
A. I. R. 1961 Mad. 190. 


Appeal against the decree of the Sub-Court, 
Tiruchirapalli, dated 17th October, 1974, in 
O. S. No. 106 of 1971. 


K Sarvabhauman and K. Sampath, for 
Appellant. 


Ramalingam, Kumar Rajara tnam and S. Thya- 
garaja Ayyar, for Respondents. 


The Judgment of the Court was delivered by 


Ramanujam, J.—The unsuccessful plaintiff 
in O. S. No. 106 of 1971, on the file of the 
ee Tiruchirapalli, is the appellant 
erein. 


2. He filed the suit for partition and sepa- 
rate possession of his alleged half share in the 
suit items 1 and 3 to 7 or in the alternative in 
items 1 to 6 and for accounting from 27th 
December, 1970. His case as set out inthe 
plaint was as follows: The plaintiff is the 
younger brother of the first defendant and 
defendants 2 and 3 are the sons of the first 
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defendant. Fourth defendant is an alienee of 
the plaint item 2 from the plaintiff’s father. 
Fifth and sixth defendants are cultivating 
items 3 and 1 respectively. The plaintiff's 
father died on 27th December, 1970. There 
was a partition between the father of the 
plaintiff, the first defendant and the plaintiff 
on 26th February, 1959, under which items 1 
to 6 were given to the plaintiff’s father Subra- 
mania Chettiar for life with vested remainder 
in equal moieties to the plaintiff on the one 
hand and defendants 1 and 2 onthe other. 
The plaintiff’s father, however, sold the 
second item on Ist June, 1965, for a sum of 
Rs. 10,000 to the fourth defendant, but that 
sale is not binding on the plaintiff. In any 
event, the plaintiff’s father having purchased 
the plaint item 7 from the sale proceeds of 
plaint item 2 on 3rd February, 1967, the said 
item 7 should be taken to have been substi- 
tuted for item 2. The plaintiff’s father was 
ailing for two years before his death and he 
was infirm both physically and mentally. 
Taking advantage of the physcial and 
mental infirmity of the plaintiff's father 
who was aged 75 and who was living 
with the first defendant, the first defendant has 
managed to bring into existence two settle- 
ment deeds, dated 2nd March, 1970, and 
22nd May, 1970. The said settlement deeds 
are not true and genuine. Even if the’ settle- 
ment deeds are taken to be binding on the 
plaintiff who has acquired vested remainder 
under the partition deed, dated 26th February, 
1959, the plaintiff is entitled to ignore the said 
settlement deeds and claim his half share 
therein. Under the two settlement deeds, 
dated 2nd March, 1970 and 22nd May, 1970, 
the plaintiff’s father has purported to settle 
the plaint item 7 in favour of the first defen- 
dant and the southern half of item 5 to defen- 
dants 2 and 3. Itison these allegations the 
plaintiff sought the relief of allotment of his 
share in the suit properties as indicated 
above. 


3. The suit was resisted by defendants 1 to 3 
by rasing a common defence. They contended 
that under the partition deed, dated 26th 
February, 1959, the father was given absolute 
right with power of alienation in respect of 
the plaint items 1 to 6 and he has exercised 
that right during his lifetime by executing a 
sale of one item and settlement deeds in res- 
pect of others. The settlement deeds, dated 
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2nd March, 1970 and 22nd May, 1970, are 
true, valid and genuine and that the same 
had been executed by the  plaintiff’s 
~father voluntarily and without any undue 
influence. Since the plaintiff’s father had 
been -given the absolute right in respect 
of the properties allotted to his share under 
the partition deed, dated 26th February, 1959, 
the plaintiff cannot question the alienations 
made by the father. The fourth defendant, 
alienor of plaint item 2 resisted the suit con- 
tending that the alienation was true and valid, 
that the plaintiff was aware of the alienation 
in his favour and that he having failed to 
challenge the same is bound by the same. 
Defendants 5 and 6 who are the lessees of 
some items of the suit properties remained 
ex parte. The fourth defendant who had filed 
a written statement subsequently remained 
ex parte at the stage of the trial. 


4. Onthe above pleadings, the following 
eae came to be framed at the stage of the 
trial— 


“1. Whether the plaintiff’s father, Subra- 
mania Chettiar was given only life interest 
under the registered document, dated 26th 
February, 1959, as set up by the plaintiff? 


2. Whether the settlement deeds, dated 
2nd March, 1970 and 22nd May, 1970, are 
binding on the plaintiff or vitiated due to 
any of the reasons alleged in the plaint? 


3. Whether plaint item No. 7 is not self- 
acquisition of the plaintiff’s father? 


4. Is the plaintiff entitled to partition and 
accounting?” 


3. The Court below, after analysing the evi- 
dance, held that under the partition arrange- 
ment, Exhibit A-1, dated 26th February, 1959, 
the plaintiff’s father has been given absolute 
right in items 1 to 6 of the plaint schedule 
which had been shown as A schedule in Exhibit 
A-1, partition deed. On the second issue, the 
Court below held that the settlement deeds, 
Exhibits B-5 and B-6 were true and genuine 
and that the same are not vitiated due to any 
' of the reasons alleged in the plaint. On the 

third issue the Court below held that the 
ee father had purchased plaint item 7 
or Rs. 12,000 on 3rd February, 1967, under 
Exhibit B-4 and the said property is the 
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absolute property of the plaintiff's father and 
that, therefore, the settlement deed, Exhibit 
B-5 executed by him covering those properties 
in favour of the first defendant is valid and 
binding on the plaintiff. The Court below 
also held that the settlement deeds, Exhibit 
B-6 under which some items have been given 
to defendants 2 and 3 by the plaintiff’s father 
are also valid and binding on the plaintiff. 
In view of the findings on the above issues,~ 
Court below held on issue No. 4, that the 
plaintiff is not entitled to the relief of parti- 
tion or for accounting. In this view the suit 
came to be dismissed. 


6. In this appeal the learned counsel for the 
appellant submits that the Court below is in 
error in holding that the plaintiff’s father 
Subramania Chettiar was the absolute owner 
of the properties settled on him under Exhibit 
A-1, that the Court below has not properly 
interpreted the recitals in Exhibit A-1, that 
ona proper interpretation of the recitals in 
Exhibit A-l, it has to be held thatthe pro- 
perties set out in schedule A of Exhibit A-1, 
were given to the plaintiff’s father only for 
his life with a vested remainder for both the 
sons on the death of the plaintiff’s father and 
that even assuming that Subramania Chettiar 
was allotted items1 to6 of the plaint 
schedule absolutely under the partition deed, 
Exhibit A-1 the settlement deeds said to have 
been executed by him are void and not 
binding on him as they have been executed 
while he was infirm both physically and men- 
tally and while he was living withthe first 
defendant under his dominating influence. 


7. The appellant plaintiff’ has examined 
himself as P. l, and three other 
Witnesses as P. Ws. 2 to 4 whoare the 
pangalis of his father to prove that the plain- 
tiff’s father was bedridden for one ‘year 
before his death on 27th December, 1970. 
The first defendant has examined himself as 
D. W. l apart from examining D. Ws. 2 
to5. D. W.2 is an attestor and identify- 
ing witness to Exhibit B-5 settlement deed 
for plaint item 7 executed on 2nd March, 
1970. He is also the co-brother of the first 
defendant. The other attestor to Exhibit B-5 
settlement deed is one Arumugham, a pangali 
of the plaintiff's father. D.W. 3, is the 
scribe of Exhibit B-5 settlement deed and 
D, W. 4 is the scribe of Exhibit B-6 
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settlement deed. The settlement deod, 
Exhibit B-6 has been registered at Trichi and 
Exhibit B-5 settlement deed was executed at 
Musiri. D. Ws. 2 and 3 have spoken to 
the due execution and attestation of 
Exhibit B-5 s2ttlemsat. They have also de- 
posed that Exhibit B-5 settlement was volun- 
tarily executed out of his own free will by 
the plaintiff’s father while he was in a sound 
and disposing state of mind with full know- 
ledge of its contents. As already stated, 
D. W. 2 is the attestor and identifying 
Witness to Exhibit B-5 settlement deed and he 
is the co-brother of the first defendant. Simi- 
larly the execution of Exhibit B-6 has been 
duly spoken to by D. W. 4 the scribe. 
He has also deposed that Exhibit B-6 settle- 
ment deed was executed by the plaintiff's 
father of his owa free will while he wasina 
sound and disposing state of mind There 
is no medical evidence adduced by the plain- 
tiff to substantiate his assertion that his father 
was infirm both physically aad mentally at 
the time of the execution of Exhibit B-5 and 
B-6 settlement deeds. In the light of the said 
oral evidence which is sufficient to prove the 
due execution of the settlement deeds by the 
plaintiff's father, the other question that 
remains to be considered as regards the 
settlement deeds is whether they are vitiated 
by undue influence. 


8. Before dealing with the above question, 
we would like to dispose of the main question 
as to whether the A schedule properties allot- 
ted under Exhibit A-I partition to the plain- 
tiff’s father are his absolute properties or 
whether the said properties have been given 
to the plaintiff's father to bz enjoyed during 
his life time. Exhibit A-lis the partition 
deed in which the A schedule property has 
been allotted to the plaintiff’s father. Items 
lto 6 of the suit properties have been 
included inthe A schedule to Exhibit A-L. 
That the plaint items 1 to 6 have been allot- 
ted to the plaintiff's father in the partition is 
not ia dispute now. The question is whether 
he has got a life interest in those properties 
as alleged by the plaintiffor whether he 
takes the allotted properties absolutely. 
The operative portion of Exhibit A-1 parti- 
tion deed dealing with the allotment o pro- 
perties says— 


siaa 5550 soit siart 
(Lp BOUL OT Hrd 


Sima 


Ole 91 SN Asrar 


Stes Aao fs Arum sepee 
Curéfuord ys Sor Quer she urrú 


uum wom us AHA APUA gS 
Asrar Guary ws,” 


The above extract clearly indicates that A, B 
and C schedule properties allotted to the 
various sharers will be enjoyed by them 
absolutely from son to grandson with powers 


of alienation. Subsequently the document 
provides— 


| Qvi sR Auma Ger 
Magic us le sr yib Qer ses 
Str if A Qay yd arris sires i 
BAAS Osreror Cas CAT 19. Wt By, 


l Qves Ara menus JT Qapi 
uams vip À A Aogaue arri 
se ASS Qaror opi Olen SS 
sar HUUS Fier eS BAT & 
Sh_ oor DTA od Sly wink a 5 & 
CGuréMuurd sisri Sime Cle ys 
Hå Asrar HUG RS Carer ar 
Car emrig.w g.” 


The B and C schedules which have been 
allotted to the first defendant and the Plaintiff 
also contain a half share in the A schedule 
which may come to them on the death of 
their father. Thus if the recitals given in the 
schedules are alone to be taken into account, 
then Subramania Chettiar to whom A 
schedule properties have been allotted can be 
taken to be only a life estate holder with no 
absolute rights over the properties. However 

we are not inclined to proceed only on the 
basis of the recitals contained in the schedule. 
The reason for including half share in the 4 
schedule properties in B and C schedules ig 
given in the following passage occurring in 
paragraph 4 of the document.— 


QO bs Qapi uy ed Arr ims Gw Dug. 
eugwociue: QrLyuri AUi umy 
ADUD SSI QS! Go buyurt 
AYBGA ING I A Qay we srr 
GOT FOUTENT A DH MIU F g Gehrig. 
Haust Cw Hug wStijetar iF A 
Clag tg uy Hed Gerésuuly edn sy, 


f 
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9. ‘According to the learned counsel for the 


appellant expression QLyeraims SMI 
ush ġa a bS occurring in the above extract 
would clearly indicate that Subramania 
Chettiar has been given rights to enjoy the 
properties during his life-time and he has an 
absolute right to alienate the properties. It 
is no doubt true that the extract given above 
if taken at the sole consideration, Subramania 
Chettiar can be taken to have only a life 
interest. But the above extract has to be read 
along with the earlier operative portion in the 
document where all the sharers have been 
given an absolute right in the properties 
allotted to each of them. The expression 


sta assdrszier sidari Sima 
(Lp HOTT Fy Ce 91 oH &Claroxr 
S105 daou As drwwsepses 
CuréséAunwrd yssrQua shy uri 
uiflwio ru) SAT IDUS 
Qara or GAT gU 5. 


would indicate that the sharers are to take 
the properties allotted to them absolutely. 


10. Itis well-established that if there are 
two inconsistent provisions in a document the 
earlier clause giving an absolute right has to 
prevail. It is also well established that a 
document should be read homogeneously and 
the earlier clauses in the document should be 
iven effect. If we consider the document 
xhibit A-1 in this light, the expression 


yuia yuhi abs Cop 
uguri Hyun 8G F A 
Qay yw arrisd FOUTSOTE 9U 
fea Cras igw g. 


occurring in that last portion of the document 
can only be taken as providing for devolution 
of interest if the properties are left by Subra- 
mania Chettiar undisposed on his death. This 
is the view taken by the Court below and we 
do not see any reason for interfering with the 
said interpretation which is consistent with the 
various rules of interpretation of documents. 
The learned counsel for the appellant relies 
on the decisions of this Court in Govindaraja 
Pillai v. Mangalam Pillai and others’ and 
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Ramachandra: Shenoy and another v. Hilda | 
Brito and others!, in support of his submission 
that the latter clause dealing with the devolu- 
tion of interest after the death of the plain- 
tiff’s father should be taken to be a gift over 
without diminution. The first case aroseout 
of a pre-nuptial agreement, wherein the wife 
died without any issue and so it was held that 
the brother of the wife takes absolutely the 
properties of the deceased after making a 
distinction between the repugnant provision 
and deteasance clause. In the second case it - 
was held that the daughter gets only a life 
estate and on her death her sons take her pro- 
perties absolutely. The decision in that 
case is based on the recitals in the 
document which came up for consideration 
in that case. The above decision may not 
therefore, be useful to the appellant. 


11. The learned counsel for the respondents 
on the other hand, relies on the decision in 
Abdul Rahiman Sahib v. Uthumansa Row ther 
and others? and Pugalum Perumal Pillai v. 
Thangathammal®, in support of his contention 
that once an absolute title has been granted 
that right cannot be curtailed by the subse- 
quent defeasance clauses in the document. In 
the first case a Muslim father gave absolute 
gift to his two sons in the earlier clause of 
the document but in the later clause 
purported to restrain the power of alienation 
and gave the same property to his grandsons 
absolutely. It was held that the later clause 
is repugnant to the former and should not be 
given effect to treating the later clauses as 
only a pious wish. It the second case, 
Govinda Menon, J., speaking for the Bench 
held that a later clause in a gift deed which 
is repugnant to the earlier one creating an 
absolute interest is void and unenforceable. 
We are of the view that in this case the sub- 
sequent clause in Exhibit A-1 which take 
away the absolute rights given to the plain- 
tiff’s father should be taken to be defeasan 
clause and therefore it should be taken to be 
only a pious wish. The subsequent clause 
can be taken to operate only in cases where 
the plaintiff’s father leaves the properties on 
his death without any alienation during his 
life-time and not otherwise. 





1. (1964) 2S. C.R. 722 :A. I.R.1964S C. 1323. 
2. 851. C.945:A. I. R. 1925 Mad. 997. 
3 (1949) 1 M, L. J.389:62 L. W.250; A. I. R, 
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12. This leads us to the next question as to 
whether the settlement deeds, Exhibit B-5 and 
B-6, have been brought about by the first 
defendant by exercising under influence over 
the plaintiffs father. It is no doubt true that 
the plaintiff’s father was 75 years old at the 
time of his death and that even after the 
partition under Exhibit A-1 he was living 
with the first defendant and that the first 
defendant was taking care of him. Merely 
because the first defendant was looking after 
his father in his old age it cannot be taken 
udvantage of by the plaintiff to say that the 
first defendant had dominating influence over 
his father. As a matter of fact, after the 
partition under Exhibit A-1, the plaintiff’s 
father has chosen to sell item 2 of the suit 
properties which has been allotted to him and 
later on chosen to purchase another irem of 
property instead. This shows that the plain- 
tiff’s father was ina position to attend to his 
own affairs without any help or advice from 
the first defendant. Though in this case the 
plaintiff has attacked the validity of the settle- 
ment deeds, Exhibits B-5 and B-6, on the 
ground that they have been brought about by 
exercise of undue influence, the sale of item 2 
and the purchase of item 7 by the plaintiff’s 
father has not been questioned as having been 
brought about by undue influence. This 
would indicate that the plaintiff’s father was 
in a position to manage his own affairs with- 
out reference to the first defendant. Though 
it is alleged that the plaintiff’s father was 
infirm both physically and mentally, no 
evidence worth mentioning has been adduced. 
Therefore, it has to be assumed that the 
plaintiff’s father was not mentally and 
physically infirm at the time when he executed 
the settlement deeds. From the mere fact that 
the first defendant is the son of the executant 
of the settlement deeds, Exhibits B-5 and B-6, it 
is not possible to infer that the first defendant 
had a dominating influence over his father. 
Even assuming that the first defendant as the 
son was looking after his father and as such 
had some influence over the father’s actions, 
it has not been shown to be an undue 
influence. It is true that the settlement deed 
Exhibit B-5 has been executed in favour of 
the first defendant and Exhibit B-6 has been 
executed in favour of his sons, defendants 2 
and 3. But from that fact alone undue 
influence cannot be inferred. It may be that 
the plaintiff's father who has been looked 
after by the first defendant ever since the date 
of partition under Exhibit A-1 had intended 


to give his absolute properties obtained on 
partition to him and his sons. As already 
stated, D. Ws. 2,3 and 4 have deposed that 
the father Subramania Chettiar had executed 
the settlement deeds voluntarily of his own 
free will and accord and there was no com- 
pulsion of undue influence. Since the 
possibility of the plaintiff’s father having 
executed the settlement deeds out of natural 
love and affection to the first defendant and 
his sons cannot be ruled out and as there is 
no evidence of the first defendant using undue 
influence, we have to uphold the validity of 
the settlement deeds in this case. 


13. The learned counsel for. the appellant 
seeks to rely on the decision of a Division 
Bench of this Court in Abdul Malick v. Md. 
Yousuf}, in support of his submission that on 
the facts of this case a presumption of undue 
influence arises and the onus is on the first 
defendant to prove that the settlor acted 
independently. In that case, a child had 
executed a gift in favour of the parent. While 
dealing with the question of presumption of 
undue influence the Court poe out that 
the mere existence of fiduciary relation 
between the donee and donor raises the pre- 
sumption of undue influence and the Court 
will hold the transaction to be bad unless the 
presumption is rebutted by cogent evidence 
adduced by the donee, that the transaction 
being in the nature of bounty from a child in 
favour of the parent, the presumption of 
undue influence arose and that the special 
relations like parent and child, solicitor and 
client, doctor and patient, guardian and ward, 
spiritual adviser or clergyman and parishioner 
constitute protected classes because the law 
throws a mantle of protection round them by 
Taising a rebuttable presumption of undue 
influence. The facts of that case may not 
apply to the facts of the case before us ; bere 
it is the father who had given his absolute 
properties to one of his sons and his son’s 
sons. As already pointed out, the settlor was 
looked after by the first defendant in his old 
age and the father in all probability might 
have liked to benefit the first defendant by 
settling the properties on him. In this view 
of the matter, we do not see any justification 
for interfering with the conclusion arrived at 
by the Court below. The appeal is, therefore, 
aes with costs. 





Appeal dismissed. 
ey 
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iN THE HIGH COURT 
CATURE AT MADRAS. 


OF JUDI- 


PRESENT <—Shanmukham, J. 


Narayana Gauruviah Chetty’s Estate and 
Charities by its Trustees P. Manavala Chetty 
and others „e Petitioners* 


P. 


K, V. Venkateswaran and another 
Respondents. 


[amil Nadu Buildings (Lease and Rent Con- 
trol Act (XVII of 1960), Section 2— 
lrusts—Notification exempting public trusts 
from the Act—Object of concerned trust to 
help poor YVaisyas and Brahmins for 
upanayanam and marriages, feeding of 
wamis in Temple daily, sinking or renovating 
drinking water wells for the use of the public 
etc.—Constitution of trust held to be of 
public trust only—Suits by the trust for 
ejectment of the defendants maintainable. 


Held: The predominant purpose of the 
trusts is to carry out the charities mentioned 
inthe document. Itis only a public trust 
and it is entitled to claim exemption of 
Government order G. O. No. 2060 dated 16th 
August, 1976. In event the trusts are entitled 
to maintain the suits and claim ejectment of 
the defendants in both the suits. [Para. 6.] 


Case referred to:— 


M. Kesava Gounder v. D. C. Rajan, (1976) 1 
M L. J.56:89 L. W. 205: A.I. R. 1976 
Mad. 162.. 


Petitions under section 115 of Act V of 
1908 to revise the orders ofthe Small Cause 
Court, Madras (IV Judge), dated 24th 
March, 1979, in Ejectment Suit Nos. 76 and 78 
of 1976 respectively. j 


P. K. Sivasubramaniam and C. Rama. 
krishnan, for Petitioners. 

M. R. Krishnan and V. S. Venugopal Mudali, 
for Respondents. 





*C, R. P. Nos. 1942 and 1876 of 1981. 
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The Court delivered the following 


JUBGMENT. —At the time when these two 
ejectment suits were filed (Ejt. S. Nos. 76 and 
78 of 1976), even private trusts were exempt- 
ed from the purview of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. But, 
pending the suits, the particular Government 
Order, was amended extending the privilege 
only to the public trusts. 


2. The short question that arises for consi- 
deration in these two revision petitions is :— 


Whether the plaintiff is a public trust entitled 
to claim the benefits of the above exemption? 


T s learned IV Judge, Court of Small Causes 
held :— 


“Therefore, there can be no doubt that the 
plaintiff-trust is both a private as well asa 
public trust ; and 


A careful perusal of Exhibit P-10 shows 


that the trust is a predominantly private 
trust”. 


In the above view, the learned Judge dismiss- 
ed both the suits. 


3. As against the said dismissal of the 
suits, the plaintiff has come foward with the 
above revision petitions. The contention of 
the learned counsel for the petitioner is that 
in view of the testator’s definite indication 
that his chief object was that the good 
services of gifts and charities should be con- 
ducted permanently and properly, that as per 
the statement of accounts marked as Exhibit 
P-14, for the years 1976 to 1978 not a single 
payment was made to any relation mentioned 
in Exhibit P-10 that all the funds of the trust 
were utilised for public charities as indicated 
in Exhibit P-10 numbering as items 70 to 88, 
and in view of the further fact that the pay- 
ments directed to be made in Exhibit P-10 
under clauses 11 to 69 are all donations 
directed to be made by the testator to his 
relations, and that, as the donees have passed 
away, there is no need to make any payment 
as directed by the testator, the trust should be 
deemed to be a public trust. 


4. Ifind there is every force in every one 
of the points urged by learned counsel for the 
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petitioner. A reference to items 11 to 69 in 
Exhibit P-10 would show that they are 
personal gifts to the persons indicated therein 
and with the passing away of every one of 
the donees, the purpose got terminated. Per 
contra, the direction as regards carrying out 
the trust subsists for ever. Then it is beyond 
doubt that the predominant purpose is to 
carry out the charities as indicated by the 
testator in Exhibit P-10 and such charities 
include establishment of Ramanujakootams 
at (1) Madras, (2) Srivilliputtur, (3) Mannar- 
gudi, and (4) Tiruppakuli, establishment of 
One elementary school in Madras and two 
other schools in the mofussil, affording help 
to poor Vysyas and Brahmins for 
Upanayanams and marriages, affording 
financial help by way of small monthly pay- 
ments to poor and infirm Vysyas, other 
charities, such as feeding of 8 Swamis daily 
in Sri Ranganathaswami temple in the 
Mullah Sahib St., Madras-1, performance of 
sundal and dadyodanam, etc., kainkaryams 
in selected temples, sinking or renovating 
drinking water wells for the use of the public, 
etc. Further, even according to the testator, 
this is the chief object with which he has 
created the trust. If these aspects are taken 
into consideration, there can be no doubt that 
what was endowed under Exhibit P-10 is to 
carry out public charities in which event the 
trust will be a public trust. 


5. Itisuseful to refer to the decision 
reported in M. Kesava Gounder v. 
D. C. Rajan’, in which a Division Bench of 
this Court had ruled that if the purposes of 
the trust were to be for the advancement of 
the religion, knowledge, commerce, health, 
safety and other objects beneficial to the 
mankind, certainly it will be a public trust. 
The beneficiary may be limited to a particular 
section of a community and teed not 
necessarily be the community at large. This 
above principle is reiterated in the same deci- 
sion, referred to above. 


6. In view of the foregoing, I have no hesita- 
tion to hold that the plaintiff-trust is a 
public trust; and therefore, it is entitled to 





1 (1976) 1M.L.J. 56:89 L.W. 205: A.L. R. 
1976 Mad. 102. 
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claim exemption of the Government Order 
G. O. No. 2000, dated 16th August, 1976, In 
that event, they are entitled to maintain the 
suits and claim ejectment of the defendant in 
both the suits as prayed for. 


7. The result is, the civil revision petition is 
allowed, the judgments and decrees of the 
Court below in ejectment suits O. S. Nos. 76 
and 78 of 1976 are set aside and the suits are 
decreed. So far as the costs are concerned, 
I direct both the parties to bear their respec- 
tive costs throughout. In the circumstances, 
the defendant in both the suits is given three 
months’ time to vacate, 


R. S. — Petitions allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—S. Swamikkannu, J. 


Santhamani Petitioner * 


y. 


S. N. Somasundaram Respondent. 
Civil Procedure Code (V of 1908), Order 5, 
rule. 9 and Order9, rule 13 and Hindu 
Marriage Act (XXV of 1955), section 13— 
Petition for divorce by husband against wife 
— Notice served on the respondent by post— 
“Respondent called, absent, set ex parte”— 
Evidence recorded and petition ordered— 
Petition to set aside ex parte order—Plea of 
summons pot being served—Dispute as to 
signature on the postal acknowledgment— 
Handwriting expert submitting report and 
tendering evidence—Same not accepted— 
Duty of Court under the Evidence Act pointed 
aut. 


(B) Evidence Act (Iof 1872), section 165— 
Scope and applicability. 


f *C.R. P. No. 1290 of 1980. 
21st January, 1982, 
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This civil revision petition was filed by the 
wife against an appellate ord erconfirming the 
trial Court’s order refusing to set aside an 
ex parte order passed against her. She had 
alleged right from the initial stage to the 
stage of revision, that she had not received 
summons of the petition that had been filed 
against her by her husband before the trial 
Court under section 13 of the Hindu 
Marriage Act praying for divorce on the 
ground of adultery. 


Held: No convincing reason had been given 
by both the Courts below for rejecting the 
evidence of P. W. 1 when she had specifi- 
cally stated that summons had not been 
received by her. Her evidence had not been 
roperly put to test for disbelieving the same. 
his Court has therefore to allow the Petition 
in tofo and set aside the order refusing the 
prayer for setting aside the ex parte decree. 


Para. 15.] 


Itis gross failure to exercise the jurisdic- 
tion vested in the trial Court, in that the 
trial Court had failed to make uge of the 
provisions under section 165 of the Indian 
Evidence Act, and further enlighten itself 
irrespective of the fact whether evidence was 
made available by either side or not, in order 
to get at the truth with respect to the entire 
aroma that had been created due to the 
existence of a signature alleged to 
be not petitioner’s signature. [Para, 12,] 


Cases referred to:— 


Bipinchandra Shah v. Prabhavathi, 1957 
S. C J. 144 : 1956 S C. R.838: A. I. R. 1957 
S. C, 176 ; Nataraja Iyer v. Nacharammal, 89 
L. W. 609 : (1977) 1 M. L. J. 47:A.LR. 
1977 Mad. 22] ; Anaithalayan v. Maruda- 
muthu, (1953) 1 M. L. J. 302 : 66 L. W. 15]: 
A I. R. 1953 Mad. 528, 


Petition under section 115 of Act V of 1908 
to revise the order of the District Court, 
Coimbatore, dated 23rd February, 1980 in 
C. M. A. No. 70 of 1979 in I A. No. 1324 
of 1977 in O. P. No. 110 of 1976, I Addi- 
tional Sub-Judge, Coimbatore. 


M.R Narayanaswami, for Petitioner. 


S. Gopalaratnam, for Respondent. 
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The Court made the following 


ORDRR.—This is a revision petition fled by 
the wife (respondent in O. P. No. 110 of 1976) 
alleging from the initial stage to this stage of 
revision, that she had not received summons 
in this case of a petition that had been fled 
by her husband before the trial Court under 
section 13 of the Hindu Marriage Act, 1955, 
praying for divorce, on the ground of 
adultery. 


2. Mr. M. R. Narayanaswami, the leamed 
counsel for the petitioner, submits that the 
signature found in Exhibit C-1 the postal 
acknowledgment, was contested as one not 
having been put by the petitioner herein, and 
as a matter of fact, one V. D. Mahajan, a 
handwriting expert had been asked to submit 
his report and that the said report which was 
in favour of the petitioner, was also sub- 
mitted to the Court, but for reasons best 
known to both sides, the same had not been 
accepted in this case. 


3. The petitioner had examined herself as 

W. land on behalf of the respondent, 
one Isaac, the postman concerned with 
Exhibit C-l was examined as R.W. 1 
and one R. Govindaswami Pillai was 
examined as R.W. 2. Exhibit-A is the 
draft letter of Exhibit B in the letter-head of 
K.P. Muthuswami Gounder and Brothers, 
filed on behalf of the petitioner. On behalf 
of the respondent, Exhibits B-1 to B-4, 
were filed before the trial Court. Exhibit 
C-l dated 12th May, 1976, is the postal 
acknowledgment in O. P. No. 110 of 1976 
filed by the respondent herein for divorce as 
mentioned above. 


4. I. A. No. 1324 of 1977 in O. P. No. 110 
of 1976, as already mentioned, was filed by 
the revision petitioner herein under Order 9, 
rule 13, Civil Procedure Code before the 
trial Court to set aside the ex parte order 
passed against her in O. P. No. 110 of 1976 
on 9th July, 1976, which petition was filed, 
as already mentioned, under section 13 of the 
Hindu Marriage Act, 1955. 


S. Itis relevant in this connection to note 
that the above O. P. No. 110 0f 1976 was 
filed by the husband against his wife, the 
revision petitioner herein, praying to passa 
decree of divorce on the ground of adultery 
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as mentioned above. Notice was ordered in 
the said petition by the learned Second 
Additional Subrodinate Judge, on 29th April, 
1976, by 22nd June, 1976. The respondent, 
the revision petitioner herein, according to 
the trial Court, was served by post, on 12th 
May, 1976. This is the docket entry of the 
trial Court, dated 22nd June, 1976. There- 
after, on 22nd June, 1976, it is seen from the 
entries in the docket of the petition ‘*Respon- 
dent called, absent, set ex parfe. Evidence 
28th June, 1976”. This entry was made on 
22nd June, 1976, by the learned Subordinate 
Judge. On 28th June, 1976, the evidence of 
P. W. 1 was recorded, Exhibits A-i and 
A-2 were marked, and for further evidence at 
the request of the learned counsel for the 
petitioner, it was adjourned to 3rd July, 1976. 
This endorsement is found as against the date 
26th June, 1970, in the docket entry. On 3rd 
July, 1976, as the petitioner was not ready, 
the petition was adjournrd to 9th July, 1976. 
On 9th July, 1976, P. W. 2 was examined, 
and it was mentioned in the docket entry that 
the claim was proved and that the petition 
was allowed as prayed for with costs. This 
entry is found as against the date 9th July, 
1976, in the docket. It is needless to say that 
a separate order had been written by the trial 
Court as against which, it iscommon ground, 
no appeal has been preferred. The said 
order also does not contain any other matter 
than the docket entry thatis incorporated 
there. Weare not very much concerned 
about the order, because it is only the judg- 
ment in C.M. A. No. 70 of 1979 of the 
learned District Judge who sat in appeal 
against the order in I. A. No. 324 of 1977, that 
is the subject of scrutiny under the provisions 
of section 115, Civil Procedure Code. We 
are now concerned in this revision petition 
with the question as to whether this Court 
could interfere by virtue of the power vested 
with it under section 115 of the Civil Proce- 
dure Code to revise the judgment of the 
learned District Judge or to uphold the stand 
that had been taken by means of the judg- 
ment in appeal made by the learned District 
Judge. 


6. Mr.M.R. Narayanaswami, the learned 
counsel for the petitioner, attacked the judg- 
ment of the lower appellate Court on the 
ground thatit had not applied its mind in 
the proper perspective with respect to the 
question that loomed large before it, but had 


taken into consideration many extraneous 
matters which were not quite relevant and 
germane to the point at issue. In developing 
this argument Mr. M. R. Narayanaswami has 
also gone deep into the pleadings. Asa 
matter of fact, at one stage, his rhetorical con 
tention was that the ratio decidendi imbedded 
in the decision of the Supreme Court in 
Bipinchandra Shah v. Prabhavathi', with 
respect to standard of proof that is required 
with respect to animus deserendi was not 
taken into consideration at all by the lower 
appellate Court and when the decree is one 
which has the effect of completely severing 
the matrimonial tie between spouses, the 
lower appellate Court ought to have applied 
its mind dealing wiih the order of the trial 
Court in appeal and viewed the matter in the 
proper perspective. In other words, 
Mr. M. R. Narayanaswami contends thatas 
per the provisions of section 23 of the Hindu 
Marriage Act, 1955, the proof contemplated 
itself shows the gravity of the question 
involved in a petition filed under section 13 
of the Hindu Marriage Act, 1955, and the 
failure to have all these before it in construing 
the matter under Order 9, rule 13, Civil Proce- 
dure Code, inthe light of the provisions of 
Order 5, rule 9, Civil Procedure Code, clearly 
gives jurisdiction to this Court to interfere 
under section 115, Civil Procedure Code, and 
nullify the effect of the decision that had 
been rendered by way of judgment on appeal 
over the order that had been pronounced by 
the trial Court in I. A. No. 1324 of 1977. In 
this regard, Mr. M. R. Narayanaswami has 
also taken me through the contents of Exhibit 
C-1 His main point of attack with res- 
pect to this document is that when the signa- 
ture said to have been put by P. W. 1 in 
it had been stoutly denied by her in her evi- 
dence and when there isan expert opinion 
available in the records, though not exhibited 
as evidence, is it not the duty of the trial 
Court to have exercised its jurisdiction under 
section 169 of the Indian Evidence Act, 1872, 
and got itself enlightened so as to decide the 
question relating to the aspect of setting aside 
the ex parte decree that had been pronounced 
by it? This question that emanates as a point 
of law cannot be brushed aside lightly as one 
which is without substance, especially when 
there is anattack on the signature found in 





1, 1957 S. C. J. 144: 1956S. C. R. 838 A.I, R° 
1967 S, C. 176, 
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Exhibit C-1 emanating from the petitioner, 
who is alleged to be the author of the same. 
It is common ground that the opinion 
expressed by the handwriting expert which of 
course formed part of the testimony here as a 
material by way of evidence available on 
record, has not been exhibited. The opinion 
of the handwriting expert was to the effect 
that the signature found in Exhibit C-i is 
not the one put by the person who signed the 
subsequent signatures which were the subject- 
matter of scrutiny by him. Tho rhetorical 
contention that had been pressed into service 
by Mr. M. R. Narayanaswami is that the 
failure to take into consideration the said 
report thus submitied before the Court by a 
competent expert relating to handwriting 
ought to have been the subject-matter of 
action or proceeding by the Court itself by 
putting relevant questions to the relevant 
wituesses who were available and the failure 
to exercise such a jurisdiction vested with it 
both under section 165 of the Indian Evidence 
Act, 1872, as wellas suo motu especially when 
the opinion ofthe expertis available before 
Court and there is a categorical assertion on 
the part of P. W. 1 that the signature 
found in Exhibit C-lis not her signature, 
requires this Court to iuterfere with the judg- 
ment which is subject-matter of this revision, 
viz, the one pronounced on appeal by the 
learned District Judge. This Court had per- 
used both the judgment under revision as 
well as the order that has been responsible 
for the emanation of the C. M, A. before the 
lower appellate Court. 


7. The point for consideration is, whether 
the failure to take into considera- 
tion the expert opinion offered by the 
handwriting expert which is available on 
record of course not as evidence, but as one 
that had come into existence during the 
course of the proceedings in that it came into 
existence subsequent to the filing of the peti- 
tion at the instance of the petitioner herein, 
requires the Court itself to take into considera- 
tion the genuineness or otherwise of the plea 
thus emanating from P. W. 1 regarding her 
signature found in Exhibit C-1 especially 
when Exhibit C-1 is a Court document. 


8. Mr. S. Gopalaratnam, the learned counsel 
for the respondent vehemently contends that 
the argument advanced on behalf of the peti- 
tioner herein cannot be upheld by the Court 


[1983 


in view of the fact that it is for the petitioner 
herein to prove that the signature found in 
Exhibit C-1 is not her signature, and it is not 
for the Court, suo motu to indulge in an enquiry 
which is extraneous to the point at issue. 

In other words, he submits that the jurisdic- 
tion contemplated under section 165 of the 

Indian Evidence Act, 1972, cannot be said to 
have been in any way attracted inthe present 
case. Mr. Gopalaratnam also referred to the 
decision of this Court rendered by Venkata- 
raman, J. in Kotha Chelliah v. Alwartah 
Chetti and Sonst. 


9. Mr.M.R. Narayanaswami, the learned 
counsel for the petitioner, referred to the 
decision of this Court (Suryamurthy, J.) in 
Nataraja yer v. Nacharammali, Both 
these decisions were with respect to Order 5, 
tule 9, clause (2) of the Civil Procedure Code 
(service of summons by post). It is sub- 
mitted by Mr. Gopalaratnam that the view 
taken by Venkataraman, J, has to be (sic) 
applied by this Court and that the view taken 
by Suryamurthy, J., is not applicable to the 
facts of this case, because the said decision 
emanated on the basis of facts which are dis- 
tinguishable from the facts in the present 
case. Mr. Gopalaratnam also referred to the 
decision in Anaithalayan v. Marudamuthu?, 
for the proporidon that the failure to take an 
acknowledgment or to affix the summons as 
contemplated under Order 5, rule 17, Civil 
Procedure Code, is cured by the proviso to 
Order 9, rule 13, Civil Procedure Code, enacted 
in Madras, though the provisions of Order 5, 
rule 17 may be mandatory. 


11. Order 9, rule 13 of the Civil Procedure 
Code, as amended by the Madras High Court 
reads as follows :— 


‘13 (1). In any case in which a decree is 
passed ex parfe against a defendant, he 
may apply to the Court by which the decree 
was passed for an order to set it aside; and 
if he satisfies the Court that the summons 
was not duly served, or that he was preven- 
ted by any sufficient cause from appearing 
when the suit was called on for hearing, 
the Court shall make an order setting aside 











1, A. A. O. No. 178 of 1971. 

2. 89 L. W. 609 ;(1977)1 M. L. J. 47: A.I. R. 
1977 Mad. 221. = 

3. (1953) M. L J.302:66 L, W. 151: ALR, 
1953 Mad. 528. 
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the decree as against him upon such terms 
as to costs, payment into Court or other- 
wise as it thinks fit, and shall appoint a day 
for proceeding with the suit: 


Provided that where the decree is of such a 
nature that it cannot be set aside as against 
such defendant only it may be set aside as 
paroni all or any of the other „defendants 
also: 


Provided further that no Court shall set 
aside a decree passed ex parte merely on 
the ground that there has been an irregu- 
larity in the service of summons, if it is 
satisfied that the defendant had notice of 
the date of hearing, and had sufficient time 
to appear and answer the plaintiff’s claim. 


(2) The provisions of section 5 of the 
Indian Limitation Act, 1908 shall apply to 
applications under sub-rule (1). 


Explanation.—Where there has been an 
appeal against a decree passed ex parte 
under this rule, and the appeal has been 
disposed of on any ground other than the 
ground that the appellant has withdrawn 
the appeal, no application shall lie under 
this rule for setting aside the ex parte 
decree. 


Order 5, rule 9 of the Civil Procedure Code, 
reads as follows— 


“9 (1). Where the defendant resides in 
India, whether within or without the juris- 
diction of the Court in which the suit is 
instituted, the Court may direct the proper 
officer to cause a summons under this 
order to be addressed to the defendant at 
the place, where he ordinarily resides or 
carries on business or works for gain, and 
sent to him by registered post prepaid for 
acknowledgment. 


(2) Where the summons is returned 
unserved or the defendant does not appear 
on the day fixed in the summons, the Court 
may direct that summons shall be delivered 
or sent to the proper officer to be served 
by him or one of his subordinates on the 
defendant. 


(3) The proper officer may be an officer 
of a Court other than that in which the suit 
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-~ is instituted and where he is such an officer, 
the summons may be sent to him by post, 
or in such other manner as the Court may 
direct. 


(4) Notwithstanding anything contained 
in sub-rule (1), where proceedings in Court 
are taken for— 


(i) issue of an injunction, or 


(ii) punishment of a party for contempt of 
Court, or 


(iii) bringing to sale any property in execu- 
tion of a decree or order of Court, notices 
shall be served only in the manner’ provid- 
ed for in sub-clause (2).” 


12. Inthe instant case, as already mentioned, 
we are not concerned with the issue 
involved in the petition and as the case had 
been disposed of ex parte, we need not go in 
to the averments made in the petition or the 
contentions raised in the counter. What we 
are now concerned is, whether the ingredients 
of Order 9, rule 13, Civil Procedure Code, 
have been satisfied so as to set aside the 
ex parfe decree that had been passed by the 
trial Court. Viewing the entire submissions 
that have emanated from either side as well 
as the record available by way of evidence 
now before this Court, this Court comes to 
the conclusion that the judgment under revi- 
sion requires treatment under section 115 of 
the Civil Procedure Code, favourable to the 
petitioner, viz., the wife (respondent in the 
O. P.). When the wife, the revision petitioner 
herein, has specifically averred and also went 
into the box as P. W. 1 and deposed to 
the effect that the signature found in Exhibit 
C-1 is not her signature, however much there 
might have been evidence let in by the other 
Side or there wasa flagrant failure on the 
part of the petitioner (P. W. 1), to examine 
her father who was available in the very 
precincts of the Court, it does not in any way 
afford as a ground for the failure of the trial 
Court to exercise its jurisdiction under sec- 
tion 165 of the Indian Evidence Act, 1872, and 
put some questions and to get the report of 
the hand-writing expert exhibited as a Court 
exhibit and proceed in the matter and arrive 
ata decision. This is what exactly is cən- 
templated by the procedural law of the land 
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in conjunction with the basic principles of the 
la w of evidence, viz., the Indian Evidence Act, 
1872. If this is nota caseto be dealt with 
under section 165 of the Indian Evidence Act 
what else can be the case to be dealt with by 
means of interrogatories? The Court has got 
the power to probe into the matter, of course, 
well within its jurisdiction and come to a 
conclusion independent of the extraneous 
circumstances that may come and indulge in 
wheeling the actual state of affairs. This is 
what is expected by the provisions of the 
Code of Civil Procedure as due process of 
law. Inthe instant case, it is a gross failure 
to exercise the jurisdiction vested with the 
trial Court, in that the trial Court has failed to 
make use of the provisions under section 165 
of the Indian Evidence Act, and further 
enlighten itself, irrespective of the fact 
whether evidence was made available by either 
side or not, in order to get at the truth with 
respect to the entire aromathat had been 
created due to the existence of a signature 
which is alleged to be not the petitioner’s 
signature. 


13. Mr. Gopalaratnam, the learned counsel 
for the respondent, finally submitted that for 
sending the summons, it isnot the respondent 
herein, viz., the husband, who is responsible, 
but it is the Court and its office which sends 
summons through post, and as such, there 
cannot be any stigma attached to the procee- 
dings which had been actually initiated at the 
instance of an officer of the Court, viz., the 
Nazir’s section, or any other officer, who is 
responsible for posting the same. In other 
words, he submits that the evidence of the 
postman as R.W. 1 is sufficient to dispel 
any doubt relating to the signature in Exhibit 
C-1, because the specific evidence emanating 
from R. W. 1 is to the effect that the 
signature was put in his presence by P. W. 
1 and that in token of the same, another 
person’s signature was also obtained on it 
Who is that another person?. There is 
certainly a vacuum around the signature that 
is found in Exhibit C-l. Is it a male ora 
female? Who is he? Why no question had been 
put under section 165 of the Indian Evidence 
Act by the trial Court to R.W. 1 with respect 
to this? Can the Court simply keep quiet on 
what has emanated and discuss about the 
same later on in its judgment? Certainly not. 
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The provisions under section 165 of the 
Indian Evidence Act had been incorporated 
for the purpose of enabling the Court to 
get enlightened then and there with respect to 
any reasonable doubt that is created in its 
judicial mind. As a matter of fact, a reading 
of section 165 of the Indian Evidence Act, 
1872, clearly shows that not only relevant, 
but even irrelevant questions can be asked, 
provided that the question emanates at the 
spur of the moment from the Court so as to 
et itself enlightened, because there is nothing 
ike enlightenment in a case by way of 
evidence recorded at the instance of the 
Court itself when the Court finds it difficult 
to get at the crux of the matter, especially 
when both sides are unable to help it. There- 
fore, when this strong weapon with which the 
Court is armed under section 165 of the 
Indian Evidence Act, 1872, is not utilised for 
proper purposes under the critical circums- 
tances, certainly, it amonnts to failure to 
exercise the jurisdiction with a Court which 
requires interference by the Court. 


14. The next point that is urged by 
Mr. S. Gopalaratnam, the learned counsel for 
the respondent, is that the certified copy of the 
expert’s report was available with the revision- 
petitioner herein on 25th November, 1978 it- 
self, there is absolutely no explanation offered 
by the revision-petitioner herein as to why 
she had kept quiet till 12th January, 
1979, the day on which she had been 
examined as P. W. 1. I am unable to find 
any substance in this argument because the 
document is not before this Court now at this 
stage as a piece of evidence. The fact remains 
that it forms part of the immaterial record. 
Mention is made in this order, not by way of 
appreciating any evidence or contents therein, 
but as a fact of the existence of the same in 
the record of this case. Under the circum- 
stances. the contention in this regard is 
rejected as untenable. 


15. Ihave absolutely no ground to disbelieve 
the evidence of P. W. 1 who is the wife 
and in whose absence this O. P. had been 
ordered setting her ex parfe and disrupting 
her sacramental union with the respondent. 
Nothing has been brought to my notice even 
at this stage by the learned coonsel for the 
respondent as to why the evidence of P. W, 1 
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should not be believed. The evidence avail- 
able on record, both oral and documentary, 
clearly shows that her petition ought to have 
been allowed by the lower Courts by believing 
her evidence. But, both the Courts below 
have missed the salient features of the prayor 
that had been emanating from the wife (ths 
revision-petitioner) and have proceeded to 
discuss something which is absolutely not 
germane to the point. As already stated, no 
convincing reason had been given by both the 
Courts below for rejecting the evidence of 
P. W. 1, when she has specifically stated 
that summons had not been received by her. 
Her evidence had not been properly put to 
test for disbelieving the same. This makes 
this Court to allow the petition in foto and 
set aside the order refusing the prayer for 
setting aside the ex parte decree in the O. P. 
Under these circumstances, the revision peti- 
tion is allowed. There will be no order as to 
costs. 


R. S. Petition allowed, 


IN THE HIGH COURT 
CATURE AT MADRAS, 


OF JUDI- 


PRESBNT.—S. Swami kkannu, J. 


V. S. Parthasarathy Madaliar 
Petitioner ® 


p. 


The Authorised Officer (Land Reforms), 
Kancheepuram ... Respondent. 


Tamil Nadu Land Reforms (Reduction of 
Ceiling on Land) Act (XVII of 1970), sections 
15, 73 (vii) and 78 —Authorised Officer revi: 
sing his earlier order and making fresh assess- 
ment regarding determination of exemp tion— 
Not permissible under section 15— Section 78, 
if applicable. 


The ) 
civil revision petition 


*C, R. P. No, 522 of 1981. 


only point for consideration in the 
was whether the 








25th March, 1981. 
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Authorised Officer can under the Act XVII of 
1970 suo motu revise his own order granting 
exemption and turn round to say that by 
mistake he had rendered judgment, and hence 
was revising his own order. 


Held: In the instant case, it is not a clerical 
error on a bona fide mistake contemplated 
under section 15 of the Act that is sought to 
be revoked by the order under revision ; the 
Authorised Officer who revised his own order 
resorted to a fresh assessment regarding the 
determination of exemption. This is certainly 
revising his own order which cannot be done 
under the provisions of the Act. If it was , 
aggrieved, the provisions of section 78 of the 
Act ought to have been resorted to. There 
is absolutely no provision in the enactment 
justifying such a revision indulged by the 
Authorised Officer. [Para. 5.] 


Cases referred to:— 


Chellamma v. The Authorised Officer, Land 
Reforms, (1970) 2 M. L J. (N.R. C.) 4 ; Syed 
Rabia Beevi v. The Authorised O fficer, (1970) 
2M. L. J. 730: 83 L. W. 555. 


Petition under section 26 of Tamil Nadu Land 
Reforms (Reduction of Ceiling on Land) Act 
to revise the order of the Sub-Court, (Land 
Reforms Tribunal), Chingleput, 2nd 
December, 1980 in C. M. A. No. 198 of 1978 
etc. 


B. Punyakodi Chetty and V. Shanmugham, 
for Petitioner 


The Additional Government Pleader, for 
Respondent. 


The Court delivered the following 


JUDGMBNT.—The only point that arises for 
consideration in this civil revision petition 
is whether the Authorised Officer can suo 
mo tu revise his own order, granting exemp- 
tion and turning round to say that by 
bona fide mistake he had rendered judgment 
and thereby revise his own judgment. 


2. Itis common ground that the Authorised 
Officer in his order, dated 8th November, 
1972 in P-8/TVR/MRI/70 D has observed as 
follows : 
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“The Special Deputy Tahsildar (Gand 
Reforms) Kanchipuram who inspected the 
exempted lands has reported that an extent 
of 5. 2 6ordinary acres for which exemption 
was gt uted under section 73 (viii) for 
growing fuel trees has been cultivated with 
paddy, gingelly groundnut, etc, in violation 
of the conditions of exemption. Verifica- 
tion of the village accounts and enquiry of 
the village karnam have also confirmed the 
violation of the condition. 


The landowner was enquired in the matter 
during enquiry, the landowner has stated 
that the conditions of exemption were not 
violated as long as they were in his hold- 
ings and it was only after the lands were 
sold by him, the purchaser has violated the 
conditions. On verification of this office 
records, the orders dated 8th June, 1974, 
already granting exemption under section 
73 (viii) are also found to be incorrect. I 
therefore include the exempted extent of 
5.26 ordinary acres equivalent to 3.00 
standard acres in the holdings of the land 
owner and declare an extent for 3.90 
standard acres as surplus in the case.” 


The observations made above, according to 
the learned counsel for the revision peti- 
tioner is assuming jurisdiction which is 
not vested with the Authorised Officer 
because when once exemption had been 
granted under section 73 (viii) of the Tamil 
Nadu Land Reforms (Reduction of Ceiling on 
Land) Act XVII of 1970, and that was found 
to be incorrect by it by subsequent investiga- 
tions, it is under appeal provided under 
section 8 of the Act the aggrieved Authorised 
Officer canagitate the matterand cannot 
suo motu include the exempted extent of 
5.26 ordinary acres equivalent to 3.00 
standard acres in the holdings of the land 
owners and declare an extent of 2.90 standard 
acres as suplus in this case. The learned 
counsel for the revision petitioner in this 
regard refers to the decision in Chellammal 
and another v. The Authorised Officer, Land 
Reforms Madurai and another}, as well as 
decision in Syed Rabia Beevi v. The Autho- 
rised Officer’. 





(S. N) 4. 


1. T L. J. 
2 M. L. J.700;83 L. W. 555. 


2. (1970) 
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3. In Chellammal and another v. The 

Authorised O fficer, Land Reforms, Madurai 
and another’, one R died on 2nd August, 
1961, possessed of 45 standard acres of land 
and leaving his widow and a married 
daughter. The Authorised Officer examined 
the question of ceiling and found as a result 
of the devolution by the law of succession of 
the property of the deceased to his widow 
and married daughter, each will get lands 
below thé ceiling, that the case did not come 
under the purview of the Act. On the question 
whether the Authorised Officer could revive 
the proceedings of the administrative direc- 
tions of the Board of Revenue, it was held by 
this Court that the Authorised Officer having 
made an order that the Act would not apply 
in the circumstances of the case, would have 
no jurisdiction vested in him to revise and 

continue the proceedings under the Act, that 
it would not be correct to say that the pro- 
ceedings would be pending till the final 

publication under section 12 of the Act, that 

the proceedings under the Act are intended 

to find the excess and if the Officer passed 
an order that there was no excess that order 
would be final and that no provision is to be 

found in the Act to reopen such an order. By 

referring to the above short notes reported, 
the learned counsel for the revision petitioner 
submits that in the instant case, the very same 
attitude had been exhibited by the Authorised 

Officer which has been actually prohibited by 

the ratio decidendi of the above said decision 

rendered by this Court. In this regard, the 

decision in Syed Rabia Beevi v. The Autho- 

rised Officer*, which arises out of section 15 
of the Madras Land Reforms (Fixation of 
Celling on Land) Act LVIII of 1961, exhibits 

the following ratio decidendi 


“Section 15 having regard to the language 
employed, does not amount to the usual 
power of revision. The mistake that can 
be corrected under section 15 (a) is in 
regard to an entry inthe final statement. 
It follows, therefore, that if the entry in the 
final statement is based upon the earlier 
decision after hearing the objections under 
sections 10 and 12, it is not contemplated 
that section 15 is to cover sucha situation. 
What appears to be the scope of section 5 





1, (1970)2 M. L. J. (S. N.) 
3 


2. (1976) 2M. L. J, 700; 83 L. W. 555. 
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is that it applies to mistakes in the correct- 
ness not of the merits but of the form of 
entry in the final statement, just as section 
15 (b) is directed against clerical or arith- 
metical mistake”. 


4. Inthe instant case, it is not the clerical 
error or the bona fide mistake contemplated 
under section 15 of the Act that is sought to 
be revoked by the order under revision; but 
the Authorised Officer who revised his own 
Order resorted to a fresh assessment regarding 
the determination of the exemption. This is 
certainly revising its own order which cannot 
be done under the provisions of the Act. If 
it was aggrieved, certainly as pointed out by 
the learned counsel for the revision petitioner 
herein, the provisions of section 78 ought to 
have been resorted to. There is absolutely 
no provision in the enactment which justifies 
such a revision indulged in by the Authorised 
Officer. Thus the order under revision be- 
comes revisable and is hereby revised. The 
revision petition is allowed with costs. 


R.S. —— Petttion dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—P. R. Gokulakrishnan, O. 
and V. Ratnam, J, 


CJ. 


The Divisional Manager, Life Insurance 
Corporation of India, Madurai and others 
Appellants* 


P, 


È. Sivasathyamarthi Respondent. 


(A) Life Insurance Corporation of India 
(Agents) Regulations (1972), regulation 16 (b), 
(d)—Insurance Agent — Charge memo. issued 
—investigation by the Corporation—Ex parte 
Statements obtained from proposers— Enquiry 





*W. A. No. 517 of 1978, 30th March, 1982. 


M. L. J.—11 


info the charges by the Corporation—Ex parte 
statements reliedon—Capies nof given to agent 
— Services of agent terminated — Violation of 
principles of natural justice — Reasonable 
opportunities not given to agent to meet the 
allegations and the evidence against him— 
Order of termination quashed. 


(B) Natural justice — Principles 
Applicability in disciplinary proceedings. 


The respondent was appointed as an 
Insurance Agent by the Life Insurance 
Corporation of India. He procured two 
proposals for insurance and he stated that 
the lives of the assured were medically 
examined by a particular medical practitioner. 
But the father of the assured wrote a letter to 
the Life Insurance Corporation of India that 
the respondent secured the proposals through 
misrepresentation and fraud. According to 
the father there was absolutely no medical 
examination of the assured who were then 
students and no medical certificates were 
Obtained on the date stated by the respon- 
dent. On receipt of this letter, the Life 
Insurance Corporation of India called for an 
explanation from the respondent. To this 
letter, the respondent did not reply. The 
Corporation sent a reminder, to which the 
respondent sent a reply denying 
the allegations made in those letters. The 
service conditions of the respondent were 
governed by the Life Insurance of India 
(Agents) Regulation, 1972. Regulation 16 
therein deals with termination of agency for 
certain lapses. It was in respect of lapses 
mentioned in Regulation 16(6) and (d) that 
action was taken against the respendent after 
allegedly complying with the proviso to the 
Regulation 16. Not satisfied with the explana- 
tion of the respondent, the Corporation issued 
a show-cause notice to which the respondent 
replied denying the charges. Even though 
the respondent did notask for a personal 
hearing in his reply, he had requested them 
to make a complete enquiry regarding the 
allegations levelled against him. The Corpo- 
ration after calling for particulars from the 
Medical Officer alleged to have examined the 
insured through the college authorities passed 
orders terminating the agency of the respon- 


of— 
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dent. The appeal preferred by him against 
the order was rejected and a further memorial 
to the Chairman was also rejected. The res- 
pondent thereupon filed a writ petition which 
was allowed, quashing the impugned order. 
On appeal. 


Held:—Suspicion cannot be allowed to take 
the place of proof even in domestic inquiries. 
It is all the more s0 when actions are being 
taken in pursuance of statutory regulations 
for taking such disciplinary proceedings. 
Thus the reasonable opportunity to show 
cause against the termination conferred by 
the proviso to Regulation 16 definitely visua- 
lises the furnishing of various copies of the 
documents to the agent which had-been taken 
behind his back. The particulars which were 
taken for the purpose of establishing the 
specific allegations against, the agent, 
were not definite but were vague. 
On the other hand the appellants here- 
in had presumed certain things from 
such vague statements referred to above 
and passed the impugned order. In such a 
context the Supreme Court had held that it 
may, at best create a suspicion, but suspicion 
itself cannot take the place of proof. In this 
case on mere suspicion the agency of the 
respondent had been terminated. This was 
not justified. (Para. 10.] 


Cases referred to :— 


Fedee (P) Ltd. v. S. N. Bilgrani, 1960 S. C. J. 
235 : (1960) 1 An. W. R. (S. C.) 71 : (1960) 1 
M. L. J (S. C.) 71:(1960) M. L. J. (Crl.) 184 : 
(1960) 2 S.C. R. 408: A. I. R. 1960 S. C. 415; 
Union of India v. H. G. Goel, (1964) 4 
S. C. R. 718 : A. [. R. 1964 S. C. 364; Nand 
Kishore v. State of Bihar, (1978) 3 S. C. C. 
366 : A. I. R. 1978 S. C. 1277. 


Appeal under clause 15 of the Letters Patent 
against the order of V. Ramaswami, J., dated 
18th August, 1976 in W. P. No. 4622 of 1976 


R. Arunagirinathan ¥for Raj and Raj, for 
Appellant. 


M. N. Krishnamani, for ‚Respondent. 


The Order of the Court was made by 


Gokulakrishnan, O.CJ.—This writ appeal is 
against the order passed in W. P. No. 4622 of 
1976. The Divisional Manager, Life Insurance 
Corporation of India, Madurai, the Zonal 
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Manager, Life Insurance Corporation of 
India, Madras and the Chairman, Life 
Insurance Corporation of India, Bombay 
have filed the writ appeal. The respondent 
by name R. Sivasathyamurthi, residing at 
Vikramasingapuram, Ambasamudram taluk, 
Tirunelveli Dt. was the petitioner in W. P. 
No. 4622 of 1976. He prayed fora writ of 
certiorari calling for the records of the first 
appellant in the order, dated 28th July, 1975, 
which was confirmed by the second’ and third 
appellants on Sth March, 1976 and 4th 
October, 1976, respectively and for quashing 
the same. 


2. The short facts are as follows: The res- 
pondent herein was appointed as the 
Insurance agent in the year 1967. In 1974, he 
procured two proposals for insurance, each 
for a sum of Rs. 25,000, in respect of 
two individuals, M. Gopalakrishnan and 
M. Subramanian. The respondent has stated 
that the lives assured were medically examined 
by Dr. Sankaranarayanan on 23rd March, 
1974. On 19th April, 1974, one Mahadeva 
Iyer, father of the said assured wrote a letter 
to the Life Insurance Corporation of India 
that therespondent secured the proposals 
op the basis of misrepresentation and 
fraud. According to the said Mahadeva 
Iyer there was absolutely no medical 
examination of the insured who were then 
students and no medical certificates were also 
obtained on the date stated by the respondent. 
On receipt of this letter, on 10th May, 1974, 
the Life Insurance Corporation of India, 
Tenkasi (Madurai) called for explanation 
from the respondent. To this letter, the res- 
pondent did not reply. Then to the reminder 
on 24th May, 1974, the respondent replied on 
28th May, 1974, denying the allegations made 
in those letters. Itis pertinent to note here 
that the service conditions of the respondent 
herein are governed by the Life Insurance 
Corporation of India (Agents) Regulations, 
1972. Regulation 16 therein deals with 
termination of agency for certain lapses. It 
is in respect of lapses contained in Regula- 
tion 16 (b) and (d), action was taken against 
the respondent herein after complying with 
the proviso to Regulation 16. Since the Life 
Insurance Corporation of India was not satis- 
fied with the explanation of the respondent, 
it issued a show cause notice on 17th 
December, 1974, to which the respondent 
replied denying the charge. Even though the 
respondent did not ask for personal hearing 
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-n his reply, dated 29th December, 1974, he 
has requested them to make complete enquiry 
regarding the allegations -levelled against him. 
The first appellant after calling for particulars 
from the Medical Officer, who is alleged to 
have examined the insured and from the 
College authorities, passed orders on 28th 
July, 1975, terminating the agency of the res- 
pondent. The appeal preferred by the res- 
pondent to the second appellant was rejected 
on 5th March, 1976, and a further memorial 
to the Chairman, Life Insurance Corporation, 
the third appellant herein was also rejected 
by him on 4th October, 1976. In these 
circumstances, the respondent filed the writ 
petition as aforesaid challenging the legality 
of the order of termination passed on 28th 
July, 1975. 


3. Thelearned single Judge of this Court 
after elaborately discussing the facts of the 
case observed that the Corporation seemed to 
have taken ex parte statements from the two 
proposers and Mahadeva Iyer and relied on 
the same without giving an opportunity to 
the respondent to disprove the allegations 
made against him, that the regulation requir- 
ed that the agent shall be given a reasonable 
Opportunity to show cause against the 
termination, that would mean that the allega- 
tions against him should be directly put to 
him with the evidence in support of the same 
and he should be given enough opportunity 
to contradict such evidence, and that as the 
principles of natural justice have not been 
followed in this case he consequently 
allowed the writ petition by quashing the 
impugned order. It is as against this, the 
present writ appeal has been filed. 


4. Itisseenfrom the records that the res- 
pondent has promptly denied the charge that 
there was no medical examination of the 
assured by Dr. Sankaranarayanan on the date 
mentioned in the show cause notice, since at 
that time one of the assured was studying in 
Surakkal, South Canara, Karnataka State, 
and the other was studying in Agricultural 
College at Dhampur in Uttar Pradesh State. 
He has stated that when he took the assured, 
to Dr. Sankaranarayanan, the father of the 
assured Mahadeva Iyer represented to him 
that he had no money and requested him to 
postpone the proposal to March, 1974 and 
when Mahadeva Iyer approached him in 


March; 1974, for the proposal, the respondent 
got them examined by the same doctor in 
March, 1974, and made the proposal. He 
has categorically stated that when the assured 
were examined by the doctor on the relevent 
date, they were not in their respective colleges 
as alleged by Mahadeva Iyer and it is only 
Mahadeva Iyer who misrepresented the fact 
to get back the amount paid by him for the 
proposal. It is seen from the letter of the 
doctor dated 28th August, 1974, that the 
diary in which he has noted down the details 
of the examination of the assured was found 
to be missing and, whenitis found, the 
doctor has promised to send the same. In 
the face of this reply by the doctor, it cannot 
be presumed that there was no examination 
of the assured by the doctor. Then, the 
records show that one of the colleges 
informed that Subramaniam was not in the 
college on 23rd March, 1974, and the other 
college in which Gopalakrishnan was studying 
did not send any reply to the letter sent by the 
Insurance Company. On the above materials, 
the first appellant has passed the impugned 
order which was confirmed by the second and 
the third appellants. 


5, Mr. Arunagiri, learned counsel for the 
appellants, submits that sufficient opportu- 
nity has been given in the show cause notice 
itself and that the respondent has not asked 
for any personal enquiry in his reply state- 
ment. According to the learned counsel, 
the authorities of the Life Insurance 
Corporation after making necessary enquiries 
and gathering sufficient particulars, have 
correctly terminated the agency of the 
respondent as provided under Regulation 10 
(b) and (d) of the Life Insurance Corporation 
of India (Agents) Regulations, 1972, and a 
reasonable opportunity to show cause against 
such termination was given to the respondent 
as per proviso to Regulation 16. 


6. Regulation 16 (1) is as under— 


“The competent authority may, by order, 
determine the appointment of an agent.” 


Regulation 16 (1) (b) and (@) is as follows: 


(b) if he acts in a manner prejudicial to 
the interests of the Corporation or to the 
interests of its policy holders; 
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(d) ifit is found that any averment con- 
tained in his agency application or in any 
report furnished by him as an agent in 
respect of any proposal is not true;’’ 


The proviso to the above regulation reads as 
follows— 


“Provided that the agent shall be given a 
reasonable opportunity to show cause 
against such termination.” 


It is, therefore, clear that the said proviso to 
the Regulation specifically states that reason- 
able opportunity to show cause against such 
termination has to be given. 


7. Mr. Krishnamani, learned counsel for 
the respondent, states that the copy of the 
complaint by Mahadeva Iyer and the copies 
of the statements obtained from the sons of 
Mahadeva Iyer were not given to him by the 
immediate superior of the respondent which 
would afford him reasonable opportunity to 
explain away the complaints against him 
before the impugned order was passed. 


8. Mr. Arunagiri, learned counsel for the 
appellants, submits that no doubt copies of 
these documents were not furnished but the 
contents of the same were made known to the 
respondent herein in the show cause notice 
itself. Such explanation in our view is far 
from satisfactory. 


9. Fedee(P) Lid.v S. N. Bilgramit, cited 
by the learned counsel for the appellants 
clearly brings out the standard of reason- 
ableness in affording such opportunity. The 
Supreme Court at page 419 observes thus— 


There can be no invariable standard for 
‘reasonableness’ in such matters except that 
the Court’s conscience must be satisfied 
that the person against whom an action is 
proposed had a fair chance of convincing 
the authority who proposes to take action 
against him that the grounds on which the 
action is proposed are either non-existent 
or even if they exist they do not justify the 
proposed action. The decision of this 


ee 





1. 1960S.C. J. 235: (1960) 2S. C R. 
(1960) 1 An. W.R (S.C.) 71: (1960) 1 M. L.J.(S.C) 
71 :(1960) M.L J. (Cri.) 184:A.I. R.1960 S.C. 
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question will necessarily depend upon the 
peculiar facts and circumstances of each 
case, including the nature of the action 
proposed, the grounds on which action is 
proposed, the material on which the allega- 
tions are based, the attitude of the party 
against whom the action is proposed in 
showing cause against such proposed 
action, the nature of the plea raised by 
him in reply, the requests for further 
opportunity that may be made, his admis- 
sions by conduct or otherwise of some or 
allthe allegations and all other matters 
which help the mind in coming toa fair 
conclusion on the question”. 


In Union of India v. H. G. Goel}, cited by the 
learned counsel for the respondent the 
Supreme Court has specifically held thus— 


“It may be that the technical rules which 
govern criminal trials in Courts may not 
necessarily apply to disciplinary proceed- 
ings, but nevertheless, the principle that in 
punishing the guilty scrupulous care must 
be taken to see that the innocent are not 
punished applies as much to regular crimi- 
nal trials as to disciplinary enquiries held 
under the statutory rules”. 


In Nand Kishore v. State of Bihar*, the 
Supreme Court had occasion to deal with the 
principles that have to be followed in disci- 
plinary matters. The Supreme Court has 
held as follows— 


“Before dealing with the contentions can- 
vassed, we may remind ourselves of the 
principles in point, crystallised by judicial 
decisions. The first of these principles is 
that disciplinary proceedings before a 
domestic tribunal are of a quasi-judicial 
character. Therefore, the minimum require- 
ment of the rules of natural justice is that 
the tribunal should arrive at its conclusion 
on the basis of some evidence i. e., eviden- 
tial material which with some degree of ` 
definiteness points to the guilt of the 
delinquent in respect of the charge against 
him. Suspicion cannot be allowed to take 
the place of proof even in domestic 
enquiries”. 








18: A I.R.1964S.C. 354, 
66 :A.LR. 1978 S.Ç. 1277, 
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10. Considering the abovesaid principles 
laid down by the Supreme Court, it is clear 
from the facts placed before us for the appel- 
lants that no conviction or action could be 
It has 





respondent herein. Even apart ftom these 
statements, the particulars from the college 
authorities and the doctor concerned which 


11. Taking all these aspects into considera- 
tion the learned Judge of this Court has 
Correctly held that the principles of natural 
justice have not been followed either by the 
first appellant initially or by the second and 
the third appellants subsequently. We are in 
complete agreement with the said findings of 
the learned single Judge of this Court. 


12. In the circumstances, we are of opinion 
that the appeal has to be dismissed, as there 
are no materials or ground to interfere with 
the findings of the learned single Judge. How- 
ever, we make it clear that itis open to the 
Life Insurance Corporation of India to start 
the enquiry, if it so desires, from the stage of 
the explanation given by the respondent and 
complete the same after giving the respondent 
sufficient opportunity to prove his case. 


13. Accordingly, the writ appeal is dismissed 
but there will be no order as to costs. 


R. S, 





Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRBSBNT:—S. Mohan, J. 


P. Gokulakrishnan (Minor), represented by 
his father and guardian A. M. Pitchai 
Pillai Petitioner® 


V. 


M/s. Asiatic Automobiles, No.q19, General 
Patters Road, Mount Road, Madras-2 
Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 10 (3) 
(a) (i#1)—Minor landlord of a building—Minor 
admitted to the benefits of a partnership— 
Minor filing petition under section 10 (3) (a) 
(iii) of Act XVIII of 1960 against the tenant 
seeking the building for partnership business — 
Eviction ordered by Rent Controller—Reversal 
of order by Appellate Authority—Revision by 
minor—Minor held incompetent to represent 
the partnership. 


A minor was the landlord of a building. The 
Minor was admitted to the benefits of a 
partnership business. Thereafter the minor 
filed a petition for eviction against the tenant 
requiring the building for own occupation for 
non-residential purpose. The case, during the 
course of the evidence, was that the property 
of the minor was sought for purposes of the 
partnership business. The Rent Controller 
allowed the petition. However, on appeal 
by the tenant, the Appellate Authority 
reversed the order of eviction. The minor 
filed a revision to the High Court. 


Held:—A_ petition cannot be maintained at 
the instance of a minor who has no legal 
capacity to represent the partnership. The 
petition for eviction of the tenant cannot be 
maintained at the instance of the partnership 
by the minor. [Para. 8. | 


Cases referred to:— 


M. AR. RM. P. M. Chidambaram Chettiar v. 
National City Bank of New York, (1936) 71 


*C.R, P. No. 1486 of 1981. 24th December, 1981, 
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M. L. J.373:44L. W. 310: A.I. R. 1936 
Mad. 707 ; Lovell v. Beauchamp, (1894) A. C. 
607 ; Harris v. Beauchamp Brothers, (1893) 2 
Q.B. 534 ; St. Gobnin Charny & Cirely Com- 
pany v. Hayermann’s Agency, (1893) 2 Q. B. 
96; Mac Iver v. G. & J. Burns, (1895) 2 Ch. 
630. 


Petition under section 25 of the Act XVIII 
of 1960 as am ended by Act XXIII of 1973 
praying 1960 the High Court to revise the 
order of the II, Judge (Appellate, 
Authority), Court of Small Causes, Madras, 
dated 10th March, 1981 and made in H. R.A. 
No. 849 of 1980 against H.R. C. No. 3118 
of 1979, IX Judge, Court of Small Causes, 
Madras. 


The Advocate-General for T. Thirumaran 
and D. Sankaran, for Petitioner 


P. M. Jummakhan, for Respondent. 
The Court made the following 


OrpER.—This revision has been preferred by 
the landlord under the following circum- 
stances: He filed H. R. C. No. 3118 of 1979 
seeking eviction of the respendent-tenant on 
the ground of bona fide requirement for own 
occupation for non-residential purposes, as 
contemplated under section 10 (3) (a) (iii) of 
the Tami! Nadu Act XVIII of 1960, herein- 
after referred to as the Act. 


2. In the petition it was averred as follows 
in paragraph 4: 


“The petitioner further states that he is 
carrying on a business under the name and 
style of Thillai Nataraja Industries in a 
rented house at premises No. 6, Seeyal- 
amman Koil Street, Chintadripet, Madras-2. 
The petitioner is not having a building of 
his own to carry on his own business. The 
rented building is not convenient toimprove 
his business. Further, the owners of the 
rented building want the same for the pur- 
pose of demolition and reconstruction. The 
petitioner is not having any other house of 
his own to carry on the business in the 
City of Madras except the building under 
the occupation of the respondent.” 


3. It should be noted at this stage that the 
petitioner is a minor represented by his father 
as guardian. This important fact looms 
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large, as will be seen below. The contention 
of the tenant infer alia was that the need 
was not bona fide. During the course of 
evidence it was brought out the a partnership 
deed, Exhibit P-12 was entered into on 6th 
May, 1978, and the petition for eviction itself 
came to be filed on 27th September, 1979. 
The case during the course of the evidence 
was the minor had been admitted into the 
partnership and the property,belonging to the 
minor is sought for purposes of the partner- 
ship business. 


4. The Rent Controller was of the view that 
the bona fide need had been made out and 
accordingly he ordered eviction. 


5, On appeal, the Appellate Authority went 
into the question as to the definition of 
member of landlord’s family as contained 
under section 2 (6-A) of the Act. According 
to him the requirement by a minor for the 
purpose of his father’s business as a member 
of his family cannot fall within the scope of 
section 10 (3) (a) (iii) of the Act. Conse- 
quently he vacated the order of eviction and 
allowed the appeal. Thus, the revision. 


6. The learned Advocate-General contends 
that where the partnership itself runs the 
business, of which the minor is a partner, 
certainly after the execution of Exhibit P-12, 
for purposes of the partnership business the 
premises could be sought. I puta straight 
question to the learned Advocate General 
whether the minor could represent the 
partnership? Because, it is well-settled, as 
seen from section 30 of the Partnership Act, 
that a minor by himself cannot be a partner, 
He can only be admitted to a partnership. 
Very fairly he cites before me the decision 
reportedin M. AR.RM. P.M Chidambaram 
Chettiar and others v. National City Bank of 
New York+, and invites my attention to the 
following passage at pages 708 and 709 : 


“The first question is: Does the proce- 
dure prescribed by Order 30 in regard to 
suits against a firm in the firm name apply? 
In the first place, it is impossible to regard 
the minors as constituting a partnership 
firm. In the Partnership Act, 1932, 
‘partnership’ is described as the relation 


en Eee 
1. (1936) 71M. L. J.373:44 L. W. 310 : ALR. 
1936 Mad. 707. 


between persons who have agreed to share 
the profits ofa business (S-4). The next 
section goes on to say that the relation of 
partnership arises from contract and not 
from status. It follows that a minor, who 
is incapable of contracting, cannot bea 
partner. Further, it is incomprehensible 
that four persons, who were all minors, 
can agree with each other to form a 
partnership. Then. turning to section 30 
itenacts that a minor can never be a 
partner, although ‘he may be admitted to 
the benefits of the partnership’. Under 
the section the adult partners, bya contract 
between themselves, can agree to confer 
this benefit upon a minor; in other words, 
the relation of partnership is the result of 
contract and where any benefit is reserved 
to a minor, that arises not from a contract 
with the minor but between the adult 
partners. From this the necessary inference 
is, that there must be at least two adult 
partners who are capable of contracting 
before a minor is entitled to the benefits of 
partnership. The language of section 30 
is perfectly clear and it expressly enacts 
that even where some benefit is reserved to 
aminor, he is nota partner, the only 
partners composing the firm being the adult 
members If therefore a suit is brought, 
under the procedure laid down in Order 30 
against a partnership firm where a minor 
has been admitted to some kind of benefit, 
to such a suit the minor can in no sense be 
regarded as a party. Order 21, rule 50, 
Civil Procedure Code, provides that where 
a decree has been passed against a firm, 
execution may be granted against any 
property of the partnership; the reason for 
making the partnership property liable is 
not that the minor has been sued but that 
under the law the partnership property 1s 
liable for the debts of the firm. As Lord 
Horschell, L. C. observed in Lovell v. 
Beauchamp’’. 


“The adult partner is however entitled to 
insist that the partnership assets shall be 
applied in payment of the liabilities of the 
partnership and that until these are 
provided for, no part of it shall be received 
by the infant partner.” 


a ee 
1, (1894) A.C. 607. 
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7. In English law, there is nothing to 
prevent an infant becoming a partner, but even 
there it has been held in the case just cited, 
that when a suit is brought against a firm 
under Order 48 (a) corresponding to Order 30 
of our Code, the judgment to be passed 
should be against the firm other than the 
minor partner; but that cannot affect execu- 
tion against the partnership property : see 
also Harris v. Beauchamp Brothers’. For the 
position, that under the Indian law a decree, 
against a partnership firm, cannot be 
regarded as a decree against the minor who 
has been admitted to some benefit, it is 
unnecessary to rely upon the decision, already 
mentioned. of the House of Lords ; for sec- 
tion 30, Partnership Act places the matter 
beyond daubt. Wemay in this connection 
also mention that “‘under the Code, as under 
the English law, when adecree has been 
obtained against a firm in the firm name, 
execution may be levied against the partner- 
ship property, notwithstanding the fact that 
@ minor possesses some interest. It is 
unnecessary to pursue this matter, as 
Mr. Rajah Iyer, the respondent’s learned 
counsel, urges that the suit should be regarded 
as in effect having been brought under rule 
10, of Order 30. The whole of the order is a 
reproduction, almost verbatim of the rules 
comprised in Order 48 (a) of the English 
Rules. Rule 10 of Order 30is modelled on 
Order 48 (a), rule 11, the corresponding 
English provision. That rule applies, it has 
been held in England. to asingle individual 
who carries on business under an assumed or 
trading name. (The Annual Practice (1936) 
p. 891; St. Gobain Chauny & Cirey Company 
v. Hayermann’s Agency? and Mac Iver v. 
G. & J. Burns’). Rule 10 of Order 30 stands 
in marked contrast with rule 1. The latter 
rule applies to ‘any two or more persons’ 
whereas rule 10 refers to ‘any person carrying 
on business’. There is no reason to depart 
from the view taken in the English cases and 
we must hold that rule 10 is applicable only 
to the case ofa single individual. In this 
case, the so-called assumed name is said 
to be the name of the business owned by the 
four minors and the rule is, in our opinion, 
utterly inapplicable. It is further open to 


J. (1893) 2 Q.B. 534. 


2 (1893) 20. B. 96, 
3 $1898) 2 Ch, 630, 
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doubt whether the rule can apply toa minor 
at all, when what is alleged is, that the busi- 
ness is carried on his behalf by a guardian. 
The rule contemplates ‘any person carrying 
on business’ and as we have said, it is doubt- 
ful whethera minor alleged to be trading 
through his guardian answers this descrip- 
tion. 
8. Theabove extract clearly shows thata 
petition cannot be maintained at the instance 
of minor who has no legal capacity to repre- 
sent the partnership. I should say, by and large 
it is the over-anxiety of the landlord which 
had brought woe upon him. The reason is, 
nothing prevented the parties to go on with 
the pleading as contended, as though the 
minor was doing the business. That was 
actually what was averred,to which I have 
made a reference earlier. But suddenly that 
Case-was given a go-by and Exhibit P-12 was 
introduced and evidence was adduced by the 
father appearing on behalf of the petitioner 
that the partnership needs the premises. 
hat being so, the petition for eviction can- 
aot be maintained at the instance of the 
parnership bya minor. Therefore, on this 
very simple ground, without going into the 
other contentions, the civil revisions, petition 
is dismissed. No costs. 


9. The learned Advocate-General states that 
very soon the revision petitioner is likely to 
attain majority, in which event he should not 
be precluded by the dismissal of this civil 
revision petition. This will beso. As and 
when he attains majority and if he makes out 
acase of need of the partnership, then the 
matter will be decided on merits uninfluenced 
by the judgment in this civil revision petition. 


10. As regards the other question, namely 
whether a valid renewal of Exhibit P-11 had 
taken place or not, that is a matter which has 
to be decided in separate proceedings. Any 
observation made herein is only for the pur- 
pose of rent control proceedings and that 
cannot be binding in other proceedings if and 
when they come to be taken. Therefore, to 
this extent the finding is vacated and the same 
can be traversed in separate proceedings. 


S. J. 





Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—S. Mohan, J. 


C. P. Gopinath Js 


Y. 


Petitioner® ~ 


Mrs. Leela Govindan and another 
Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960,) as amended by 
Act (XXIII of 1973), section 11 (1)—Tenant 
filing application before appellate authority 
seeking extension of time for deposit of 
arrears—Dismissal of earlier application 
questioning direction fo deposit of entire 
arrears by High Court not disclosed— 
Amounts to suppression of a material fact— 
Petitioner not entitled to any relief. 


Against the petitioner an order of eviction 
was passed and aggrieved by that order he 
preferred an appeal to the Appellate 
Authority. He also filed an application for 
permitting him to deposit the arrears of rent. 
Time was given to deposit a sum of 
Rs. 16,600—the entire amount. That order 
was questioned by the tenant is a revision to 
the High Court and the same was dismissed 
in limine. Thereafter without bringing that 
fact to the notice of the Appellate Authority 
the tenant deposited a portion of the arrears 
and for deposit of the balance he obtained 
extension of time bya separate application. 
The balance of the amount was not deposited 
in full. The Appellate Authority passed an 
order under section 11 (4) of the Act and 
dismissed the appeal summarily. On revision 
against the dismissal order, 


Held: This is a clear case of suppressing the 
vital fact which had enabled the petitioner to 
gain an indulgence before the Appellate 
Authority. The C.R. P. No. 1346 of 
1981 was preferred against a direction 
of the Appellate Authority requiring the 
petitioner to deposit a sum of Rs. 16,600 
on before 25th April, 1981. C. R.P. 
No. 1346 of 1981 was dismissed on 24th 





*C,R.P. No. 2195 of 1981, 26th February, 1982. 
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April, 1981, in limine. The result of the dis- 
missal was that the order requiring the peti- 
tioner to deposit Rs. 16,600 on or before 25th 
April, 1981, had become final. Thereafter 
there was no scope for extension. (Para. 5.] 


Petition under section 25 of Tamil Nadu 
(Buildings Lease and Rent Control) Act as 
amended by Act XXIII of 1973 to revise the 
order of the Appellate, Court (II Judge) Small 
Causes Court, Madras, dated 25th June, 1981 
in M.P. No. 3239 of 1980 in HRA No 1506 of 
1980 H. R.C. No. 641 of 1978 Rent Controller 
(IX Judge), Small Causes Court, Madras. 


A. Subramanya Iyer and Avudainathan, for 
Petitioner. 


V. Shanmugham and Fiaz Alikhan, for Res- 
pondents. 


The Court delivered the following 


JUDGMENT.—This is a revision petition in 
which the entire blame has to be bourne only 
by the revision petitioner. At any rate, he 
has to be squarely blamed for not bringing a 
very vital matter to the notice of the 
Appellate Authority whose order 1s sought to 
be revised. Against the petitioner, an order 
of eviction was passed in H. R C. No. 641 of 
1978 on 24th July, 1929, 9u the file of the 
Court of Small Causes, Madras. Aggrieved 
against that order of eviction, he preferred 
H. R. A. No. 1506 of the 1980. Under the 
terms of section 11 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960), hereinafter referred to as the 
Act, it is incumbent upon him to deposit all 
arrears of rent due in respect of the building 
upto the date of payment or deposit. There 
is a further obligation to continue the pay- 
ment of the depesit of any rent which might 
subsequently become due in respect of the 
building until the termination of proceedings 
before the Controller or Appellate Authority. 
The petitioner preferred M. P. No. 3239 of 
1980 requiring him to deposit the arrears of 
rent which had accrued upto the date, 
namely, Rs. 16,600. Time was granted to 
deposit the entire amount on oF before 25th 
April, 1981. That order was questioned in 
C. R. P. No. 1346 of 1981. This Court dis- 


M. L. J.—12° 


missed the revision in limine. This was on 
24th April, 1981. Thereafter, without 
bringing that fact to the notice of 
the Appellate Authority, a sum of 
Rs. 5,000 was pos on the next day, 
namely 25th April, 1981, and for deposit 
of the remaining amount of Rs. 11,600, time 
was extended in a separateapplication in M. P. 
No. 1079 of 1981 till 24th June, 1981. There- 
fore, it was ordered that the matter may, be 
called on 25th June, 1981 awaiting the deposit. 
On 25th June, 1981, the balance of Rs. 11,600 
was not deposited in full, onlya sum of 
Rs. 5,000 alone was deposited. At this junc- 
tion, it is necessary for meto refer to the 
affidavit filed in support of the petition for 
extension of time (M. P. No. 1079 of 1981). 
That rans as follows: 


“1, I am the appellant-petitioner herein. 


2. Istate thatin M. P‘ No. 3239 of 1980. 
I was directed to pay a sum of Rs: 16,600 
in this Honourable Court before 24th 
April, 1981,and I have made some arrange- 
ments for the same. 


3. I state that suddenly my mother became 
seriously ill and I had to rush to my native 
place at Chavaked near Guruvayoor. My 
mother passed away on llth April, 1981, 
and 1 had to incur heavy expenses in 
connection with my mother’s demise: 


4. I submit that as heavy stakes are 
involved I will be seriously prejudiced if 
extension of time for payment of Rs. 16,600 
is not granted. 


5. Itis therefore, just and necessary that 
this Hon’ble Court be pleased to grant me 
two months time 7. e, from 24th April, 1981 
to 24th, June, 1981 to enable me to comply 
with the order of this Honourable Court to 
deposit the amouut of Rs. 16,600 and pass 
such further or other orders as this Hon- 
ourable Court be pleased in the circum- 
stances of the case.” 


2. It was under these circumstances the 
Appellate Authority thought fit to make an 
order under section 11 (4) of the Act and 
dismissed the appeal summarily. It is this 
which has led to the present revision. 
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3. Inthe meanwhile, certain developments 
which took place at the instance of the peti- 
tioner also require tobe stated. He sought 
a stay of the order of eviction during the pen- 
dency of the revision and that stay applica- 
tion was dismissed. Thereupon, the matter 
was taken up to the Supreme Court. The 
petitioner was directed to deposit the entire 
arrears due and the present civil revision 
petition was directed by the Supreme Court 
to be disposed of on merits. 


4. What is now contended before me is that, 
inasmuch as all the arrears upto date as 
required on the part of the petitioner have 
been deposited, the Rent Control appeal may 
be directed to be taken on file and be disposed 
‘of on merits. The respondent strenuously 
urges that once C. R. P. No. 1316 of 1981, 
had come to be dismissed the order had 
become final and thereafter there is no scope 
for extension of time. On 25th April, 1981, 
the position was, the petitioner had no other 
choice excepting to comply with the order 
of the deposit of Rs. 16,600, if he was really 
serious in prosecuting the appeal. But, 
strangely he deposited merely Rs. 5,000 and 
got time for another two months. Even then 
he would not comply with the order in full. 
Where, therefore, the extension itself on 25th 
April, 1981, was obtained only in the teeth of 
the order of the High Court, this is clearly a 
case of suppression of a material fact. 
Under these circumstances this Court will not 
interfere having regard to the conduct of the 
petitioner. Itis no consolation to say that 
presently all arrears have been deposited. 


5. Onacareful consideration of the matter 
I am of the view that the contention urged on 
behalf of the respondent has great force. 
This is a clear case of suppressing 2 vital fact 
which had enabled the petitioner to gain an 






April, 1981, in limine. su 
ismi that the order requiring the 
petitioner to deposit Rs. 16,600 on or before 
25th April, 1981, had become final. There- 
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after, there was absolutely no scope for exten“ 
sion. Had only he brought it to the 
knowledge of the Appellate Authority on 25th 
April, 1981, that the revision was unsuccess- 
fully preferred to this Court, I do not think 
the Appellate Authority would have been 
unwise enough to grant the extension. The 
very nextday, asif nothing had happened, 
the peiitioner goes before the Appellate 
Authority and deposits a sum of Rs. 5,000 
and then an extension was granted till 24th 
June, 1981, requiring him to deposit the 
balance of Rs. 11,600. Even on that date the 
entire deposit was not made. An application 
was preferred requesting a grant of one more 
month’s time. At least at that stage, the 
petitioner should have informed the Appellate 
Authority about the dismissal of the revision. 
Certainly, the Appellate Authority would 
have woken up and retraced the steps. 
Fortunately, in this case justice has been 
done even blindfolded by the Appellate 
Authority. He chose to reject the request of 
the petitioner to grant time beyond 25th June, 
1981. That seems to be a blessing in 
disguise. Ultimately, justice has triumphed. 
Where, therefore, the above circumstances 
clearly indicate that there has been a material 
suppression of a vital factor by the petitioner, 
I am unable to see how petitioner’s act could 
be condoned. As correctly contended by the 
learned counsel for the respondent, it 18 no 
consolation that the entire deposit had been 
made as on today pursuant tothe direction 
of the Supreme Court. What the petitioner 
has done is the minimal statutory require- 
ment as laid down under section 11 (1) of 
the Act, which is extracted below : 


‘*Payment of deposit or rent during the 
pendency or proceeding for eviction. (1) 
No tenant against whom an application for 
eviction has been made by a landlord 
under section 10 shall be entitled to con- 
test an application before the Controller 
under that section orto prefer any appeal 
under section 23 against any order made by 
the Controller on the application unless he 
has paid or pays to the landlord or deposits 
with the Controller or the Appellate 
Authority, as the case may be, allarrears of 
rent due in respect of the building upto the 
date of payment or deposit, and continues 
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to pay or to deposit any rent which may 
subsequently become due in respect of the 
building until termination of the proceed- 
ings before the Controller or the Appellate 
Authority as the case, may be”. 


6. But for this deposit it would not be 
possible for him to contest the appeal at all. 
Therefore, I do not think, the petitioner 
could gain any sympathy on this ground. For 
all these reasons, I have not the slightest 
hesitation in dismissing the revision. I am 
inclined to award costs against the petitioner, 
because of his failure to bring tothe notice 
of the Appellate Authority the very vital fact, 
namely, the dismissal or C. R. P. No. 1346 of 
1981, which, as observed above, would have 
changed the entire history of this litigation. 


7. Inthe result, the civil revision petition 
is dismissed with costs. 


R. S. Revision dismissed. 





IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 


PRESENT.—V. Ramaswami and T. N. Singara- 
velu JJ. 


‘Ramasayee Agro Industries Limited 
... Appellant® 


Ve 


The India Sugars Refineries Ltd. 
we Respondent, 


(A) Letters Patent (Madras), clause 15— 
“Judgment” meaning of. 


(B) Civil Procedure Code (V of 1908), Order 
16, rule 19—Scope and applicability—Wi tness 
residing at Bombay—Application for issue of 
sub-poena to give evidence—Rejection of appli- 
cation on the ground that Order 16, rule 10, 
Civil Procedure Code, was not applicable— 
Appeal against order—Competency—Appeal 
beld maintainable. 


(C) Company Court Rules, rule 9. 


An appeal was preferred against the 
rejection of an application filed under 
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Order 16, rule 19 of ,the Code of 
Civil Procedure read with section 9 


of the Company Court Rules, for issue of a 
subpoena toa witness residing at Bombay 
directing him to attend and give evidence in a 
company petition in which the appellant was 
respondent. The application was dismissed 
on the ground that Order 16, rule 19 is not 
applicable to a case where the witness resides 
beyond the distance of 500 kilometres and 
hence the Court cannot issue any order 
directing the witness to give evidence and the 
applicant must make his own arrangement to 
secure the evidence of that witness. A preli- 
minary objection was raised against the main- 
tainability of the present appeal on the 
ground that an order refusing to issue sub- 
poena to a person to attend and give evidence 
was nota :‘“‘judgment”?” within clause 15 of 
the Letters Patent. 


Held: Overruling the preliminary objec- 
tion, that the appeal was maintainable. It 
is not as if in every case an order refusing to 
summon a witness could not be treated asa 
judgment. where the refusal works serious 
injustice to the party concerned the order 
could be treated asa ‘judgment’ appealable 
under clause 15 of the Letters Patent. 

[Para. 6.] 


In the instant, case, the order could not but 
be treated as a judgment since the order would 
amount to a denial of the right to defend the 
case itself and would cause serious injustice 
to the party concerned. This is nota case 
where the learned Judge, though accepting his 
jurisdiction to issue a summons, refuses to 
issue the same onthe ground that either the 
Witness is unnecessary or that the application 
was intended to dragon or delay the proceed- 
ings for any justifiable reason. Such type of 
orders may be regarded as discretionary 
orders in the course of the suit and cannot be 
treated as judgment. The present case is of 
a different kind. [Para. 7.] 


The proviso to Order6, rule 19, Civil 
Procedure Code, deals with a case 
where the witness resides beyonda dis- 
tance of 500 kilometres. The proviso talks 
of two places mentioned in rule 19 (b). The - 
two places are the place where the witness 
resides and the place where the Court is 
situate. Therefore when the proviso speeks 
of payment of air fare and calling the witness, 


92 . THE MADRAS LAW JOURNAL RBPORTS 


it relates to a case where clause (a) or clause 
(b) of rule 19 is not applicable. [Para 3.] 


Since the order is one by which the learne® 
Judge had felt that there was no jurisdiction 
vested in the Court to issue subpoena, it 
Causes great prejudice to the party and an 
appeal against such an order is maintainable. 

[Para. 8.] 


Cases referred to:— 


Nurul Huda v. Amir Hasen, 76 Cal. W. N. 
1039: A. I.R. 1972 Cal. 449; Dhan Bai vy. 
Babli Bai, : A. I. R. 1934 Bom. 168; Shah 
Babulal Khimji v. Jayaben D. Kanja, (1981) 
70: A. LR. 


4 S. C. C. 8 : (1982) 18. C.J. 
1981 S. C. 1786 ; Shanti Kumar R. Canji 
v. Home Insurance Co. of New York, 


(1975) 1 S. C. J. 187 : (1975) 1 S. C. R. 550: 
o. 2 S. C. C. 387 : A. I. R. 1974 S.C. 


P. B. Krishnamurthy and R. Subramaniam, 
for Appellant. 


A. S. Kailasam, for Respondent 
The Judgment of the Court was delivered by 


Ramaswami, J.—This is an appeal against 
the rejection of an application filed under 
Order 16, rule 19 of the Code of Civil Proce- 
dure read with section 9 of the Company 
Court Rules, for the issue of a subpoena to a 
witness residing at Bombay, directing him to 
attend and give evidence in a company peti- 
tion in which the appellant is the respondent. 


¢ 

2. The learned Judge dismissed the applica- 
tion on the ground that Order 16, rule 10 is 
not applicable toa case where the witness 
resides beyond a distance of 500 kilometres, 
and since Bombay is beyond 500 kilometres 
the Court cannot issue any order directing the 
witness to attend in person to give evidence 
and that the applicant must make his own 
arrangements to secure the evidence of that 
witness. 


3. Order 16, rule 19, Civil Procedure Code, 
reads as follows : 
“19, No one shall be ordered to attend in 
person to give evidence unless he resides— 


~ 
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(a) within the local limits of the Court’s 
ordinary original jurisdiction, or 


(b) without such limits but at a place less 
than one hundred or (where there is railway 
or steamer communication or other 
established public conveyance for five-sixths 
of thse distance between the place where he 
resides and the place where the Court is 
situate) less than five hundred kilometres 
distance from the Court house: 


Provided that where transport by air is 
available between two places mentioned in 
this rule and witness is paid the fare by air, 
he may be ordered to attend in person. 


The learned Judge was of the view that rule 
19 (a) prescribes a distance limit for issue of 
orders to witnesses to attend in person to 
give evidence and that the proviso makes no 
relaxation to the above prescription. We are 
unable to share this view. Rule 19 (a) deals 
with cases where the person to be called asa 
witness resides within the local limits of the 
Court’s ordinary original jurisdiction, and 
rule 19 (b) deals with cases where he is 
residing outside the Court's ordinary original 
jurisdiction. In cases where he resides 
outside the jurisdiction the Rule provides (a) 
if he is at a place less than 100 kilometres or 
(b) if he is residing ina place less than 500 
kilometres but there is arailway or steamer 
communication or other established public 
conveyance for five-sixths of the distance 
between the place where he resides and the 
place where the Court is situate the Court can 
issue a summons calling upon him to attend 
in person and give evidence in the suit or pro- 
ceeding. The proviso should, therefore, deal 
with a case where the witness resides beyond 
the distanee of 500 kilometres. The proviso 
talks of two places mentioned in the rule. 
The two places mentioned in rule 19 (b) are 
the place where the witness resides and the 
place where the Court is situate. Therefore 
when the proviso speaks of payment of a 
fare and calling the witness, we are of the 
view that it relates to a case where olause (a) 
or clause (b) of rule 19 is not applicable. It 
is true that it is plausible to argue that 
whereas in the case of a person residing 
beyond the local limits of the Court but with- 
in 500 kilometres, there is a discretion vested 
in the Court to call the witness under clause 
(b), if the applicant is willing to pay the air 
fare of that witness, no discretion is vested in 
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the Court and the words “he may be ordered 
to attend in person” occurring in the proviso 
should be read as shall be ordered to attend 
in person”. But we think that the more 
reasonable and just way of reading the provi- 
sion is that the proviso is applicable to a case 
whore the witness is residing at a place 
beyoad a distance of 500 kilometres. We are, 
therefore, unable to agree with our learned 
brother that the proviso makes no relaxation 
to the distance rule provided under clause (b) 
of rule 19, 


4. Since the learned Judge did not go into 
the merits of the application as to whether he 
would or would not issue the subpoena, we 
think it desirable to remand the matter for 
tresh disposal. 


5. The learned counsel for the respondent 
contended that an order refusing to issue a 
subpoena to a person to attend m person to 
give evidence is not a judgment within the 
clause 15 of the Letters Patent and, therefore, 
no appeal is maintainable and this appeal is 
accordingly liable to be dismissed as not 
maintainable. In this connection he referred 
to a certain passage in Mulla on the Code of 
Civil Procedure. Vol. I, 13th Edn., at page 
876, wherein the learned author has observed: 


“Where a party applies for summonses to 
witnesses, but the application is refused, he 
cannot appeal fromthe order of refusal. 
He must wait until the suit is disposed of, 
and if the decree in the suit goes against 
him, he may appeal from the decree and set 
forth the refusal of the lower Court to 
issue summonses asa ground of objection 
in the memorandum of appeal.” 


He also cited a decision of the Full Bench of 
the Calcutta High Courtin Nurul Huda and 
others v. Amir Hasen and anothers, 
where an order setting aside an abatement 
was considered as not a judgment, anda 
decision of the Bombay High Court reported 
in Dkan Bai v. Babli Bai®, where an order 
refusing commission to examine a witness 
‘was considered to be not appealable under 
clause 15 of the Letters Patent. 





1. 16 C.W. N. 1039: A. I. R, 1972 Cal. 449 
ry B. e 
ek i R. 1934 Bom. 168. 


6. Itis not necessary for us to consider all 
these cases as the Supreme Court had occa- 
sion to consider the meaning of judgment 
in clause 15 of Letters Patent, in an elaborate 
judgment. After a consideration of the judg- 
ments of all the High Courts, the Supreme 
Court in the decision reported in Shah 
Babulal Khimji v. Jayaben D. Kania and 
another’, has set out certain principles and 
we had to apply the same to this case. While 
giving illustrative cases of interlocutory 
judgments, the Supreme Court observed : 


“In the course of the trial Judge 
may pass a number of orders whereby 
some of the various steps to be taken by 
the parties in prosecution of the suit may 
be of a routine nature while other orders 
may cause some inconvenience to one party 
or the other, e. g., an order refusing an 
adjournment, an order refusing to summon 
an additional witness or document, an order 
refusing to.condone delay in filing docu- 
ments after the first date of hearing, an 
order of costs to one of the parties for its 
default or an order exercising discretion in 
respect of a procedural matter against one 
party orthe other. Such orders are purely 
interlocutory and cannot constitute judg- 
ments because it will always be open to 
the aggrieved party to make a grievance of 
the order passed against the party concern- 
ed in the appeal against the final judgment 
passed by the trial Judge. 


- Thus, in other words every interlocutory 
order cannot be regrarded as a judgment 
but only those orders would be judgments 
which decide matters of moment or affect 
vital and valuable rights of the parties and 
which work serious injustice to the party 
concerned Similarly orders passed by the 
trial Judge deciding question of admissibi- 
lity or relevancy of a document also cannot 
be treated as judgments because the grie- 
vance on this score can be corrected by the 
appellate Court in appeal against the final 
judgment. 


We might give another instance of an 
interlocutory order which amounts to an 
exercise of discretion and which may yet 


Fy 








1, (1981) 4 $.C.C.8:A, LR, 1981 S.C, 1786! 
(1982) 19.C. J. 70. 
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amount to a judgment within the meaning 
of the Letters Patent. Suppose the trial 
Judge allows the plaintiff to amend his 
plaint or include a cause of action ora 
relief as a result of which a vested right of 
limitation accrued to the defendant is 
taken away and rendered nugatory. It is 
manifest that in such cases: although the 
order passed by the trial Judge is purely 
discretionary and interlocutory, it causes 
gross injustice to the defendant who is 
deprived of a valuable right of defence to 
the suit. Such an order, therefore, though 
interlocutory in nature contains the attri- 
butes and characteristics of finality and 
must be treated asa judgment within the 
meaning of the Letters Patent. This is 
what was held by this Court in Shanti 
Kumar’s case: as discussed above. 


Let us take another instance of a similar 
order which may not amount toa judg- 
ment. Suppose, the trial Judge allows the 
plaintiff to amend the plaint adding a 
particular relief or taking an additional 
ground which may be inconsistent with the 
pleas taken by him but is not barred by 
limitation and does not work serious 
injustice to the defendant who would have 
ample opportunity to disprove the amended 
plea taken by the plaintiff at the trial. In 
such cases the order of the trial Judge would 
only be a simple interlocutory order with- 
out containing any quality of finality and 
would therefore be not a judgment with 
in the meaning of clause 15 of the Letters 
Patent.” 


= there is a reference in the first para- 
graph of tne judgment oxtracted above to an 
order refusal to summon an additional wit- 
ness it is not a general statement that in 
every case of refsaul to summon a witness the 
order could not be treated as a judgment. In 
fact, the other paragraphs show that it, by 
reason of such refusal, it works serious 
injustice to the party concerned, that could 
be treated as a judgment appealable under 
clause 15. One of the principles, as we under- 
stand from the judgment in this case is, if the 
order cause3 gross or serious injustice to the 
party concerned, an appeal would lie. 


7. Inthe instant case, we may also point 
out, the learned Judge held that he had no 





1. (1974) 28, C. C. 387 : (1975) 1 S.C. J. 187: 
(1975) 1 S. C, R. 550: A.I. R. 1974 S.C. 1719, 


[1983 


jurisdiction to issue a subpoena in a case 
where the witness resides beyond 500 kilo- 
metres from the local limits of the Court and 
that the proviso to Order 6, rule 19, Civil 
Procedure Code, does not enable him to 
issue a subpoena. To such a case we con- 
sider that the order could not but be treated 
as a judgment, since that would amount to a 
denial of a right to defend the case itself and 
would cause serious injustice to the party 
concerned. We are not concerned with a 
case where the learned Judge, though 
accepted his jurisdiction to issue summons, 
but, in exercise of his discretion, refused to 
issue the same on the ground that either the 
witness is unnecessary or the application 
itself was intended to drag on or delay the pro- 
ceedings or for any justifiable reason. Such 
type of orders may be treated as discretionary 
orders in the course of a suit which may, 
though cause some inconvenience or to some 
extent prejudice to one party or other, cannot 
be treated as a judgment, as observed by the 
Supreme Court in paragraph 119 of its 
judgment. But that is not the case with 
which we are concerned here. 


8. Since the order is one by which th 
learned Judge felt there was no jurisdiction 
vested in the Court to issue a subpoena, w 
consider that it causes great prejudice to th 
party and an appeal against such an order is 
maintainable. 


9. In the result, the appeal is allowed, 
and for the foregoing reasons it is remanded 
to the learned trial Judge for fresh disposal 
on merits. There will be no order as to costs. 


R. S. 





Appeal allowed. 
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IN THE HIGH COURT OF JUDI. 
CATURE AT MADRAS. 

PRESENT:—S, Swamikkanu, J. 

C. Munuswamy ... Petitioners 


P, 


Sri Sarada College Educational Trust, repre- 
sented by its Correspondent, Yathiswari. 
Sarada College, Salem Respondent. 


Tamil Nadu Debt Relief Act (XXXI of 1976), 
section 12 and Tamil Nadu Debt Relief Act 
(F of 1980)—Debtor claiming benefit under 
the Act—Burden of proof. 


With respect to burden of proof there is no 
Specific provision in the enactment itself re- 
lating to burden of proof, because it is only 
the letter and spirit of the provisions of the 
enactment regarding the burden of proof that 
has to be given effect; but in the absence of 
the same it is only a matter of discretion and 
of course, that discretion must be judicial dis- 
cretion pure and simple and nothing else. 

[Para. 8.| 


Cases referred to:— 


M/s. Muthukumara Pillai Son v. 
T. N. V. Nilakantha Chettiar, (1977) T. L. 
N. J. 404 ; drumuga Nadar v. Kumara Pillai, 
(1981) 94 L. W. 278: (1981) T. L.N J.8; 
Chidambara Chettiar Firm v. State of Tamil 
Nadu, (1977) 2 M. L. J. 1:90 L. W. 27: 
I. L. R. (1977) 1 Mad. 135: A, [. R. 1977 
Mad. 153 ; Jagannatha Chettiar v. Padma 
Financial Corporation, (1978) T. L. N. J. 8. 


Pstitioa aider section L15 of Act V of 1908 
to revise the order of the Sub-Court, Salem, 
dated 28th November, 1980 in R.E P. No. 
485 of 1979 in O. S. No. [15 of 1975. 


R, Sundaralingam, for Petitioner. 

S. Jagadeesan, for Respondent, 

The Court made the following 

OrpeR —The interesting point that confronts 
this Courtin this civil revision petition is 


Whether the burden of proof lies on the 
person who seeks the benefits under the 


Ce ae, 


*C. R, P. No 43 of 1981. 22nd December, 1981, 


agrarian Act which contained itself agrarian 
reforms or.on the person who raised a con- 
tention that the petitioner who seeks the 
benefits is not entitled to the said benefits of 
the agrarian enactments that had emanated 
from the floor of the State Legislature as a 
reform giving certain benefits to the indebted 
agriculturist and agricultural labourer and 
small farmer in the State. Inthis regard, it 
is relevant to note that Act XXXI of 1976 
(Tamil Nadu Debt Relief Act, 1976), con- 


` tained a provision under section 12 regarding 


the burden of proof which was omitted by 
Tamil Nadu Act V of 1980. Therefore, it has 
become obligatory on the part of this Court 
now to observe about the burden of proof in 
a case where the respondent C. Munuswami 
claims benefit under Tamil Nadu Act XXXI 
of: 1976 in his counter that he had filed with 
reference to R. E. P. No. 485 0f 1979 in 
O. S. No. 115 of 1975, and subsequently 
filing another counter claiming benefits under 
the Tamil Nadu Act XIII of 1980. The 
lower Court while passing an order on 28th 
November. 1980 in this matter, viz., R, E. P. 
No. 485 of 1979 inO.S. No. 115 of 1975. 
On the file of the Principal Subordinate 
Judge, Salem, had observed that the respon- 
dent in R. E. P. No. 485 of 1979, viz, 
C. Munuswami cannot seek the benefit under 
either of these two enactments, and 
therefore, he has elected to claim the 
bveaeñes Only under Tamil Nadu Act XIII 
cr 1980 oy leading some evidence on this 
aspect uad as such the entire evidence avai- 
lable on record so ar as the appellant is 
concerned in this petition has to be looked 
into in that angle viz. whether C. Munu- 
swami, the respondent in R. E. P. No. 485 of 
1979 is entitled to the benefits under the pro- 
visions of Tamil Nadu Act XIII of 1980 or not. 


2, The petitioner Sri Sarada College Educa- 
tional Trust represented by its Correspondent 
Yathiswari, Sarada College had let in evidence 
through its Correspondent’s Personal Assis- 
tant, P. W. 1 B. Viswanathan, stating that 
the respondent, Munuswami, herein has 
been working as a building contractor and as 
a matter of fact he had been getting only an 
annual income of more than what is contem- 
plated as the minimum under the provisions 
of the Act XIII of 1980 and as such the respon- 
dent Munuswami is not entitled to the bene- 
fits of the provisions of the Tamil Nadu Act 
XIII of 1980. He had been vehemently cross- 
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examined on behalf of the respondent 
Munuswami. R. W. 2, Ramaswami was 
examined and as a matter of fact the respon- 
dent Munuswami himself has got into the box 
as R W.1 and stated that he is getting an 
income which is less than the limit prescribed 
under provisions of Act XIII of 1980 viz., 
below Rs. 4,800 and as such he is entitled to 
the banefits of the provisions of the enactment. 


3. ltisrelevantin this connection to note 
‘debtor’ has been defined under Act XIII of 
1980, under section3 (d) as any person 
from whom any debt is due and whose annual 
household income exceeded, Rs. 4,000. 
There is no documentary evidence at all 
adduced in this case and the entire case rests 
on oral evidence available onrecord as 
mentioned above. . 


4. Thepoint for consideration in this 
civil revision petition is by coming to the 
conculsion that the respondent Munuswami 
is mot entitled to the benefits of Tamil Nadu 
Act XIIL of 1930 whether the lower Court 
had comnitted any illegality or irregularity 
or exercised the jurisdiction which is not 
vested or exceeded its jurisdiction. 


5. When the entire case is looked from the 
above angle, itis seen that P.W. 1,B 
Viswanathan. Personal Assistant of the Cor- 
respondent of Sarada College, has deposed 
that he is the personal assistant of the 
petitioner who has filed this petition 
under Order 21, rule 11, Civil Procedure 
Code, for proclaiming and selling the 
property in question. In fact the order 
under revision has declared that tho 
petitioner College is entitled to proclaim 
and sell the property in question. The poti- 
tion under Order 21, rules 64 and 66 of the 
Civil Procedure Code, was filed by the peti- 
tioner with the allegation that the house in 
uestion exclusively belongs tothe respon- 
dent revision-petitioner herein. The decree 
amount was Rs. 13,556.56 and interest on 
Rs. 13,144.93 at 9 per cent. from 27th 
February, 1975 to 10th August, 1979 had 
worked itself out to the tame of Rs. 1,500 
totalling in all Rs. 17,056.56 and the cost was 
Rs. 1443.20. So the proceedings were 
taken by the decree-holder against the pro- 
perty of the judgment-debtor. 


6. It is specifically stated by P. W. 1 
Viswanathan personal assistant of the Corres- 
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pondent of Sarada College Educational Trust 
that the house in question has been let out to 
a tenant so far as the upstairs portion is con- 
cerned and towards rent of the said portion 
of the house belonging to the judgment- 
debtor, a sum of Rs. 150 was being received 
by the respondent per month. According to 
P.W. 1 the house is worth Rs. 30,000 to 
Rs. 40,000. Nothing material has been 
elited in. the cross-examination of P. W. 
l which will entitle the judgment-debtor 
A eae herein to uphold his con- 
tention that he is entitled to the benefits of 
the provisions of Act XLII of 1980. The self- 
interested testimony emanating from the revi- 
sion petitioner herein as R. W. 1 cannot be 
given much weight as well as the evidence of 
R. W. 2 also in that his evidence discloses 
that he is interested in R. W.1. Therefore, 
in coming to the conclusion that the revision 
petitioner is not entitled to the benefits of 
the provisions of Act XIII of 1980, this Court 
holds that the lower Court had not committed 
any etror—much less illegality or irregularity 
or error regarding jurisdiction. 


7. Itis also relevant in this connection to 
referinthis judgment with reference to the 
case law on the subject by both the learned 
counsel for the petitioner, Mr. Sundaralingam, 
and Mr. Jagadeesan, learned counsel for the 
respondent have been of a much enlightening 
bearing and it is but necessary that these 
decisions should also form part of this 
Order. Mr. Sundaralingam referred to the 
decision in Messrs. Muthukumara Pillai Son 
v. T. N. V. Nilakantha Chettiar', wherein it 
was held that the burden of proof under 
section 3 of the Tamil Nadu Agriculturists 
Relief Act is on the plaintiff that he has to 
prove that the defendents are assessed to 
income-tax and thereby deprive them of the 
benefits comtemplated under the said enact- 
ment. Mc. Sundaralingam also refers to the 
decision in Arumuga Nadar v. Kumara Pillai, 
represented by A. Rajagopal, Advocate*, for 
the proposition that so far as section 3 (2) of 
the Act IV of 1978 is concerned the aspect 
regarding the agricultural, agrarian or other- 
wise and the burden of proving the said 
aspect, is on the debtor. 


8. Onthe other hand, Mr. Jagadeesan, the 
learned counsel for the respondent refers to 





1, (1977) T. L.N. J. 404. 
2, (1981) T. L.N.J.8: (1981) 94b. W.278. 
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the aspect that section 12 dealing with burden 
of proof in the Tamil Nadu Act had been 
deleted by the provision of Act V of 1980 
which will enable us to understand that the 
burden of proof depends on each and every 
case asthe facts of legal evidence exhibit 
themselves in a proceeding. He also refers 
to the decision in Chidambara Chettiar firm 
v. State of Tamil Nadut, for the observation 
which runs as follows:— 


‘sIn conclusion Mr. Venugopal pleaded that 
some of the terms of the enactment are 
most unreasonable and ruinous of the 
entire profession of money-lending and 
pawn-broking. Our attention was drawn 
particularly to section 4 (3) which requires 
a creditor to redeem the property from the 

ossession of the transferee and produce it 
or being handed over to the debtor. After 
redemption the creditor is bound to return 
it to the debtor. He also referred to 
section 12, which provides that the burden 
of proving that the debtor is not entitled to 
the protection of the Act lies on the 
creditor. It was submitted that the burden 
of proving that a person is entitled to some 
exemption from the operation of the Act is 
on the person who pleads exemption. It is 
virtually impossible for the creditor to 
prove that the debtor does not come within 
the exemption as the facts will be within 
the knowledge of the debtor and will not 
be available to the creditor. Those two 
provisions may make the position of the 
creditor difficult and from the point of 
view of money-lenders and pawn-brokers 
unreasonable. But that would not make 
the legislation invalid. 


If the petitioners want relief from the 
harsh provisions they will have to approach 
the Legislature and not the Court. Taking 
the interest of the community as a whole, 
there can be no doubt that the impugned 
legislation is a beneficial one. 


He subm tted that in view of the above obser- 
vations by the Court the provision under 
section 12 of the Act XXXI of 1970 was 











1. (1977)2M 


: I. L. R. (1977) 1 Mad. 135: 
90 Le W.27:A. 153. 
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deleted by Tamil Nadu Act V of 1980. 
Mr. Jagadeesan also refers to the decision 
in Jagannatha Chettiar v, Padma Financial 
Corporation’, for the proposition that the 
person claiming protection under the Act 
need not prove that he is entitled to the 
benefits ot the Tamil Nadu Indebted Persons 
(Temporary Relief) Act, 1976 and that the 
burden was on the plaintiff to prove that he 
was not entitled to the protection but yet by 
referring to this decision he would be dis- 
lodged to contend that each and every case 
has to be found with proper perspective in 
relation to the burden of proof and it can- 
not be as if that the burden of proof is only 
on a particular side whether it is on the side 
of the plaintiff or the defendant or the peti- 
tioner or the respondent or the claimant or 
the objector or the person who is being 
represented by the Government or by the 
quasi-Government organisation and he would 
further submit that the entire discretion of 
shifting the evidence as to the actual apprecia- 
tion regarding the point at issue lies on the 
Court and it is the Court which has to come 
to aconclusion regarding the conferring of 
the benefits under the provisions of the 
specialenactment and especially the omission 
of section 12 in the Tamil Nadu Debt 
Relief Act, 1976 by the Tamil Nadu Act 
V of 1980 on the basis of the observations of 
the Court itself would reveal that the legal 
approach is one which has to be guided by 
the judicial discretion and not by the letter of 
the law as it is so far as the burden of proof 
is concerned. I am unable to reject the 
abovesaid contention raised on behalf of the 
respondent by Mr. Jagadeesan as wholly 
unsustainable. The observation that has 
been made with respect to the burden of 
roof is applicable to this case in which there 
is no specific provision provided in the very 
enactment itself relating to burden of proof, 
because it is only the letter and spirit. of 
the provisions of an enactment regardin 
the burden of proof that has to be given 
effect, but in the absence of the same it is 
only the discretion and of course, that discre- 
tion must be pure and simple a judicial dis- 
cretion and nothing else. On a careful consi 
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deration of the respective contentions it is 
sufficient at this stage to state that this Court 
need not interfere with the order under 
revision and as such it becomes one which is 
not subject to the revisional jurisdiction of 
this Court and as such the civil revision peti- 
tion is liable to be dismissed but under the 
circumstances there is no order as to costs, 


R. S. Revision petition dismissed. 





[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT.—S. Natarajan, S. Padmanabhan 


and S. Nainar Sundaram, JJ. 


M/s. Southern Synthetics Ltd., Madras 


... Petitioner* 
V. 


State of Tamil Nadu, rep. by its Special 

Secretary te Government, Prohibition and 

Excise Department, Madras-9 and others 
Respondents. 


Constitution of India (1950), Seventh Schedule, 
List II, Entry 8; List I, Entry 52—Methyl 
Alcohol though poisonous still consumed 
mistakenly as an intoxicant—-State Govern- 
ment has power to legislate under Entry 8 of 
List II —Licences as to inflammable things to be 
obtained under the inflammable Substances Act 
and the Petroleum Acf (both Central Acts)— 
Power of State Government to exercise control 
under the Prohibition Act not obliterated— 
Methyl Alcohol industry notified under the 
Industries (Development and Regulation) Act 
as falling under Entry 52 of List I — Does not 
deprive State of its powers under List II— 
Levy of licence fee by State Government at 
slab rates for grant of DL 2 licences held 
Jus tified—Madras Denatured Spirit, Methyl 
Alcohol and Varnish (French Polish) Rules 
(1959), rule 8, 


Held: Maybe, the use of methyl alcohol as 
an intoxicant would amount to an abuse of 
the product; but that will not detract from the 
position of its being used as an intoxicant, 
SS ET 


*W.P. No. 594 of 1976 and W.A. No. 8 of 1980" 
lith September, 1981 
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Since the policy of the Government under the 
Prohibition Act is to regulate the 
consumption of liquor in such a manner 
as will eventually fulfil the objective of 
Article 47 0f the Constitution of India 
it must be held that the State is 
entitled to exercise its powers under Entry 8 
of List II of the Seventh Schedule to the Con- 
stitution not only in respect of ethyl alco- 
hol and preparations made therefrom, but 
also in regard to methyl alcohol, as the 
latter also is sought after and consumed, 
though mistakenly as an intoxicant. 

[Para, 14.] 


Merely because methyl alcohol, on account 
ofits high inflammability also calls for regula- 
tion under the Inflammable Substances Act 
and the Petroleum Act, it cannot be contended 
that the power of the State Government under 
the Prohibition Act to exercise control over 
methyl alcohol as an intoxicant will stand 
obliterated in full manner. [Para. 15.] 


Once it is held that methyl alcohol can be 
treated as an intoxicating liquor and that the 
State is fully entitled, in exercise of its powers 
under Entry 8, List II (of the Seventh Sche- 
dule) to regulate its possession, storage, trans- 
port etc., then merely by reason of methyl 
alcohol industry being notified under the Indus- 
tries (Development and Regulation) Act, as 
falling under Entry 52, of List 1, the State will 
not stand deprived of its powers under List II. 
By exercise of its powers under the Madras 
Denatured Spirit Methyl Alcohol and Varnish 
(French Polish) Rules (1959), the right of 
anyone to manufacture methyl alcohol or to 
make use of methyl alcohol for manufactur- 
ing formaldehyde is regulated by the State. 
AIJ that the State wants to achieve by means 
of the licensing system and payment of 
licence fees and security deposit, is the 
prevention of the use of methyl alcohol as 
an intoxicant. The control envisaged is 
therefore, clearly one of a marginal or 
peripheral nature, and does not go to the 
heart of the matter. [Para 22.] 


It cannot he denied that the State has to 
maintain a separate machinery, irrespective 
of the number of applicants, for grant of 
D.L. 2 licences and for ensuring that the 
licence conditions are fully observed. It is 
equally axiomatic that the greater the 
quantity of spirit that is required by a 
licensee, the greater in the need for scruti ny 


I] M/S. SOUTHERN SYNTHBTICS LTD. V STATE (F.B.) (Natarajan, J.) 


and inspection of the licensed commodity. 
If this is borne in mind, the attack on levy of 
licence fee on the basis of slab rates cannot 
be sustained. [Para, 31.] 


Cases referred to:— 


State of Andhra Pradeshy. Formalin and 
Fine Chemicals Ltd., (1978) Tax. L. R. 1603 ; 
State of Uttar Pradesh v. Synthetics and 
Chemicals Ltd., (1980) 2 SC. C. 441 : (1980) 2 
S. C. R. 531 : (1980) Tax. L. R. 2294: A. I. R. 
1980 S. C. 614; Bombay Otil Industries (P) 
Ltd v. Excise Inspector, Excise Range, I. L. R. 
(1979) 2 Ker. 199 : 1983 Tax L. R. 2258: 
Tika Ramji v. State of Uttar Pradesh, 1956 
S.C. J. 625: 1956 S. C. R. 393:A. LR. 
1956 S. C. 676;K.D. H. P. Company vV. 
State of Kerala, (1972) K. L. T. 377:A. L R. 
1972 S. C. 2301; Ganga Sugar Corporation 
v State of Uttar Pradesh, (1980) 45 S.T. C. 
36 : (1980) 1 S. C. C. 223 : (1980) 1 S. C. R. 
769 : A. I. R. 1980 S. C. 286 : Indian Mica 
and Macanites Industries Ltd. v. State of 
Bihar, (1973) B. L J. R. 502 : (1971) (Supp.) 
S. C. R: 319: A. I. R. 1971 S Č. 1182: 
Kewal Krishna v State of Punjab, (1979) 3 
S» C, R. 1217: (1980) 1 S. C. C. 416 : A. L. R. 
1980 S. C. 1008 ; Har Shankar v. Dy. E. and 
T. Commr., (1975) 1S. C. C. 737 : (1975) 
Tax L. R. 1569: A.I. R. 1975 S.C. 1121; 
Maschemeijer Aromatics (India) Pyt. Ltd. v. 
H of Tamil Nadu, I. L. R. (1980) 2 Mad. 


Petition under Article 226 of the Con- 
stitution of India for issue of a writ of 
mandamus directing the respondents to for- 
bear from enforcing the provisions of Madras 
Denatured Spirit Methyl Alcohol and Var- 
nish French Polish Rules of 1959 in so far 
as levying and collecting licence fee and/or 
gallonage fee or otherwise requiring the peti- 
tioner to furnish security in respect of 
methonol purchased, stored’and used by the 
petitioner either from producers in the State 
or imported into the or State or from produc- 
ing outside the State etc., etc. 


V. K. Thiru venkatachari for 
T. K. Seshadri and 
Petitioners. 


T. Raghavan, 
A. K. Mylswami, for 


K. Venkataswami, Advocate-General in-charge 
and U, N. R. Rao, E. S. Govindan and Nata- 
rajan, for King and Patridge, for Respondents. 
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The Judgment of the Court was delivered by 


Natarajan, J.—The writ petition and the 
Writ appeal arising from an order passed in 
an interlocutory petition (W. M. P. No. 5832 
of 1979) in the writ petition before us, have 
been posted before a Full Bench on account 
of certain conflicting decisions on the 
question whether methyl alcohol is an intoxi- 
cating liquor coming within the scope of 
Entry 8 of List II of the Seventh Schedule to 
the Constitution of India, and whether a 
State Legislature has competence to legislate 
with reference to the possession, transport 
and storage of methyl alcohol and the issue 
of licences and imposition of licence fees. In 
the writ petition, the Constitutional validity 
of the Madras Denatured Spirit, Methyl 
Alcohol and Varnish (French Polish) Rules, 
1959 (hereinafter referred to as the Madras 
Spirit Rules) is questiomed in so far as the 
Rules provide for the levy and collection of 
licence fee and/or gallonage fee. The writ 
appeal is directed against the order of 
V. Ramaswami, J. dismissing the petition. 
W. M. P. No. 5832 of 1979 for impleading 
respondents 2 to 4as parties to the petition 
on the ground of judicial expediency. 


2. Inthe writ petition, the Union of India 
has been impleaded as the second respondent 
pursuant to an application filed by the peti- 
tioner, 


3. The petitioner company has been granted 
an industrial licence for establishing an 
industrial undertaking at Ranipet for manu- 
facture of 6000 tonnes of formaldehyde and 
other organic chemicals. Methyl alcohol or 
methanol is the main raw material required 
for the manufacture of formaldehyde. The 
petitioner's factory would require annually 
3000 metric tons equivalent to 37.50 lakhs 
liters by volume of methyl alcohol for the 
production of 6000 tonnes of formaldehyde. 
The Government of Tamil Nadu, in exercise 
of the powers conferred on it by the provi- 
sions of the Madras  Probihition Act 
(X of 1937), have framed the Madras 
Spirit Rules, 1959 and the Rules have been 
brought into force from 1st April, 1959. In 
the said Rules methyl alcohol is defined in 
rule 2 (e) as under: 


***Methyl alcohol’ means the liquid having 
the chemical formula CH,;OH. Its other 
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chemical names are methanol, carbonal 
and methyl hydrate and includes wood 
. naphtha wood spirit, wood alcohol, 
pyrogallic spirits and pyroligneous spirits.” 


Rule 6 of the said Rules prohibits the posses- 
sion, transport or storage of methyl alcohol 
except in accordance with the terms and con- 
ditions of a licence issued by the Government 
for such possession or permit for transport, 
as the case may be, rule 8 of the said Rules 
prescribes that if methyl alcohol is to be 
possessed and stored for purposes of use in 
the manufacture of specified commodities, 
a licence in the form known as D.L,. 2 
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should be obtained by the person possessing 
or storing such methyl alcoho! on payment 
of the prescribed licence fee based on the 
quantity of methyl alcohol to be stored. The 
Rules also provide for the licence being called 
upon to furnish security by way of cash 
deposit of such sum as may be prescribed by 
the Licensing Authority. Rule 10 (ix) pro- 
vides for the levy of gallonage fee at the rate 
of 25 paise per litre on methyl alcohol 
obtained by a licencee from a distillery in the 
State or from sources outside the State. The 
present scale of licence fee prescribed under 
Rule 8 (a) is set out hereunder :— 


a nn a a 


Quota of spirit per annum 


Rate of licence fee 
from 1-4-1973 


O I I a SE R E S e E 








Rs, 


Not exceeding 500 litres in case of educational institutions (schools, colleges, 


polytechnies, etc.) 


Not exceeding 500 litres in cases other than educational institutions. 


Above 500, but not exceeding 1000 litres. 
Above 1000, but not exceeding 5000 litres. 
Above 5000 but not exceeding 7500 litres. 


Above 7500 but not exceeding 10000 litres. 
Above 10000, but not exceeding 20000 litres. 
Above 20000, but not exceeding 40000 litres. 
Above 40000, but not exceeding 80000 litres. 
Above 80000, but not exceeding 10,00,000 litres. 


In excess of 1000000 litres. 





(The rate of licence fee for quantities in 
excess of one lakh litres has been wrongly 
given in the petitioner’s affidavit as Rs. 5,000 
for each slab of 1 lakh litres in excess of the 
first one lakh litres). Besides the licence fee, 
there is an obligation to pay gallonage fee at 
25 paise per litre on the annual licenced 
quota and payment of security deposit equi- 
valent to the gallonage fee. The effect of 
the combined levies, in the case of the peti- 
tioner company, it is averred, would result in 
‘payment of a sum approximately Rs. 20 
lakhs per annum. The petitioner is there- 
fore aggrieved with the Madras Spirit Rules, 
1959 and the levy of fees thereunder and has 
come forward with the writ petition for issue 
of a writ of mandamus or other appropriate 
writ or order to direct the first respondent to 
forbear from enforcing the provisions of the 





Madras Spirit Rules, 1959 in so far as they 
relate to the levy of licence fee and gallo- 
nage fee or furnishing of security deposit in 
respect of methyl alcohol purchased, stored 
and used by the petitioner, from producers 
within or outside the State of Tamil Nadu. 


4. In the affidavit filed in support of the 
writ petition, the petitioner impugns the 
validity of the Madras Spirit Rules, 1959, 
in so far as they relate to methyl alcohol, on 
the following grounds — Methyl alcohol 
does not fall either under Entry 8 or under 
Entry 51 of List II of the Seventh Schedule 
to the Constitution, because methyl alcohol 
is not alcoholic liquor as is envisaged under 
the Entries mentioned above, but is a totally 
different substance and wholly unfit for 
human consumption. It is not an intoxicat- 
ing liquor, nor a liquor fit for human con- 
sumption, but on the other hand, methy 
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alcohol is a highly poisonous liquid, having a 
high rate of toxicity and consumption of 
even a small quantity of 30 mil. will have 
fatal consequences, while consumption of 
lesser quantities will result in blindness and 
other adveise consequences. Methyl alcohol 
is not also akin to denatured spirit but on the 
other hand, it is a denaturant. Methyl 
alcohol is a highly inflammable material and 
consequently, its possession, storage, trans- 
port etc. would be governed by the provisions 
of the Inflammable Substances Act (Central 
Act XX of 1952) as well as the Petroleum 
Act (Central Act XXX of 1934) and the 
Rules and Notifications issued thereunder. 
As a consequence thereof, the petitioner has 
obtained licences from the Chief Controller 
of explosives for transporting, storing and 
utilising methyl alcohol. In such circums- 
tances, the State Legislature has no right to 
pass an Act and the State Government has 
no right to frame rules, treating methyl 
alcohol as an intoxicating liquor or as one 
fit for human consumption and impose 
restrictions or issue licences on payment of 
fees regarding possession transport, storage 
etc., of methyl alcohol. Even assuming that 
for some reason or other the State Govern- 
ment is entitled to issue licences for regulat- 
ing the possession, storage etc., of methyl 
alcohol and to impose licence fee, such 
fee should be related to the cost of the 
service rendered by the State Government. 
The prescription of fees at slab rates and the 
fixation ofa fee of Rs. 4,000 for quantities 
of 80,000 litres, but not exceeding 1,00,000 
litres and at the rate of Rs. 5,000 for quanti- 
ties, exceeding 1,00,000 litres, is unwarranted 
and unconscionable. Similarly, the levy of 
gallonage fee on the annual licensed quota 
and the requirement of security deposit are 
also illegal. The effect of the combined levy 
of the various fees will result in the peti- 
tioner being obliged to pay a sum of nearly 
Rupees twenty lakhs per annum and this 
would adversely affect the petitioner’s busi- 
ness and make its products virtually unsale- 
able since there is no sach levy in the other 
States in India like Maharashtra, Gujarat, 
West Bengal and Haryana where also, formal- 
oe manufacturing units are establi- 
shed. 


5. The contentions of the petitioner have 
been refuted by the first respondent in a 
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detailed counter-affidavit filed by it. The 
first respondent has referred to the various 
provisions of the Prohibition Act which 
confer power upon the Government to prohi- 
bit the manufacture, traffic and consumption 
of liquor etc. except in accordance with the 
provisions of the Act, Rules and notifications 
and the power of the Government to issue 
licences and permits on payment of fees for 
import, transport manufacture and use of 
liquor, alcohol etc. Section 54 of the Prohi- 
bition Act has been specifically mentioned 
for asserting the powers of the Government 
to issue licences, permits, etc., and for 
framing rules for levy and collection of 
duties on all kinds of liquor, intoxicating 
drugs etc. It is then stated that methyl 
alcohol will also constitute liquor for the 
ea ae of the Act, since section 3 (9) of the 
Prohibition Act is comprehensive in nature 
and includes not only spirits and denatured 


spirits, but also all liquors consisting 
of or containing alcohol. Reference 
is made to rule 2 (1) (e) of the 


impugned rules,as it comprehends methyl 
alcohol also and brings it within the scope of 
the Madras Spirit Rules. As methyl alcohol 
is also an intoxicant. the State Government, 
it 18 said, is entitled to regulate the purchase, 
transport and storage of methyl alcohol in 
exercise of its powers under Entry 8 of List II 
of the Seventh Schedule to the Constitution. 
The Rules in question are said to be a 
continuation of the old Rules, viz., the 
Madras Denatured Spirit Rules, 1939. As 
the Rule is a pre-Constitutional law, it is 
saved under Article 372 of the Constitution. 
Methyl alcohol resembles ethyl alcohol very 
closely in oppen aan and is used for different 
purposes and when mixed with ethyl alcohol, 
as in the case of industrial spirit and methy- 
lated spirit, it is difficult to separate the two. 
Moreover, methyl alcohol is also used as an 
intoxicating beverage. Having regard to all 
these factors, the State Government is said to 
be entitled to exercise its powers under Entry 
8 and Entry 51 of List II of the Seventh 
Schedule to the Constitution and regulate the 
use and possession of methyl alcohol by 
means of an appropriate licensing system and 
levy excise duty or countervailing duty. The 
licensing policy, it is claimed, is not peculiar 
to Tamil Nadu, but is a feature common in 
other States as well The counter-affidavit 
then deals with the other grievance of the 
petitioner, viz., about the licence fee being 
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excessive and unrelated to the nature of the 
services rendered by the State Government. 
Thestand ofthe first respondentis that the fee 
is a charge not only for the special services 
but also for the general services rendered by 
the different Governmental agencies. It is 
pointed out that a distinct set-up of depart- 
mental officers and agencies has to be main- 
tained irrespective of the number of appli- 
cants coming forward for grant of licences 
DL 2 form. The imposition of licence fee 
on slab ratesis justified on the ground that 
the greater the quantity of spirit required, 
the greater is the need for scrutiny and 
inspection and consultation with other depart- 
ments. Itisthen said that without proper 
check and scrutiny, the spirits and 
liquors mentioned in the Rules are liable to 
be misused by a large number of persons, as 
proved by experience, and it is only on 
account of compulsive factors, the Govern- 
ment have chosen to enforce the Rules 
regarding a security deposit from Ist May, 
1975. Inthe absencs of a security deposit, 
it is averred, every cise of contravention will 
have to be dealt, with only by cancellation 
of licence or filing of criminal prosecution. 
The impugned Rules are applied to about 
1400 licensees in the State. Taking into con- 
sideration the prohibition policy of the 
Government and the welfare of the public, 
all kinds of alcohol and spirit including 
methyl alcohol and varnish, have been 
covered by the Rules in question. As 
regards the levy of gallonage fee, there is a 
specific provision for it in rule 10 (x) and 
such a levy has been in vogue for a conside- 
rably long time. List II of the Seventh 
Schedule to the Constitution provides for the 
levy of fees in respect of any of the matters 
in the List and a similar provision is also 
made under Entry 96 of List I and Entry 47 
of List III. Fees are thus leviable in the 
course of levy or collection of taxes apart 
from fees for licences. Fees, it has now 
become settled, is not a voluntary payment 
and hence there can be an element of com- 
pulsion in all cases while conferring a special 
benefit on an individual. Gallonage fee is a 
regulatory levy and has to be made in the 
interests of the administration and enforce- 
ment of the Prohibition Act. On the foot 
of such contentions, the first respondent 
would say that the petitioner is not entitled 
to the issue of any writ or order. 
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6. Inaddition to the counter affidavit, the 
first respondent has also furnished answers to 
the specific questions raised by the petitioner 
by means of an interrogatory. In the answers 
to the interrogatories, it is stated as follows— 


l. D. L. 2 licence for possession of methyl 
alcohol under the Madras Spirits Rules, 1959, 
as originally enacted could be obtained free 
of licence fee. 


2. Rule 8 was subsequently amended on 23rd 
January, 1964 and a licence fee of Rs, 15 was 
fixed for D. L. 2 licence. 


3. The licence fee was subsequently raised 
to Rs. 20 and then to Rs. 100. 


4. Undera later G. O. dated 29th Novem 
ber, 1973, the Government has fixed the 
licence fee for D. L. series licences having 
annual quota of 1,00,000 litres and above at 
Rs. 5,000. 


5. The licence fee payable by the petitioner 
on the annual quota of 40,00,000 litres will 
not amount to Rs. 2 lakhs but only Rs. 5,000. 


6. Onthe annual quota of 40,00,000 litres 
for the petitioner, the security deposit will 
amount to Rs. 10 lakhs. However, instead 
of depositing cash, Bank guarantee would be 
accepted by Government. 


7. Tho petitioner need not execute an agree- 
ment agreeing thereunder to the Government 
being entitled to forfeit the security deposit 
in case of non-observance by the petitioner 
of the terms and conditions of the licence. 


8. However, the security deposit is liable to 
forfeiture by Government for non-observance 
of the terms and conditions of the licence 
issued under rule 9 (vii) (a) of the Madras 
Spirit Rules, 1959. 


9. Gallonage fee in respect of methanol will 
be 50 paise per bulk litre if imported and 25 
paise if purchased within the State. 


7, Mr. V. K. Thiruvenkatachari learned 
counsel for the petitioner contended that 
methyl alcohol or methanol is not an 
intoxicating liquor or liquor fit for human 
consumption and hence the State Legislature 
has no power to enact laws for regulating the 
manufacture, possession, transport, purchase 


- 
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and sale of methyl alcohol or impose excise 
duty or countervailing duty upon the 
commodity. The learned counsel stated that 
in the Government of India Act, 1935, all 
aspects of intoxicating liquors viz., industry, 
trade, production and distribution were taken 
out of Entries 24, 26 and 27 of List II and 
concentrated in one Entry viz, Entry 8. The 
term ‘alcohol’ comprehends many items such 
as, industrial alcohol, like denatured spirit, 
organic chemicals like methyl alcohol 
formaldehyde, acetic acid etc besides potable 
liquor. However, only other varieties of 
alcohol fall under Entries 24, 26 and 27. Con- 
sequently, there is a difference in the ambit 
and scope of legislation as regards potable 
liquor on the one hand and the other varieties 
of liquor on the other. The absolute right 
of the State legislature in matters relating to 
portable liquor, extending evento imposing 
total prohibition upon the trade, production 
and distribution of potable liquor was recog- 
nised, in Bolo Prasad’s case (sic). After the 
Constitution the powers of the State Legisla- 
ture to enact laws in respect of alcohol other 
than intoxicating liquor fall under Entries 24, 
26 and 27 of List II of the 7th Schedule and 
Since the freedom of trade guaranteed under 
Article 19 (1) ‘g) of the Constitution will 
cover these Entries also, the State Legislature 
has to make laws in such a manner that they 
will not conflict with Article 19 (1) (g). How- 
ever, in respect of intoxicating liquor or 
potable liquor. Article 19 has to application 
and hence the State can claim monopoly 
rights by legislation, as has been done in the 
Tamil Nadu Excise Act. On account of 
these features, the categorisation of various 
kinds of alcohol in the appropriate Entries, 
is an inevitable concomitant. Inthe same 
manner in the matter of levy of excise also, a 
difference has to be maintained in the powers 
of the State between potable liquor falling 
under Entries 8 and 51 and other kinds of 
alcohol falling under Entries 24, 26 and 27. 
Since methyl alcohol is totally unfit for 
human consumption and is in fact a highly 
poisonous and inflammable commodity it 
cannot by any stretch of imagination be con- 
sidered as potable liquor and subjected to 
licence fee and excise by the State Govern- 
ment. It was further urged that while section 
3 (9) of the Prohibition Act referred only to 
denatured spirit and methyl alcohol or methy- 
lated spirit, the Madras Spirit Rules, 1959 
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purported to deal with methyl alcohol, methy- 
lated spirit and varnish also and the inclu- 
sion of those products was beyond the com- 
petence of the State. 


8. It was then urged that the matter can be 
viewed from another angle also. Methyl 
alcohol on account of its beinga highly 
inflammable material, is governed by the 
provisions of the Inflammable Substances 
Act (Central Act XX of 1952) and the Petro- 
leum Act (Central Act XXX of 1934) and the 
Rules and Notifications issued thereunder. 
The petitioner has obtained licences under 
the abovesaid Acts and is therefore entitled 
to purchase, transport and utilise methyl 
alcohol for manufacturing formaldehyde in 
accordance with the terms and conditions of 
these licences. Hence the petitioner 
cannot be compelled by the State Govern- 
ment to obtain further licences under the 
impugned Rules._ 


9. Another contention put forward was that 
with effect from 8th May, 1952, organic heavy 
chemicals and industrial alcohol were 
included in the Schedule to the Industries 
(Development and Regulation) Act, (LXV 
of 1951). The effect of this will be that these 
items also will stand inserted in List 1, 
under Entry 52. As a result thereof, 
methyl alcohol industry, formaldehyde 
industry alcohol industry etc, would be 
covered by the declaration made by the 
Government with effect from Ist March, 1957. 
The resultant position would be that what- 
ever articles are included by the Government 
of India under the Industries (Development 
and Regulation) Act, 1951, have to be taken 
as falling under Entry 52 as of List I and not 
comprised in Entry | of List II. The learned 
counsel urged that once a notification was 
made under the Industries (Development and 
Regulation) Act, so as to include methyl 
alcohol industry also as one of the controlled 
industries, then Articles 73 and 162 would be 
attracted and the executive power of the 
State will be subject to and limited by the 
executive power of the Central Government 
and, in addition, the State Executive will have 
no power under Article 298 (b) of the Con- 
stitution to exercise control over methyl 
alcohol industry. 


10. Lastly, Mr. Thiruvenkatachari advanced 
arguments regarding the excessive and 
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unrealistic nature of the licence fee and 
gallonage fee. It was urged that the slab 
system of levy, if at all it can be justified, 
can be done only in the matter of taxation 
and not in the imposition ofa licence fee 
which should always have a proper correla- 
tion to the services rendered. It was further 
stated that even if the slab system is held 
applicable to the imposition of licence fee 
the fee imposed should have nexus to the 
services rendered. 


Il, On the contentions put forth by 
Mr. Thiruvenkatachari three questions fall 
for our consideration viz ' 


I. Whether the State Legislature, acting 
under Entry 8 of List II of the Seventh 
Schedule to the Constitution, has no legisla- 
tive competence to demand a licence fee and 
levy gallonage fee in respect of methyl alcohol 
as itis not fit for human consumption? 


2. Whether, by reason of the Notiflcation 
issued under in Industries (Development and 
Regulation) Act, 1951, methyl alcohol will 
stand taken out of Entry 8 of List II? and 


3. Whetber the levy of licence fee at slab 
rates is wholly unrelated to the services 
rendered by Government and is harsh and 
oppressive? 


12. The questions posed for consideration 
are not strictly res integra because they have 
already been considered by three High Courts 
and also by the Supreme Court, though all 
those cases but two did not relate to methyl 
alcohol Even so, we will examine the con- 
tentions of the petitioner’s counsel in some 
detail. The Tamil Nadu Prohibition Act was 
introduced in 1937 for the purpose of bringing 
about prohibition, except for medicinal, 
scientific, industrial or such like purposes, 
of the production, manufacture, possession, 
export, import, transport, purchase, sale and 
consumption of intoxicating liquors and 
drugs in the province of Madras. The word 
‘liquor’ has been defined in section 3 (9) of 
the Prohibition Act as follows— 


“ ‘Liquor’ includes toddy, arrack, spirits of 
wine, denatured spirits, wines, beer and all 
liquid consisting of or containing alcohol.” 
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Under section 4 of the Act, it is laid down 
that the import, export, transport or posses- 
sion of liquor or any intoxicating drug or the 
manufacture of liquor or any intoxicating 
drug should be done only in accordance with 
the Rules made by the State Government in 
that behalf. Section 5 provides— 


“Whoever rendered or attempted to render 
fit for human consumption any spirit which 
has been denatured or any preparation con- 
taining such spirit shall be punished in the 
manner provided in the Act”. 


Under section 54, the State Government is 
empowered to make rules for the purpose of 
carrying into effect the provisions of the Act. 
In particular, the power to make rules is con- 
ferred in respect of matters relating to (i) 
issue of licences and permits and the enforce- 
ment of the conditions thereof and (ii) pres- 
cribing the ways in which the duty under 
section 18-A may be levied and collected on 
all kinds of liquors and drugs. In the year 
1971, the Prohibition Act of 1937 was suspen- 
ded by the State Legislature, but on the same 
date, the Tamil Nadu Excise Act, 1971 was 
enacted, section 83 of the said Act introduced 
a fiction and declared that all rules and 
notifications issued under the Prohibition 
Act of 1937 should be deemed to have been 
issued under the corresponding provisions of 
the Excise Act of 1971 and continue to have 
force. In the Excise Act of 1971, the word 
‘liquor’ has been defined as follows—. 


“Section 2 (16).—‘Liquor’ includes arrack, 
spirits of wine, methylated spirits, spirits, 
wine, toddy, beer and all liquid consisting 
of or containing alcohol.” 


Subsequently, the suspension of the Prohibi- 
tion Act was revoked in 1974, and the Act 
has come to be in force as before. [t is in 
exercise of the powers under the Prohibition 
Act, 1937, and the rules framed thereunder, 
methyl alcohol is also subjected to control 
by means of appropriate licences issued by 
the Government on payment of licence 
fee. 


13. Turning now, to the literature of methyl 
alcohol, we find that its chemical composi- 
tion is CH, OH and it is a highly poisonous 
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liquid. It was originally obtained by destruc- 
tive distillation of wood, but on account of 
scientific advancement it is now produced by 
synthetic process. Methyl alcohol is now in- 
creasingly required for industrial use in chemi- 
cal industries. Ithasa high rate of toxicity 
and it is said that a dose of 250 ml. can cause 
death while intake of lesser quantities can 
lead to total blindness, convulsion, perspira- 
tory collapse, respiratory failure, etc. It may 
have an alcoholic smell, but it is different 
from alcohol and isan organic liquid. On 
account of its highly inflammable nature, the 
storage, transport and use of methyl alcohol 
is governed by the provisions of the Inflam- 
mable Substances Act and the Petroleum Act 
and the Rules and Notifications issued there- 
under. Onthe other hand, ethyl alcohol or 
ethanol, which is commonly referred to as 
alcohol, is an intoxicant and its chemical 
formula is CHCH, (CsH;O0H-—Ed.). 
Ethyl alcohol is used as an alcoholic bever- 
age in suitable solutions. It is also used as 
a solvent in laboratory and industrial manu- 
facture of denatured alcohol, pharmaceuti- 
cals and perfumeries. If ethyl alcohol isto 
be rendered unfit for human consumption or, 
in other words, ifitis to be denatured, 
methanol is often used. Methanol is there- 
forc a denaturant and not denatured spirit. 


14. Having noticed the differences between 
methyl alcohol on the one hand and ethyl 
alcohol on the other, we will now consider 
whether the State Government is entitled to 
treat methyl alcohol also as potable liquor or 
intoxicating liquor. There is no denying the 
fact that in spite of methyl alcohol being 
dangerous and highly poisonous, it is not 
infrequently used as an intoxicant by igno- 
rant or misinformed persons and, sometimes, 
knowingly too, by degenerate alcoholics. It 
is also common knowledge that unscrupulous 
adulterators mix methyl alcohol with potable 
liquor and pass on the preparations asa 
highly potent intoxicant to satisfy avid hard- 
core drinkers and the consumption of such 
liquor often leads to tragic consequences, 
It cannot, therefore, be said that methyl 
alcohol is either incapable of or is not being 
used as an intoxicant. May be, the use of 
methyl alcohol as an intoxicant would 
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amount to an abuse of the product; but that 
will not detract from the position of its 
being used as an intoxicant. Since the policy 
of the Government under the Prohibition Act 
is to regulate the consumption of liquor in 
such a manner as will eventually fulfil the 
objective of Article 47 of the Constitution of 
India, it must be held that the State is enti- 
tled to exercise its powers under Entry 8 of 
List II, not only in respect of ethyl alcohol 
and preparations made therefrom, butxalso 
methyl alcohol, as the latter also is sought 
afterand consumed, though mistakenly, as 
an intoxicant. We may appositely extract 
the view expressed by the Division Bench 
of the Andhra Pradesh High Court in State 
of Andhra Pradesh v. Formalin and fine 

hemicals Ltd. on this aspect of the matter : 


“Sri Ramachandra Rao for the petitioner 
went to the extent of arguing that methyl 
alcohol does not come under clause (b) of 
S. 2 (21) of the Andhra Pradesh Excise Act, 
1968, either. The basis of this contention 
is that methyl alcohol is not an intoxicat- 
ing substance and unless it is an intoxicat- 
ing substance, it cannot be declared to be 
liquor for the purpose of the Act under 
clause (b). Learned counsel’s contention 
is that methyl alcohol is a highly dange- 
rous substance and it is undrinkable, since 
it kills persons whenit is drunk. We are 
not persuaded to accede to this submission. 
May be, itis ethyl alcohol that goes into 
the composition of ordinary alcoholic 
drinks. At the same time, it shail not 
be overlooked that dangerous and 
deadly substances also are used in 
some unauthorised and adulterated 
drinks. Taylor in the 12th edition of his 
book ‘Principles and Practice of Medical 
Jurisprudence’, says at page 381 of the 
volume— 


‘Of the various alcohols in common use in 
every day life, only ethyl and methyl alco- 
hols are found in drinks, the latter only in 
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1. W.A Nos. 868 of 1975 and 256 of 1976 of 
A. P. High Court judgment, dated 13th November, 
1976, since reported in (1978) Tax. L.R. 1603. 
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cheap adulterated spirits’. About methyl 
alcohol the same learned author says— 


‘In many parts of the country methylated 
spirit is used for drinking purposes in spite 
of addition of the dye and poisonous sub- 
stances prescribed by the regulations’. 


Glaster expressed similar opinion in his 
Medical Jurisprudence. Weiston and Gis- 
vold in their Text Book of Organic Medical 
Pharmaceutical Chemistry, state— 


‘Ingestion of even small quantities of 
methanol produces a drunkenness similar to 
that of ethanol....... i 


Keith Simpson in his ‘Forensic Medicine’ 
stated about methyl alcohol that it is an 
intoxicating spirit. Coming to Indian 
authors, Modi in his Medical Jurisprudence 
and Toxicology, expresses the following 
view at page 658 of the 19th edition— 


‘Methyl alcohol produces drunkenness less 
readily than ethyl alcohol, but its poisonous 
effect lasts longer as it is metabolished 
much more slowly andremains in the 
body for several days”. 


cone .From the above opinion, it becomes 
elear that methyl alcohol, while being dange- 
rous and often deadly in its effects causing 
blindness and death, is certainly capable of 
being used as an intoxicant and is, there- 
fore, an intoxicating substance...... ..” 


It may thus be seen that the Division Bench 
of the Andhra Pradesh High Court has also 
taken the same view, as we have taken, viz., 
that methyl alcohol, despite its toxic effects, 
is capable of being used as an intoxicant and 
can therefore be subjected to control by the 
State Government. 


15. The subsidiary contention onthe basis 
of the licences obtained under the Inflam- 
mable Substances Act (Central Act XX of 
1952) and the Petroleum Act (Central 
Act XXX of 1934) and the Rules and 
Notifications issued thereunder, is also, 
in our opinion, without any force. 
Merely because methyl alcohol, on 
account of its high inflammability also 
lis for regulation under the Inflammable 
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Substances Act and the Petroleum Act, the 
petitioner cannot contend that the power of 
the State Government under the Prohibition 
Act to exercise control over methyl alcohol 
as an intoxicant will stand obliterated in full 
manner. Having reached such a conclusion, 
we will now examine the case law on the 
subject. 


16. In Messrs Formalin and Fine Chemicals 
Ltd. v. State of Andhra Pradesh‘, Chinnappa 
Reddy, J. (as he then was), had to consider 
whether methyl alcohol can be termed as 
liquor and whether the Andhra Pradesh 
Government could levy licence fee called 
‘import pass fee’ on methyl alcohol in exercise 
of its powers under the Andhra Pradesh 
Excise Act, 1968, and the Andhra Pradesh 
Denatured Spirits and Denatured Spirituous 
Preparations Rules, 1971. The learned Judge 
held that though methyl alcohol is dangerous 
and often highly poisonous, causing blindness 
and death, itis occasionally used as an in- 
toxicant by the ignorant and uninformed and 
perhaps by the degenerate an adulterator 
and the fact that itis capable of being used 
as an intoxicant is quite sufficient to make it 
an intoxicating substance which could be 
declared to be a liquor under section 2 (21) 
(b) of the Andhra Pradesh Excise Act and 
therefore, the relevant notification declaring 
methyl alcohol to be a liquor for the purpose 
of the said Act would be valid. On the 
further question as to whether the State 
Legislature had competence to legislate in 
regard to methyl alcohol, the learned Judge 
held that while Parliament is competent to 
legislate in regard to methyl alcohol as an 
inflammable substance, the State Legislature 
is equally competent to legislate in regard to 
methyl alcohol as an intoxicating liquor and 
as a poison. The order of Chinnappa 
Reddy, J., was affirmed by a Division Bench 
of the Andhra Pradesh High Court in State 
of Andhra Pradesh v. Formalin and Fine 
Chemicals Ltd.* 


17. A Division Bench of this Court consist- 
10g of Ramaprasada Rao, C. J. and Rama- 





———— 


1. W. P. No. 3159 of 1973 of the A, P. High 
Court order, dated 1ith July, 1975. 
2. W.P. Nos. 868 of 1975 and 256 of 1976 of 


te we High Court, since reported in (1978) Tax L. R. 
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nujam, J., had to consider in Maschemetjer 
Aromatics (India) P. Ltd v. State of Tamil 
Nadat, waether the State Legislature acting 
either under Entry 8 or under Entry 51 of 
List H of the Seventh Schedule to the Con- 
stitution had power to control industrial 
alcohol and whether it had competence to 
demand licence fee in respect of industrial 
alcohol. The Bench held as follows — 


“We are of the view that even if industrial 
alochol is not fit for human consumption 
and as such, is notan excisable article under 
section 2 (6) of the Act (Tamil Nadu Excise 
Act) it can be brought under control or 
regulation under the provisions of the Act 
in view of the wide definition of liquor even 
in section 2 (16) as including arrack, spirits 
of wine, Inmethylated spirits, spirits, wine, 
beer and all liquor consisting of or con- 
taining alcohol.........We have therefore to 
reject the petitioner's contention that 
industrial alchol, being unfit for human 
consumption, cannot be dealt with under 
the Tamil Nadi Excise Act.” 
18. As against the view taken in the above- 
said two cases, a Division Bench of the 
Kerala High Court has taken a different view 
in Bombay Oil Industries, P. Ltd , Angamally 
v. Excise Inspector Excise Range, Angamally?. 
It was held by the Division Bench that the mere 
fact that methanol is sometimes recklessly used 
by illiterate or uneducated persons could not 
afford sufficient reason for holding that 
methyl alcohol is a beverage or an intoxicat- 
ing liquor. On such a finding, it was held 
that the definition of liquor in the Kerala 
Abkari Act will not take in methyl alcohol 


or methanol. 


19. After these judgments were rendered, 
the Supreme Court has also rendered judg- 
ment in one case which will have very great 
relevance to the debate before us. Ia State 
af Uttar Pradesh v. Synthetics and Chemicals 
Ltd.8, the imposition of vend fee under the 
Se a 

l. W.P. Nos, 2871 and 2872 of 1973 of this 
Court order dated 16th April, 1979 reported in [.L.R, 


(1980) 2 Mad. 113. 
2. O.P. Nos. 141 and 208 of 1975 of Kerala High 


Court order, dated 5th April, 1979 (I. L. R.(1979) 2 


Ker, 199: (1980) Tax. L. R. 2258). 
3. (1980) Tax. L. R. 2294 : (1980) 2S. C. C. 441: 


(1980) 2 §.C.R.531:A, I. R, 1980 5. C. 614. 
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Uttar Pradesh Excise (Amendment) Act 
XIII of 1972 on denatured spirit for grant of 
licence for wholesale vend of denatured spirit 
was challenged as being beyond the compe- 
tence of the State Government. Therein 
also, the argument (sic) and hence the 
imposition of vend fee was beyond the 
competence of the State Legislature under 
Entries 8 and 51 of List II of the 7th Schedule 
to the Constitution. The Supreme Court’s 
decision on the matter is in the following 


terms— 


“We are unable to accept this contention, 
for in Balsara’s case, after explicitly 
approving of the definition of the word 
‘liquor’ in various Abkari Acts in the pro- 
vinces of India, the Court held that liquor 
would not only cover alcoholic liquor 


which is generally used for beverage 
purposes and produced intoxication, but 
would also include liquids containing 
alcohol”. 


20. Inanother portion of the judgment, after 
referring to the earlier decisions of the 
Supreme Court, on the same subject, their 
Lordships have held as follows, at page 620— 


«The decisions referred to above make 
it clear that the power to legislate under 
List II, Eutry 8, relating to intoxicating 
liquor comprises of liquor which contains 
alcohol, whether it is potable or not”. 


(emphasis supplied)* 


From the decisions referred to above, it may 
be seen that the more acceptable view to 
Courts including the Supreme Gourt is that 
whatever be the nature of the liquor, l. e., 
whether it is potable or not, the State 
Government will be well within its power to 
legislate under List II, Entry 8, relating to 
intoxicating liquor. The decision in 
Maschemeijer Aromatics (India) Pvt. Ltd. 
V. State of Tamil Nadu', was 
criticised on the ground that the Bench 
had failed to notice that with effect 
from 28th August, 1974 the Prohibition Act 
had been revived and hence the power of-the 
SS SS 

1; W. P. Nos. 2871 and 2872 of 1973 of this 
Court order, dated 16th April, 1973 reported in 
I. L. R. (1980) 2 Mad. 113. 


*Emphasis not given in copy—Ed. 
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State Government to issue licence for 
purchase and use of industrial alcohol ought 
to have been considered with reference to the 
terms of the Prohibition Act and not the 
Tamil Nadu Excise Act. We are not per- 
suaded by this contention, because the writ 
petitions were of the year 1973 and conse- 
quently, the Division Bench was called upon 
to decide the validity of the impugned Act as 
on the date of its issue 7 e., when the Prohibi- 
tion Act was suspended and the Tamil Nadu 
Excise Act was in force. Moreover, the 
finding of the Bench which is relevant for 
consideration in this case, is on the question 
whether industrial alcohol is intoxicating or 
potable liquor or not. The relevant portion 
in the order is in the following terms— 


‘In this view, the patitioner’s contention that 
industrial alcohol, which is not fit for human 
consumption and therefore not excisable 
cannot be the subject-matter of control or 
regulation under the provisions of the Act 
loses all significance. We are of the view 
that even if industrial alcohol is not fit for 
human consumption and as such, is not an 
excisable article under section 2 (6) of the 
Act (Tamil Nadu Excise Act), it can be 
brought under control or regulation under 
the provisions of the Act in view of the wide 
definition of ‘liquor’ given in section 2 (16) as 
including attrack, spirits of wine, methy- 
lated spirits, spirits, wine, beer, and all liquor 
consisting of or containing alcohol. As per 
the scheme of the Act, ‘liquor’ as defined in 
section 2(16) which includes within it alcohol 
which is fiitfor human consumption can be 
controlled and regulated under the Act 
though for the. purpose of levy of excise and 
countervailing duty, it is only alcoholic 
liquid fit for human consumption .which is 
brought under the definition of ‘excisable 
article’ under section 2 (6). We have, there- 
fore, to reject the petitioner’s contention 
that the industrial alcohol, being unfit for 
human consumptjon, cannot be dealt with 
under the Tamil Nadu Excise Act.” 


We are in deferential agreement with the 
ratio contained in Sfate of Andhra Pradesh v. 
Formalin and Fine Chemicals Limited, and 





1, W.A. Nos. 868 of 1975 and 256 of 1975 of 
Andhra Pradesh High Court judgment, dated 13th 
pA ea ae 1976, since reported in (1978) Tax. L.R, 
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Maschemeijer Aromatics (India) Private 
Limited v. State of Tamil Nadu, and, of 
course, we are bound by the ratio in 
State of Uttar Pradesh v. Synthetics 
and Chemicals Limited?. It is needless 
to say that we do not agree with the view 
taken by the Kerala High Courtin Bombay 
Oil Industries Private, Limited Angamally v. 
Excise Inspector, Excise Range, Angamally', 
Mr. Thiruvenkatachari argued that State of 
Uttar Pradesh v. Synthetics and Chemicals 
Limited*, was concerned with denatured 
spirit which will fall within the category of 
alcohol and hence the decision can be distin- 
guished. He further contended that in the 
Supreme Court case, it had not been 
contended than the State did not have compe- 
tence to passa law to monopolise for itself 
the trade and industry of denatured spirit and 
in such a situation, it was not open to the 
State to levy licence fee. We are not 
persuaded by this argument because. the 
debate is not whether methyl alcohol will 
amount to alcohol or not or whether the 
State must necessarily have monopolistic 
rights before levying licence fee, but it is 
whether methyl alcohol is consumed as an 
intoxicant or not, and if itisso consumed, 
whether, for the purposes of the Prohibition 
Act, the State can issue licence and levy a 
fee therefor. In that view of the matter, we 
think that the decision of the Supreme Court, 
though it related to denatured spirit, will be 
fully applicable to the facts of this case also. 
Mr. Thiruvenkatachari stated that a review 
petition has been filed against the decision of 
the Supreme Court in Uftar Pradesh v. Syn- 
thetics and Chemicals Limited®, and the matter 
is pending consideration by the Supreme 
Court. Till now it has not been brought to 
our notice that the judgment has been 
reviewed by the Supreme Court and a diffe- 
rent view has been taken in the matter. 
Hence we are bound by the ratio contained 
in the above said decision. The further con- 
tention that because of the petitioner having 
taken licences under the Inflammable Sub- 





1. W. P. Nos. 2871 and 2872 of 1973 of this 
Court order, dated 16th April, 1973. 

2. (1980) Tax. L.R, 2294:A.1 R.1980S.C. 614. 

3. O.P, Nos. £41 and 208 of 1975 of Kerala High 
Court, order, dated 5th April, 1979 since reported in 
T. L. R. (1979) 2 Kor. 199 :(1980) Tax, L. R, 2258, 
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stances Act, and the Petroleum Act, the State 
Government has no power to regulate the 
petitioner’s use of methyl alcohol, by means 
of licence, has already been considered by us. 
We may only point out thatin State of 
Andhra Pradesh v. Formalin and Fine 
Chemicals Limitedi\, the same view 
was taken and it was held that the regula- 
tion of methyl alcohol as an inflammable 
substance will not take within it the 
regulation of methyl alcohol either as an 
intoxicating liquor or as a poison, and „hence 
there is no hypothesis for the contention that 
the legislations by the Parliament and the 
State Legislature are in respect of the same 
matter. Hence the petitioner has to fail on 
the first question enunciated. 


21. As regards the second poser, based on 
the notification of methyl alcohol industry, 
under the Industries (Development and 
Regulation) Act, 1951. the argument 
was that, by reason of the _ notification, 
methyl alcohol industry stood included 
under Entry 52 of List I and consequently. 
the State’s power to legislate on methyl alco-. 
hol was taken away and only the Centre had 
power to govern the purchase, storage, trans- 
portetc. of methyl alcohol. Reliance was 
placed in this behalf on Articles 73 and 162 
as well as Article 298 (6) of the Constitution, 
The argument of Mr. Thiruvenkatachari was 
that the notification made by the Central 
Government excludes the power of the 
State Government, to levy licence fee, etc. on 
methyl alcohol as it has been placed beyond 
the powers of the State to regulate the distribu- 
tion of licences, permits etc., regarding 
methyl alcohol. The counsel further sub- 
mitted that even if it could be taken that the 
State had originally power under Entry 8, 
List II, to issue licences etc. in respect of 
methyl alcohol, and impose licence fee on 
the footing that it is an intoxicating liquor, 
the power stood taken away from the State 
as soon as the notification was made under 
the Industries (Development and Regulation) 
Act, 1951, declaring methyl alcohol industry 
as one of the Industries falling under Entry 
52 of List I. 


22. "We are not persuaded by this argument 


and, infact, we can make short shrift sof 
an e, 


1. W.A. Nos. 868 of 1975 and 256.0f 1976, dated 
13th November, 1976 ( (1978) Tax. L. R. 1603). 
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itin view of the pronouncement of the 
Supreme Court in several cases on the identi- 
cal question. Even so, we would like to 
observe that once itis held that methyl 
alcohol can be treated as an intoxicating 
liquor and that the State is fully entitled, in 
exercise of iss powers under Entry 8, List II, 
to regulate its possession, storage, transport, 
etc., then merely by reason of methyl alcohol 
industry being notified under the Industries 
(Development and Regulation) Act, as falling 
under Entry 52 of List I, the State will not 
stand deprived of its powers under List H. 
By exercise of its powers under the 
Madras Spirits Rules, the right of anyone 
to manufacture methyl alcohol or to make 
use of methyl alcohol for manufacturing 
formaldehyde is regulated by the State. All 
that the State wants to achieve by meanso 
the licensing system and payment of licence 
fees and security deposit, is the prevention o 
the use of methyl alcohol as an intoxicant. 
The control envisaged is, therefore, clearly 
one of a marginal or peripheral nature, and 
does not go to the heart of the matter. We 
will now refer to the decisions of the Supreme 
Court on this aspect of the matter, 


23. In Tika Ramji v. State of Uttar Pra- 
desh+, the Uttar Pradesh Sugarcane (Regula- 
tion of Supply and Purchase) Act (XXV of 
1953) whereunder specified cane purchasing 
centres were reserved or assigned to sugar 
factories, was assailed as unconstitutional on 
the ground that it trenched upon the exclusive 
powers of Parliament on a controlled indus- 
try falling under Entry 52, List I. The con- 
tention was not accepted and it was held as 
follows: 


‘‘This comparison goes to show that the 
impugned Act merely confined itself to the 
regulation of the supply and purchase of 
sugarcane required for use in sugar facto- 
ries and did not concern itself atall with 
the controlling of licensing of sugar facto- 
ries, with the production or manufacture 
of sugar or with the trade and commerce 
in, and the production, supply and distri- 
bution of sugar. If that was so, there was 
no question whatever of its trenching upon 
the jurisdiction of the Centre in regard 
to the sugar industry which was a 
1 1956 S C. J. 625 : (1956) S. C. R. 393; 
A, I.R. 19563. Ç 676, 
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controlled industry within Entry 52 of List 
Iand the Uttar Pradesh Legislature had 
jurisdiction to enact the law with regard 
to sugarcane and had legislative com- 
petence to enact the impugned Act.” 


24. Ink. D. H. P. Co. v. State of Kerala}, 
the validity of the Kannan Devan Hills 
(Resumption of Land) Act, 1971 was ques- 
tioned on the ground that the legislation 
trenched upona controlldd industry falling 
under Entry 52, List I. The contention was 
repelled in the following manner 


‘It seems to us clear that the State has 
legislative competence to legislate on Entry 
18, Liste II, and Entry 42, List HI. This 
power cannot be denied on the ground that 
it has some effect on an industry control- 
led under Entry 52, List I. Effect is not 
the same thing as subject-matter. If a 
State Act, otherwise valid, has effect ona 
matter in List I, it does mot cease to be 
a legislation with respect to an entry in 
List III.” 


5. In Ganga Sugar Corpn. v. State of 
Uttar Pradesh®, the validity of the Uttar 
Pradesh Sugarcane (Purchase Tax) Act, 1961 
was infer alia challenged as unconstitutional 
on the ground that sugar industsy was a 
controlled industry within the meaning 
of Entry 52, List I of the Seventh Schedule 
and hence Parliament alone was competent to 
make enactments under Article 246 (1) of the 
Constitution. After referring to Tika Ramijiv. 
State of Uttar Pradesh’ and K.D.H.P. Co. v. 
State of Kerala', the Court held as follows: 


‘Industry’ as a legislative topic is of large 
and liberal import: true. But what peri- 
pherally affects cannot be confused with 
what goes to the heart. An acquisition of 
land for sugar mills or of sugar mills may 
affect the industry but is not an action in 
the legislative field forbidden for the 
States. See K.D.H.P. Co. v. State of 
Kerala'. Sales tax on raw materials going 
to a factory may affect the costing process 
of the manufacture, but is not legislation 


1. (1972) K. L. T. 377: A. I. R. 1972 S.C 2301. 

2. (1980)45 S. T C.36:(1980)1 S.C. C. 223: 
1980 S. C. R. 769 :A. I. R. 1980S. C. 286. 

3. 1956 S. C. J. 625 : A.I. R.1956 S.C., 676. 
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on industrial process or allied matters. 
Indeed, if the State Legislature cannot go 
anywhere near measures which may affect 
topics reserved for Parliament, a situation 
of reductio ad absurdum may be reached.” 


26. The last of the decisions is State of 
Uttar Pradesh v. Synthetics and Chemicals 
Ltd.4, In this case, the levy of vend fee 
under rule 15 of Para 680 of Uttar Pradesh 
Excise Manual, was challenged on the ground 
of legislative competence. One of the conten- 
tions raised was that by reason of the 
Notification under the Industries (Develop-. 
ment and Regulation) Act, 1951, the Union 
had taken under its control the fermentation 
Industries inclading the manufacture of 
industrial alcohol and as such, the levy of 
vend fee on denatured spirit by the State was 
beyond its competence The Supreme Court 
rejected the contention in the following 
terms: 


“Under Entry 33, List III the Parliament 
amd the State have concurrent powers to 

. legislate regarding the production, supply 
and distribution of the products of indus- 
tries notified by the Parliament. Further- 
more, it has to be noted that the exclusive 
power of the State to provide for manu- 
facture, distribution, sale and possession 
of intoxicating liquor is vested with the 
State. The power of the State Govern- 
ment to levy a fee for parting with its 
exclusive right regarding intoxicating 
liquor has also been recognised as is seen 
from the various Acts regulating manu- 
facture. sale etc. of intoxicating liquor. A 
fair scrutiny of the relevant entries, makes 
it clear that the power to regulate the noti- 
fied industries is not exclusively within the 
jurisdiction of Parliament as List III. 
Entry 33 in the concurrent list enables a 
law to be made regarding production, 
supply and distribution of products of a 
notified industry.” 


27.’ Applying the ratio laid down by.the 
Supreme Court in the abovesaid cases, we 
hold that the second contention of the petiti- 
oner must also fail. 


28. There only remains for consideration 
the third contention of the petitioner regard- 





1, (1980) Tax. L.R. 2294 :A I.R. 1980 S.C. 614. 
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ing the excessive nature of the licence fee, 
gallonage fee and security deposit. We have 
already extracted the Table of licence fee, as 
per the amended Rules, and referred therein 
itself to the mistake contained in the petiti- 


oner’s affidavit regarding the rate of licence. 


fee for quantities of methyl alcohol exceeding 
one lakh litres. The amendment has not 
been noticed by the petitioner and hence the 
affidavit proceeds on the basis that the petiti- 
oner has to pay Rs. 4,000 towards licence fee 
for the first one lakh litres and an additional 
fee of Rs. 5,000 for each one lakh litres, in 
excess thereof. Asa consequence of the 
amendment brought about in 1973, the peti- 
tioner has to pay, only a sum of Rs 5,000 to- 
wards licence fee for the entire quantity of 
37.50 lakh litres of methyl alcohol, and not 
an amount running to some lakh of rupees as 
stated by the petitioner, This has also been 
conceded by the first respondent in its replies 
to the interrogatories of the petitioner. 
Even so, we will examine. the petitioner’s 
contention that the State has no right to fix 
licence fee on slab basis. The justification 
given bythe State for levy of licence fees at 
slab rate is. that the greater the quantity of 
spirit required, the greater is he need for 
serutiny, inspection. consultation with other 
departments etc. The Constitution has 
drawn a clear distinction between the imposi- 
tion of tax by a money bill and the impost of 
fees by any other kind of bill. In the Seventh 
Schedule also, both in List I and in List 
II. a distinction has been maintained in rela- 
tion to the Entries of tax and fees. Inthe 
Union List, Entries 82 to 92-A relate to taxes 
and duties and Entry 96 carves out the legisla- 
tive field for fees in respect of any of the 
matters in the said List except fees taken in 
any Court. Similarly, in the State List, 
Entries relating to taxes are Entries 46 to 63, 
and Entry 66 provides for fees in respect of 
any of the matters in List II, but not includ- 
ing fees taken in any Court. The entry relat- 
ing to fees in List III is Entry47. The Con- 
stitution therefore recognises a different and 
distinct connotation between taxes and fees. 


29. In Indian Mica and Macanites Indus- 
tries Ltd. v. State of Bihar'. His Lord- 
ship Hegde, J., speaking for the Bench 
enunciated the position of law as regards 
fee in the following terms : 
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“Fron the above discussion, it is clear that 
before any levy can be upheld as a fee, it 
must be shown that the levy has reason- 
able correlationship with the services ren- 
dered by the Government. In other 
words, the levy must be proved to bea 
quid pro quo forthe services rendered’ 
But, in these matters, it will be impossible 
to have an exact correlationship. The 
correlationship expected is one of a gene- 
ral character and notas of arithmetical 
exactitude.” 


30. The case law on the subject has been 
reviewed by the Supreme Courtin a recent 
case. Kewal Krishnan v. State of Punjab’, 
and the difference between tax and fee has 
been emphasised, besides pointing out how 
the levy of fee should have reasonable nexus 
to the Services rendered by Government in 
return. 


31. Examining the question whether the 
levy of licence fee at slab rates and the fixa- 
tion of a fee of Rs. 5,000 for quantities of 
methyl alcohol in excess of one lakh of 
litres is, in any way, improper, we do not 
think the fee can be considered to be harsh 
and excessive. It cannot be denied that the 
State hasto maintain a separate machinery, 
irrespective of the number of applicants, for 
grant of DL 2 licences and for ensuring that 
the licence conditions are fully observed. It 
is equally axiomatic that the greater the 
quantity of spirit that is required by a 
licensee, the greater is the ,aeed for scrutiny 
and inspection of the licensed commodity. 
If his is borne in mind, the attack on levy of 
lisence fee on the basis of slab retes cannot 
be sustained. In this connection, we may 
appositely refer to the view taken in Masche- 
meijer Aromatics (India) Pvt. Ltd.v. State 
of Tamil Nadu, about the validity of the 
of licence fee on slab basis. The Division 
Bench held as fo lows ; 


“Therefore the principal basis on which the 
slab system has been introduced -appears 
to be substantially .to rationalise the 
services pro rata i e , the smaller licensees 





1. (1979)3 S. C.R. 1217: (1980) 1 S. C. C. 416: 
A. I.R. 1980 S. C. 1008. 

2. W. 2. Nos. 2871 and 2872 of 1973, dated 16th 
April, 1979, reported in I. L, R. (1980) 2 Mad. 113, 
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to pay a smaller licence fee and bigger 
licensees to pay a higher licence fee. Such 
a basis or notion, cannot be said to be 
foreign to the imposition of licence fee. 
We cannot, therefore, hold the levy of 
licence fee on the basis of slab system to be 
bad.” 


32. Weare entirely in agreement with the 
abovesaid view. Hence, in our opinion, the 
levy of licence fee, on the basis of slab rates 
is not open to attack by the petitioner. Simi- 
larly, the demand of a sum of Rs. 5,000 as 
licence fee for the large quantity of methyl 
alcohol the petitioner would be requiring for 
its industry, cannot be considered as harsh 
or excessive. 


33. Before taking up the question of gallon- 
age fee, we can conveniently dispose of the 
petitioner’s attack on the Government’s 
demand for security deposit at the rate of 25 
paise per litre. In the petitioner’s affidavit 
the relevant rule has not been set out. The 
relevant rule is rule9 (vii) (a). It reads as 
follows— 


ei 9 (vii)—(a) Security—. In the case 
O T for a licence in forms D.L. 
l, D.L. 2, D, L. 4, D.L. 5. D.L, 6or 
D.L. 8, the licensing authority, before 
granting the licence shall require the appli- 
cant to deposit with the Collector in cash 
or in Government promissory note, 
National Savings Certificate, Post Office 
Cash Certificate duly endorsed in'favour of 
the Collector of the District concerned, as 
security for the due observance of the 
conditions of the licence, a sum calculated 
at the rate of twenty-five paise per bulk litre 
of the annnal quota proposed to be allow- 
-ed under the licence for denatured spirit 
and/or methylated spirit and/or methyl 
alcohol, in respect of licence in form 
DL1,DL2, DL4and DL 5, and atthe 
rate of fifty paise per litre of the annual 
quota of varnish proposed to be allowed 
under the licence in respect of licences in 
form DL6, and DL8. In the case of 
application for a licence in form DL 1, 
froma distillery, however, the security 
deposit to be required shall be calculated at 
the rate of five paise per bulk litre of the 
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annual quota of denatured spirit and 
methylated spirit and methyl alcohol. In 
case of non-observance of the terms of the 
licence the security so deposited may be for- 
feited to Government and the licence 
cancelled, provided that no forfeiture of 
deposit shall be made unless the licensee 
has had a reasonable opportunity of show- 
ing cause against such a forfeiture : 


Provided that the total amount of such 
security shall not, in each case, exceed one 
lakh of rupees ........ di 


(Second proviso, introduced by G. O. Ms. 
No. 109, Home, dated i4th January, 1981. 
omitted as not relevant.) 


34. We have extracted the Rule in order to 
point out that the petitioner’s contention 
that it will have to pay security deposit at the 
rate of 25 paise per litre for all the 37.50 
lakhs of litres allotted to it, is not a correct 
contention. The maximum amount that has 
to be offered as security deposit either in the 
form of cash or Government promissory 
notes, National Savings Certificates etc., is 
only Rs. one lakh. Having regard to the 
large quantity of methyl alcohol which will 
be held by the petitioner, the deposit of 
Rs. one lakh by way of security, cannot be 
said to be excessive. Though the said 
amount is liable to forfeiture, the liability 
will occur only if the petitioner contravenes 
any of the terms and conditions of the 
licence and that too, only after issue of snow 
cause notice to the petitioner. Hence we do 
not think there is any basis for the petition er 
to feel aggrieved about the deposit of 
security. 


35. As far as the gallonage fee is concerned, 
the relevant rule is rule 10 (ix) andthe rule 
reads as under— 


“A gallonage fee at the rate of twenty-five 
paise per litre (or at such other rate as may 
be fixed by the Government from time to 
time) shall be levied on (a) denatured 
spirit/methylated spirit/methyl alcohol, 
exported by holders of licences referred 
to in rule 4 of these rules to other 
States in the Indian Union, or obtained 
by holders of licences or others 
who are exempted from taking out 


I] M/S. SOUTHERN SYNTHETICS LTD. V. STATE (F, B.) (Natarajan, J.) 


licence under these rules froma distillery 
in the State ; and (b) denatured spirit/ 
methylated spirit/methyl alcohol or 
varnish obtained from sources outside the 
State. Inthe former cases, the fee shall 
be paid to the distiller by the purchaser at 
the time of purchase of stock from the 
distillery. Inthe latter case of imports, 
the amount of gallonage fee at the above 
rate calculated for the quantity proposed 
to be imported shall be paid into the 
treasury in the district concerned and the 
treasury receipt/chalan shall be enclosed 
with the application for import permit.....”’ 


36. This Rule has now been changed by 
G. O. Ms. No. 28, Prohibition and Excise, 
dated. 12th May, 1981, and it is now pro- 
vided that vend fee shall be payable by the 
holder of the distillery licence under rule 6 
of the Tamil Nadu Distillery Rules, 1981. 


37. Ifthe matter is viewed in its proper 
perspective, the petitioner’s attack on the 
levy of gallonage fee cannot be sustained. 
Methyl alcohol, we have already held, lends 
itself open to be treated as an intoxicant by 
the State and, once this position is reached, 
then the State, under its regulatory powers, 
has the right to effectively control all forms 
of activity in relation to methyl alcohol. In 
exercise of such powers, the State is 
empowered to levy gallonage fee at a rate 
prescribed by it. As pointed out in Har 
Shonkar v Dy. E. and T. Commr.}, the 
amount charged on the licensee by way of 
gallonage fee is not a fee properly so called, 
nor indeed a tax, but is in the nature of the 
price of a privilege, which the purchaser has 
to pay in any trading or business transaction. 
We may usefully refer, once again, to State 
of Uttar Pradesh v. Synthetics and Chemicals 
Lfd?., because in that case, a similar conten- 
tion was raised regarding the vend fee levied 
by the State of Uttar Pradesh. The argu- 
ment there was that the words ‘foreign liquor’ 
cannot be understood as including denatured 
spirit and hence vend fee cannot be levied on 


` 


P 


1. 1975 Tax. L. R. 156? ; (1975)1 S. C.C. 737: 


A. I.R. 19758. C. 1121. 
2. 1980 Fax. L. R. 2294: A. I. R. 1980 S.C. 


614. 


M. b. J.—15 
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denatured spirit. The Supreme Court 


observed as follows : 


“We are unable to give the words ‘foreign 
liquor’ sucha restricted meaning for the 
word ‘consumption’ cannot be confined to 
consumption of beverage’ alone. When 
liquor is put to any use such as 
manufacture of other articles the liquor is 
all the same consumed”. 


In our opinion, what applies to denatured 
spirit must also hold good for methyl alcohol. 
The resultant position will be that the 
titioner’s attack on the levy of gallonage 
ee cannot also be sustained. Hence the 
petition has to fail on this contention also. 


38. For the aforesaid reasons, we hold that 
the Madras Denatured Spirit, Methyl Alcohol 
and Varnish (French Polish) Rules, 1959, do 
not suffer from want of legislative 
competence either on the ground that methy] 
alcohol falls outside the purview of Entry 8 
of List II of the Seventh Schedule to the 
Constitution or on the ground that methyl! 
alcohol industry has been included in Entry 
52 of List I of the Seventh Schedule and 
hence subjected to the exclusive control of 
the Union. We also find the attack on the 
levy of licence fee, gallonage fee and the pro- 
visions relating to security deposit, to be 
devoid of substance. Consequently, the 
Writ petition has to fail and it will according- 
ly stand dismissed. 


39. W.A. No. 8 of 1980 as already stated, 
is directed against the order of V. Rama- 
swami, J., in W. M. P. No. 5832 of 1979 filed 
for the purpose of including respondents 2 
to4 as parties to the writ petition. The 
only ground urged is that for the purpose 
of dealing with the judgments in W. P. 
Nos. 2871 and 2872 of 1973. Tax Case 
No. 300 of 1974 and W. P. 5465 of 1975, 
the appe lant will have to refer to the 
letter of Intent granted to E.I. D. Parry 
Ltd., for the manufacture of methanol and 
the application made thereunder under the 
Industries (Development and Regulation) 
Act, and hence it is absolutely necessary that 
respondents 2 to 4 should be added as parties 
to the present writ petition. Since we have 
considered the matter in all relevant aspects, 


4 


\ 
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_ we do not think it necessary that the proposed 
respondents are necessary parties to the writ 
petition. Hence the writ appeal also has to 
fail and it will stand dismissed. There will 
however, be no order as to costs in the writ 
petition or the writ appeal. 


ORDER 


Natarajan, J.—Learned counsel for the 
petitioner seeks leave to appeal tothe 
Supreme Court against our judgment under 
Article 133 (1) (a) read with Article 134-A of 
the Constitution of India on the ground that 
substantial questions of law of general 
importance which need determination by the 
Supreme Court, arise in the case. According 
to the learned counsel, the questions of law 
which need determination by the Supreme 
Court are as follows:— 


1. Whether the State Legislature is 
competent to legislate on methanol/industrial 
alcohol licensed under the Industrial (Deve- 
lopment and Regulation) Act and in respect 
of which declarations have been made under 
Entry 52 of List I? 


2. Whether the State Government has no 
power of (to?) levy gallonage fee on methyl 
alcohol/(methanol)/industrial alcohol under 
Entry 8 and Entry 51 of List II? and 


3. Whether the decision reported in State of 
Uttar Pradesh v. Synthetics and Chemicals 
Ltd., would apply to the facts of this case? 


We are not inclined to grant leave, because 
we have followed the decisions of the 
Supreme Court, though not with reference to 
methanol/methy! alcohol, regarding denatured 
spirit falling within Entries 8 and 51 of List 
II of the Seventh Schedule to the Constitu- 
tion and the power of the State Government 
not being taken away in spite of the notifi- 
cation of the industry under the Industrial 
(Development and Regulation) Act. Hence 
we decline to grant leave and the oral appli- 
cation for leave will stand dismissed. 


S. J. 





Petition and appeal dismissed. 


Nar 


I. (1980)2 S.C.C.441: A.I.R. 1980 S.C. 614. 
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IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 
PreseNT:—M. Fakkir Mohammed, J. 


Ramaswamy Pathar Pe titioner* 
v. 

Thiagaraja Chettiar Respondent. 
Tamil Nadu Buildings (Lease and Rent 


Control) Act (XVIII of 1960) as amended by 
Act (XXNI of 1973), section 10 (2) (i)—. 
Wilful default, what is—Landlord allowing 
rents to get accumulated—Practice in business 
communi ty—Receiving the same whenever 
needed, not wilful default by tenant in pay- 
ment of rent. 


Held, that it is usual for business people to 
get the rents accumulated as savings. If the 
landlord was particular about the stipulation 
in the lease deed for the payment of rent 
every month, he would not have allowed the 
tenant to keep the rents accumlated for bein 

paid whenever the landlord wanted ad 
demanded. [Para 3.] 


If the landlord was away frdm the building 
and the tenant made delay in paying rent, 
there is possiblity of wilful default on the 
part of the tenant. In the instant case, the 
landlord being a businessman would not have 
allowed the tenant to commit wilful default 
constantly unless be had not allowed the 
tenant to pay the rent in lump sum 

[Para 4.] 


Cases referred to:— 


M. Nagalinga Josier v. Trust for Building 
belonging to T. K S.A. R. Punniyappa Nudar, 
(1972) 2 M. L. J. 623 : 85 L. W. 738: A.I. R. 
1973 Mad. 270; Lingambhosala Subbaya v. 
The Subordinate Judge, Vijayawada, (1951) 1 
M. L. J. 514 : 64 L. W.396:A. I. R. 1951 
Mad. 864 (2); Komalam Amual v. Ashoka 
Cycle and Motor Company, (1980) 1 M. L. J. 
194 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Control) Act 





*C. R. P. No. 1910 of 1981. 17th December, 1981. 


I] RAMASWAMY PATHAR V. THIAGARAJA CAETTIAR (Fakkir Mohammed, J.) 


XVIII of 1960 as amended by Act XXIII of 
1973 to revise the decree of the Sub-Court 

Mayuram, dated 19th March, 1981 in C. M. A. 
No. 107 of 1980-R. C. O. P. No. 19 of 1980, 
Reat Controller, D. M C., Mayuram. 


A. Venkatachalam, for Petitioner. 
D. C. Krishnamurthi, for Respondent. 
The Court made the fọllowing 


ORDER.—The revision petition has been filed 
by the tenant against the order of the Appel- 
late Authority, namely, the Subordinate 
Judge, Mayuram, dated 19th March, 1981 in 
C. M. A. No. 107 of 1980 allowing the appeal 
preferred by the landlord against the order of 
dismissal of R. C. O. P. No. 19 of 1980 by the 
Reat Controller (District Munsif), Mayuram, 
dated 9th September, 1980. The landlord had 
filed R. C. O. P. No. 19 of 1980 under section 
10 (2) (f) of Act XVIII of 1960 on the 
ground of wilful default by the tenant 
in paying the arrearsof rent of Rs. 320 
at the rate of Rs.20 per month from 
Ist December, 1978 till the end of 31st March, 
1980. The defence raised by the tenant was 
that the landlord used to receive the rents in 
lump gum once in six months or once ina 
year as he had requested the tenant to allow 
the rents to accumulate and pay the same in 
lump sum so that it would serve a substantial 
purpose, and that the tenant has been in 
occupation since 1960 though a renewal lease 
deed was executed on 2nd September, 1971. 
The learned Rent Controller has upheld the 
plea of the tenant relying upon the evidence of 
P. S. 1 to say that the tenant used to pay the 
rents once in two months or four months 
after demand was made by P. W. 1, and that 
therefore, there was no wilful default on 
the partof the tenant. On appeal, the 
learned Subordinate Judge has relied upon 
M. Nagalinga Josier v Trust for Building 
belonging toT. K. S. A. S, Punniyappan 
Nadar, Sonst, and Lingambhosala Subbaya 
v. The Subo-dinate Judge, Vijayawada and 
others?, and found that even though the 
tenant had pleaded that the landlord used to 
receive the rent once in six months or once in 
a year, the tenant has not produced any 


i a 
1. (1972) 82L. W. 738 :(1972)2 M. L. J. 693: 
A. i. R.1973 Mad 270, 7 7 0972)2 M. L. J. 623: 


» (195) 1M. L. J. 514 : 396: A.L 
1951 Mad. 864 (2), 64 L W.396:A.LR, 
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katchayat book to prove such plea and that 
the tenant has committed wilful default since 
he has not paid the arrears of rent for nearly 
16 months. 


2. The learned counsel for the petitioner 
has argued that the tenant is also occupying 
a shop about two or three shops away from 
the shop of the landlord, that if there was no 
custom of receiving the rent once in three 
months or four months or one year, the Jand- 
lord would have taken immediate steps to 
evict the tenant and that under the Explana- 
fion to section 10 (2) (4) the presumption of 
wilful default cannot be raised since 
the tenant has immediately remitted the 
entire arrears of rent of Rs. 340 on receipt of 
the lawyer’s notice along with the original of 
Exhibit A-2 reply notice. In support of such 
argument, he has relied upon the belated 
lawyer notice served by the landlord after 
having kept quiet for about 16 months. But 
the learned counsel forthe landlord states 
that because he was lenient, it cannot be said 
that he was receiving the rents in lumpsum. 


3. Admittedly, the tenant has been in ocou- 
ation from 1960. The fact that the tenant 
as been paying rents in lumpsum is also 

admitted. In the present case, before the 

issue of lawyer’s notice, the landlord who was 
occupying a shop of his own very near the 

demised premises had kept quiet for. 16 

months and then sent the lawyer’s notice. 

The landlord has admitted both in chief 

examination and cross-examination that the 

tenant used to pay the rents once in twoor 

four months or six months. In between 1960 

and 5th April, 1980 there was no notice at all 

by the landlord to the tenant The landlord 
is doing jewellery business and the tenant is 
also doing goldsmith business. It is not as 
though the landlord is depending upon the 
rent paid by the tenant. The shop is situated 
at Thirumanjana Veedhi Bazar, Koranad at 

Mayuram. It is usual for business people to 

get the rents accumulated as savings. If the 

landlord was particular about the stipulatio 
in the lease deed for the payment of ren 
every month, he would not have allowed th 
tenant to keep the rents accumulated fo 
being paid whenever the landlord went and 
demanded. 


4. It can be understood if the landlord was 
away from the building and the tenant mad 
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delay in the payment of rent, that there is 
possibility of wilful default on the part of the 
tenant Here, the landlord who is a business- 
man would not have allowed the tenant to 
commit wilful default constantly, unless he 
had not allowed the tenant to pay the rent in 
lumpsum. It is sucha contingency that 
has been considered in Komalam Ammal v. 
Ashoka Cycle and Motor Company!. Here the 
presumption of wilful default cannot be made 
since the tenant has paid the entire amount 
immediately after receipt of the notice, 
explaining his stand. In the circumstances, 
the conclusion of the Rent Controller that 
there was no wilful default is quite correct 
and the decision of .the Appellate Authority 
is not correct. Therefore, the order of the 
Appellate Authority is set aside. The revi- 
sion petition is allowed, but in the circum- 
stances, without costs, and the order of the 
learned Rent Controller is upheld. 


R. S. 





Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRBESENT:—K. Shanmukham, J. 


T. P. Kunhiraman Proprietor, Internationa] 
Typewriter Emporium .-. Appellant* 


P, 


Che Official Assignee, Madras 
Respondent. 


Presidency Towns Insolvency Act (III of 
1909), section 39—Application for discharge 
by insolvent—Circumstances to be considered 
—Payment of 0.25 ps.ina rupee, one of such 
circumstances —Failure to provide payment— 
Not an absolute condition to refuse discharge 
— Law of ban ‘rupicy—object. 





1. (1980) 1 M. L. J. 194. 
“I. P. No 49 of 1975 and 


A, N3, 27 of 1982, 3014 April, 1982 
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In this case, the order of adjudication was 
made as early as on 19th December, 1975. 
The law of bankruptcy does not expect that 
the debtor should always be the slave of the 
creditors. The object is to release the debtor 
at the appropriate time, taking into considera- 
tion the several factors referred to in section 
39 of the Presidency Towns Insolvency Act, 
1909. [Para. 3.] 


Section 39 states that the Court has no 
discretion but to reject discharge if the 
insolvent has committed any offence under the 
Act orunder sections 421 to 424, Indian Penal 
Code. That does not arise in this case. So 
far as the second limb of section 39 is con- 
cerned, it is left to the discretion of the Court 
to refuse discharge o1 suspend discharge for 
a specified time or grant conditional 
discharge. No doubt the Court has the duty 
to take into consideration the several factors 
set out in section 39 (2). Ifhasto be noted 
that it is the totality of all th: factors 
enumerated in section 39 (5) that wili have 
an impact on the order to be passed under 
section 38. [Para. 4.] 


As regards the complaint that the insolvent 
had not provided 0.25 ps. in a rupee, by 
way of dividend, it is one among several 
circumstances the Court has to take into 
consideration while dealing with an applica- 
tion for discharge. Ina case where there is 
a fair probability of the debtor providing in 
a reasonable period the minimum of 0. 25 ps. 
in the rupee as dividend the Court shall not 
hesitate in granting discharge. In the instant 
case, he will have to remain an undischarged 
insolvent almost till his lifetime if this con- 
dition were to be imposed asa general rule, 
forit would take 161 months to make up 
Rs. 32,300 at Rs. 200 per month. The above 
illustration gives the clue that that was not 
the intent of the Legislature in making that 
provision, [Para 5.] 


G. Nandalal, for Appellant. 


K. Radhakrishnan, M. Prakash Goklaney and 
R. Sivakumar, for opposing creditors. 


The Official Assignee, in person, 


\ 


I] KUNHIRAMAN V. OFFICIAL ASSIGNEE, MADRAS (Shanmukham, J.) 


The Court made the following 


OrxpDER.—The insolvent’s application for 
discharge, though has the recommendation 
of the Official Assignee, is stoutly opposed 
by the two opposing creditors. The grounds 
of objection are: (1) The insolvent has not 
provided even the statutory minimum of 
0.25 ps. in the rupee by way of dividend; (2) 
The insolvent is still carrying on business, 
can continue to carry on business and there- 
fore, is in a position to discharge the debt if 
he were to be continued to be insolvent for 
some more time; (3) The insolvent has not 
maintained proper accounts; (4) The 
insolvent has suppressed his assets 
deliberately, because he has got large stock 
of typewriters which he had not handed over 
to the Official Assignee. 


2. Itis seen from the report filed by the 
learned Official Assignee that the stock in 
trade was sold in public auction for 
Rs. 14.541, the unexempted household 
articles realised Rs. 1,767 and the insolvent’s 
car was sold for Rs. 5,500. As regards the 
lease-cumm-sale agreement with the Tamil 
Nadu Housing Board the insolvent’s son was 
prepared to pay the Official Assignee a sum 
of Rs. 15,364, which was duly paid. Under 
Orders of this Court, dated 24th December, 
1975 the insolvent was permitted to carry on 
his business in servicing, and repairing 
typewriters, subject to the condition that he 
paid on an average Rs. 200 per month to the 
Official Assignee.. He has paid the allocation 
till September, 1981. He has to pay alioca- 
tion amounting to Rs. 1,200 till March, 1982. 


3. Theorder of adjudication was made as 
early as on 19th December, 1975. The law 
of Bankruptcy does not expect that the debtor 
should always be the slave of the creditors. 
The object is to release the debtor at the 
appropriate time, taking into consideration 
several factors referred to in section 39 of 
the Presidency Towns Insolvency Act, 1909. 


4. Section 39 states that the Court has no 
discretion but to reject discharge if the 
insolvent has committed any offence under 
the Act or under sections 421 to 424, Indian 
Penal Code. That does not arise in this case. 
So far as the second limb of section 39 is 
concerned, it is left to the discretion of this 
Court to refuse discharge or suspend 
discharge for a specifjed time or grant condi. 


117 


tional discharge. No doubt, the Court has 
the duty to take into consideration several 
factors sct out in section 39 (2). It has to 
be noted that it is the totality of the factors 
enumerated in section 39 (2) that will have 
an impact on the order to be passed under 
section 38. 


5. As regards the complaint that the insol- 
vent has not provided 0.25 ps. in a rupee, by 
way of dividend, I am to state that it is one 
among several circumstances, the Court has 
to take into consideration while dealing with 
an application for discharge. I have already 
pointed out that the debtor should not remain 
an undischarged insolvent for ever. In a case 
where there is a fair probability of the debtor 
providing in a reasonable period the minimum 
of 0.25 ps. in the rupee as dividend the Court 
Shall hesitate in granting discharge In the 
instant case, he will have to remain an undis- 
charged insolvent almost till his lifetime if 
this condition were to be imposed as a 
general rule, for, it would take 16! months to 
make up Rs. 32,300 at Rs. 200 per month. 
The above illustration gives a clue that that 
was not the intent of the Legislature in 
making that provision. 


6. Though an insolvent, every man is 
entitled to make his living or to earn his 
liveli hood at least to pay the monthly alloca- 
tion in the interest of creditors. Jn this 
matter the insolvent had the permission of 
this Court incarrying out his job. He is admit- 
tedly a technician and by using his skill he 
was able to eke outhis livelihood. No doubt 
while so doing, he had to purchase rotten and 
abandoned typewriters and the like, make 
them fit for use on account of his skill and 
thereafter dispose of such machines and in 
the process what he obtained for his skilled 
labour was the margin that was left out. This 
naturally necessitated the insolvent to either 
purchase machines on credit or on borrowing, 
then discharge the said liabilities after the sale 
of the machines. It cannot therefore be 
contended that the insolvent is dealing 
actually in typewriter machines. It is also 
complained that the insolvent has under his 
employment several others. In my opinion 
that will not stand in the way of the insolvent 
obtaining a discharge. While carrying out 
his manual as also skilled work, if it was 
necessary that he should haye the assistance 
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of others, certainly he must have such 
assistance and that is solely for eking out his 
livelihood. Asa matter of fact, in this case, 
the insolvent has paid Rs. 2000n an average 
per month. I therefore, find no substance 
in the above objection. 


7. As regards the non-mainteance of, proper 
accounts, the creditors had the opportunity of 
cross-examining the insolvent in the course of 
his public examination. I am informed that 
none of the opposing creditors even availed 
of the opportunity to cross-examiae the 
insolvent at that time. Itis admitted that 
account books were produced by the insolvent 
before the Official Assignee. Therefore I am 
not prepared to accept the objection that the 
insolvent had not maintained proper 
aecounts. 


8. There is no evidence that the insolvent is 
having a large stock of typewriters and hence 
this objection also cannot be entertained. 


9. One other objection that was pressed into 
service is that the insolvent had borrowed 
recklessly and this has brought him to the 
insolvency Court. Unfortunately, if any 
needy debtor were hard-pressed for a loan or 
did not have any creditor to lend him on easy 
terms (sic) the blame cannot exclusively be 
laid at doors of the insolvent alone. Even 
this objection does not survive. 


10. In this case, the applicant was an undis- 
charged insolvent for nearly 8 years. He has 
completed his 60th year and I feel it is high 
time that he is relieved of this stigma viewed 
with utmost contempt by the society, at least 
in the evening of his life. 


11. The result is, the application is accepted 

and discharge is granted, however, subject to 

the condition that the insolvent deposits 

me £,400 on or before two monthr from this 
ate. 


R. S. Discharge 


granted. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:— G. Ramanujam and V. Sethy- 
raman, JJ. 


N. Chellappan Pillai and another 
Peti tioners* 
y. 


A. Anthoni and others Respondents. 


Travancore Limitation Regulation (VI of 1100 
M.E.) section 20, Article 136 of first’ Sche- 
dule, Part B States Laws Act (III of 1951), 
section 6, Limitation Act (XXXVI of 1963 
section 30— Suit for redemption and partition 
filed on 2nd January, 1971—Othi and kuzhik- 
kanam deed of 1895 — Purakkadom deed of 
1913—Properties in erstwhile Indian State of 
Travancore—Suit whether barred by limita- 
tion —Trial Court decreeing suit and first 
Appellate Court dismissing the suit — 


Second Apped by plain‘iffs — Suit held to be 
within time. 


The plaintiffs filed a suit for redemption and 
partition on 2nd January, 1971, based on an 
Othi and Kuzhikkanom deed of the year 1895 
and Purakkadom deed ofthe year 1913. 
The properties were in Kanyakumari district 
which was a part of the former Indian State 
of Travencore. By virtue of section 20 of 
the Travantcore Limitation Regulation, limi- 
tation had to be computed from the date of 
the Purakkadom deed, if there was one sub- 
sequent to the mortgage deed. Article 136 
of the first Schedule to the Travancore limi- 
tation regulation prescribed 50 years for 
redemption of a mortgage. Accordingly, 
a suit could have been filed on or before 
1963. Before the expiry of this period, 
Part B States Laws Act (Central Act III of 
1951) extended the Indian Limitation Act, 
1908 to Part B states and repealed the Tra- 
vancore Limitation Regulation. The result 
was to extend the period of limitation for 
redemption to 60 years. Thus in the pre- 
sent case a suit could have been filed on or 
before 1973. The Indian Limitation Act, 
1908 was substituted by the Limitation Act, 
1963 which reduced the period of redemp- 
tion to 30 years. However by virtue of 


aaas aaa 
§. A, No.2061 of 1977, 24th June, 1981. 


í] CHELLAPPAN PILLAI P. ANTHONI (Sethuraman, J.) 


section 30 of the Act of 1963,a suit for 
redemption could be filed within seven years 
from the commencement of the Act on 18th 
April, 1964. The period of seven years 
would expire on 31st March, 1971. The trial 
Court passed a preliminary decree for re- 
demption which was reversed by the lower 
appellate Court. The plaintifs filed the 
Second Appeal. 


Held, the plaiatıffs had an extended period 
of limitation from the date ofthe purakka- 
dom notwithstanding Parliament extending 
the Indian Act to the erstwhile Travancore 
territory and by reason of section 30 of the 
Limitation Act of 1963, the plaintiffs could 
institurea suit on or before 3lst March, 
1971. [Para. 13.] 


Cases referred to:— 


Syed Youssuf v Syed Mohammed, (1967) 2 
S. C. R. 318 : (1967) 2 S. C. J. 244 : (1967) 2 
An. W. R. (S. C.) 58: (1967) 2 M. L-J. (S.C) 
58: A. I. R. 1967 S. C. 318 ; Rajah of Pit tapur 
v. Venkatasubba Rao, (1916) LL. R. 39 
Mad. 645 :29 M L.J. 12: L.W 661 :307.C. 
94 (F.B.); Thomas v. Victor, (1976) 2M. L. J. 
5:89 L.W. 164: A I.R 1976 Mad 273; 
Nachiappa Goundan v. Samiappa Goundan, 
(1949) 2M. L J.35: A.I. R 1947 Mad. 18; 
Parameswarat Thanpiv. Kanakammı Than- 
Kkachi, (1977) 90 L. W. 258 ; Stafe of Punjab 
v. Mohan Singh Partap Singh, 1955 S. C. J. 
25 : (1955) L S. C R. 893:A I. R 19558. C. 
8&4 ; Ponnian Nadar v. Thaveethy Nadar, 
(1979) 92 L., W. 158. 


Appeal agaiast the decree ofthe Sub-Court, 
Nagercoil ia 4. S. No. 386 of 1976 preferred 
against O. S No. [2I of (971, District 
Munsif’s Court, Kuzhiturai. 


Miss O. K. Sridevi and 


N. Rajan, for 
Appellants. 


T. R. Rajagopalan, T. R. Rajaraman, V. Selva- 
rajan and V. Narayanan, for Respondents, 


(Pursuant to an order of reference to the 
Bench dated 9th December, 1980 made by 
Nainar Sundaram J-, this appeal coming on 
for hearing the Court delivered the following 
Judgment 
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The Judgment of the Court was delivered by 


Sethuraman, J.—The above second appeal 
arises out of a suit for redemption and parti- 
tion, laid by the plaintiffs, who are the appel- 
Jants herein. This suit was based on Exhibit 
A-1, a copy of the othi and kuzhikkanom 
deed, dated 32, 12,1070 M. E. and Exhibit 
A-2, a copy of the purakkadom deed, dated 
22-11-1088. M. E. 1070 M.E corresponds 
to 1895 and 1088 to 1913 of the 
Gregorian calender. The first Court passed a 
preliminary decree allowing the plaintiffs to 
redeem their 1/8th share on their depositing 
the proportionate mortgage and purakkadom 
amount of Rs. 33.19 and granting them the 
relief to recover possession of their share 
from the defendants. In the appeal the 
learned Subordinate Judge of Nagercoil held 
that the suit ought to have been filed before 
1967, and that as it has been filed only on jst 
February, 1971 it was clearly barred by 
limitation. The result was that he dismissed the 
suit and, therefore, the unsucessfal plaintiffs 
came forward with the present appeal. 


Z. The appeal originally came before Nainat 
Sundaram, J., who referred to three decisions 
of this Court, which expressed three different 
views. He was of the opinion chat the ques- 
tion ratsed in this case required an authori- 
tative answer from an appropriate Bench, 
and, therefore, the matter was referred to a 
Bench. 


3. The substantial question on which the 
second appeal has been admitted is: 


“Whether the plaintiffs’ suit for redemp- 
tion is barred by limitation as held by the 
lower appellate Court”. 


The properties are situated in Kanyakumari 
district which was a part of the Indian State 
of Travancore. Tull the accession of the said 
State with the rest of India, the State had 
enacted its own laws and regulations. Under 
Article 136 of the First Schedule to the 
Travancore Limitation Regulation (VI of 1100) 
(M.E.), the period of limitation for redemp- 
tion of a mortgage was 50 years from when 
the right to redeem and recover possession 
accrued. The same Regulation contained 
section 20 (L) providing as follows— 
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“If, before the expiration of the period 
prescribed for the redemption ofa mort- 
gage, the mortgagee accepts from the 
mortgagora Puravaippu or Purakadam 
deed creating a further charge onthe mort- 
gaged property and duly registered, the 
prescribed period of limitation shall be 
computed from the date of such Pura- 
vaippu or Purakadom deed.” 


4. Ithas already been seen that the mort- 
gage deed is of the year 1895. The period 
of 50 years for redemption would expire in 
1945. By virtue of section 20 of the Travancore 
Limitation Regulation, the limitation had to 
be computed from the date of Purakadom 
deed, if there was one subsequent to the 
mortgage deed. 


5. Inthe present case,as already seen, 
there was a Purakadom deed ‘of the year 1913, 
and, therefore, a suit could have been filed 
on or before 1963. Thus in the present case, 
ey i to file a suit for redemption 
till ; 


6. Before the expiry of that period of limi- 
tation, Parliament enacted the Part B States 
Laws Act, 1951 (Central Act [II of 1951) 
which came into force on Ist April, 1951. 
By that Act, several enactments enacted by the 
Indian Legislature were extended to Part B 
States and one of the enactments so extended 
was the Indian Limitation Act of 1908. That 
Act repealed also the Travancore Limitation 
Regulatron. The result of the extension of 
the Indian Act was to extend the period of 
limitation for redemption to60 years, as 
that was the period available under the 
Indian Act of 1908. Thus, in the present 
case, a suit could have been filed on or be- 
fore 1973. 


7. Atthis stage it is necessary to refer to 
two provisions of Central Act III of 1951. 
The first is section 30 thereof, which ran as 
follows— 


‘Notwithstanding anything herein contain- 
ed, any suit for which the period of limi- 
tation prescribed by this Act is shorter 
than the period of limitation prescribed by 
any law corresponding to this Act in force 
in a Part B State which is repealed by the 
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Part B States (Laws) Act, 195! (IIT of 
1951) may be instituted within the period 
oftwo years next after the coming into 
force of this Act in that Part B State or 
within the period prescribed for such suit 
by such corresponding law, whichever 
period expires first.” 


It may be seen that this provision applies to 
cases where the consequences of the appli- 
cation of the Indian Act reduced the period 
of limitation from what was available under 
the State Regulation. In the present case, 
the period available under the State Regula- 
tion was 50 years and that under the Indian 
Act was 60 years. The consequence of the 
introduction of the Indian Act of 1908 was 
to extend the period and not to reduce the 
period of limittation; scction 30 would have 
no scope for application and, therefore, there 
was no obligation on the part of the plain- 
tiffs to institute a suit within the period of 
two years contemplated by section 30. 


8. The other provision to which reference 
requires to be made is section 6 of the Central 
Act III of 1951 which to the extent relevant 
runs as follows— 


‘Tf immediately before the appointed day 
there is in force in any Part B State any 
law corresponding to any of the Acts or 
Ordinances now extended to that State, 
that law shall save as otherwise expressly 
provided in this Act, stand repealed: 


Provided that the repeal shall not affect— 
(a) the previous operation of any law so 
repealed or anything duly done or suffered 
thereunder; or (b) any right, privilege, obli- 
gation or liability acquired, accrued or 
incurred under any law so repealed; or (c) 


oe (djani 


There is also a proviso which is not relevant 
for our present purpose. It is necessary to 
emphasise here that Parliament had consi- 
dered it necessary to specifically to enact 
section 6 of Central Act III of 1951, even 
though inthe case of a repeal, there isa 
similar provision available already under the 
General Clauses Act. By reason of section 
6of Central Act UI of 1951, any right 
acquired under the repealed law is saved and 
preserved. 


Ij OHBLLAPPAN PILLAI Y, ANTHONI (Sethuraman, J.) 


9. Section 61 of the Transfer of Property Act, 
Which was also extended to the erstwhile 
Travancore State, provided for consolidation 
of mortgages by Central Act XX of 1979, 
Section 61 before the 1929 amendment ran 
as follows— 


“A mortgagor seeking to redeem any one 
mortgage shall, in the absence of a con- 
tract to the contrary, be entitled to do so 
without paying the money due under any 
separate mortgage made by him or by any 
person through whom he claims, on pro- 
perty other thanthat comprised inthe 
mortgage which he seeks to redeem.” 


Section 61 after the 1929 amendment runs as 
follows— 


“A mortgagor who has executed two or 
more mortgages in favour of the same 
mortgagee shall, in the absence ofa con- 
tract to the contrary, when the principal 
money of any two or more of the mort- 
gages has become due, be entitled to 
redeem any one such mortgage separately, 
or any two or more of such mortgages to- 
gether”. 


10. While under the unamended law, it was 
necessary for the mortgagor, who had execu- 
ted several mortgages in favour of the same 
mortgagee over the same property, to redeem 
all of them together, under the amended law, 
he is entitled to redeem any of them without 
at the same time redeeming the others. 
Thus, the principle of consolidation, which 
was available up to 1929 amendment, was 
taken away by that Act. In view of the 
specific provision in section 6 of Central Act 
III of 1951, the right which had heen acquired 
by the two mortgages, or had accrued in favour 
of the mortgage: to insist on the mortgage 
as well as the purakadom having redeemed 
together was not affected by the Central Act 
II of 1951. 


11. The normal rule is that the law of limi- 
tation applicable to the suit is the law in 
foroe at the date of the institution of the suit. 
See: Syed Yousuf v. Syed Mohammed! 


1. (1967)2 S. C. J. 244: (1967)2 An. W, R. (S.C.) 
58:(1967)2M L J. (S C.) 58: (1967)2 S. C.R. 
318: A. I.R. 1967 3.C. 1318. 


M. L.J. 16 
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There is equally a well-known principle that 
retrospective operation ought not to be given 
to a statute so as to take away vested rights, 
unless that effect cannot be avoided without 
doing violence to the language of the enact- 
ment, and that, except in special cases, the 
new law ought to be construed so as to 
interfere as little as possible with vested 
rights. See Rajah of Pittapur v. Venkata- 
subba Rao}. Thus even in the absence of sec- 
tion 6 of Central Act III of 1961, that Act (sic) 
cannot be taken as affecting the vested rights 
available under the Travancore Limitation 
Regulation. In effect, the period of limita- 
tion had to be computed from the date of the 
Purakadom. The position is a fortiori 
because of section 6, which preserves the 
continuance of the vested rights acquired 
under the repealed statute. 


12. The Indian Limitation Act, 1908, was 
substituted by the Limitation Act, 1963. 
Under the new Limitation Act, the period of 
redemption of mortgages was reduced to 30 
years. A special provision was, however, 
made in section 30 of the 1963 Act, reading 
as follows— 


‘Notwithstanding anything contained in 
this Act... (a) any suit for which the 
period of limitation is shorter than the 
period of limitation prescribed by the 
Indian Limitation Act, 1908, may be institu- 
ted within a period of seven years after 
the commencement of this Act or within 
the period prescribed for such suit by the 
Indian Limitation Act, 1908, whichever 
period expires earlier...’ 


The period of seven years was substituted for 
five years by the Limitation (Amendment) 
Act, 1969 (X of 1969) and the provision is 
deemed to have been so enacted from the 
commencement. Thus the plaintiffs hada 
period of seven years from ist April, 1964, 
when the Indian Limitation Act of 1963 came 
into force. The period of seven years would 
thus expire on 3lst March, 1971, and the 
suit was filed on 2nd January, 1971. 


13. In the light of the above discussion, the 
plaintiffs had an extended period of limita- 


1, (1916) 1. L.R.39 Mad. 645:29 M.L. J. i ;2 
L. W. 661 : 30 I. C94 (F. B.). 
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tion from the date of purakadom notwith- 
standing Parliament extending the Indian Act 
to the erstwhile Travancore territory, and by 
reason of section 30 of the Limitation Act of 
1963, the plaintiffs could institute a suit on 
or before 31st March, 1971. 


14. We may now examine the three decisions 
which are citedin the Order of Reference 


by Nainar Sundaram, J. The earliest decision 


` 


chronologically is that of Mohan, J. in 
Thomas v Victor. This judgment is dated 
19th September, 1975. In that case, the suit 
property was mortgaged on 3rd February, 
1076 (M. E.) and there was a purakadom on 
7th April, 1093 (M. E.). The purakadom stated 
inter alta that the possession under the 
mortgage was io be on the basis of the 
purakadom alone. In 1966 the plaintiff in 
that case filed a suit for redemption of the 
mortgage of 1076 and the purakadom of 
1093. He was faced with the defence that 
the suit was time-barred. The learned Judge 
held that the right to consolidation was a 


vested right and that in view of the recitals in ` 


the purakadom, the two mortgages would be 
consolidated so that piecemeal redemption was 
impossible. The learned Judge relied on 
Nachiappa Goundan v. Samiappa Goundan 
and another?. in support of his view, that the 
right of consolidation was nota mere right 
to have the advantage of an existing status 
and that it was a vested right in property, 
There is nothing in this decision which runs 
counter to the view that we are taking. We 
do not, think itis necessary to refer to this 
decision more elaborately. 


15. The next one is the decision of Varada- 
rajan, J. as he then was, in Parameswaran 
Thampi v. Kanakamma Thankachi and 
others’, the judgment having been pro- 
nounced on 2nd December, 1975. In that 
case, there was a mortgage of 1886 anda 
subsequent charge of 1915 in favour of the 
mortgagee. The suit was filed in 1969 for 
redemption (the documents refer to the years 


. in Malayalam Era). The defence was that the 


—- 


suit was barred by limitation. The learned 
Judge was of the view that after the Amend- 
ment Act XXVIII of 1929, amending section 


——_—<—<—$<——— EE  e— 
i. (1976) 2M. L. J. 5: 89L. W. 164:A, I. Re 
1976 Mad. 273 : 
2. (1946) 
3. (1977) 90 L.W. 25 
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61 of the Transfer of Property Act, the 
mortgagee was not entitled to insist on the 
mortgagor redeeming the subsequent charge. 
In the view of the learned Judge— 


“Therefore, after the Amendment Act 
XXVIII of 1929, the mortgagee was not 
entitled to insist on the mortgagor 
redeeming the charge created under the 
original of Exhibit A-2, before he could 
redeem the mortgage created under Exhibit 
A-1, Therefore, it would follow that after 
the Limitation Act, 1908 had been made 
applicable to the area concerned by the 
Part B States (Laws) Act III of 1951, in 
absence of any provision in the Limitation 
Act, 1908, „corresponding to section 20 of 
the Limitation Regulation VI of 1100 M. E. 
it Was open to the mortgagor to redeem the 
mortgage covered by Exhibit A-1 alone (of 
the year 1886) and it was not Open to the 
mortgagee to insist on the redemption of 
the charge created by the original of 
Exhibit A-2 (of the year 1915), before the 
mortgagor could be allowed to reedeem 
the mortgage covered by Exhibit A-1. 
The Limitation Act, 1908, had been made 
applicable to the area with effeet from Ist 
April, 1951, and the mortgagor has to 
redeem the mortgage covered by Exhibit 
A-1 within sixty years from the date of its 
execution, namely, 25th June, 1886 and 
the suit filed only in 1969 ig Clearly barred 
by limitation...” 


Though reference appears to have be 

to section 6 of the Part B (States law 
at page 260 of the judgment, the -effect of 
that provision does not appear to have been 
properly appreciated. Section 6 ag given in 
the judgment proceeds as if there was a mere 
repeal without the saving to which we have 
made reference earlier. As the Part B States 
(Laws) Act (III of 1951) has preserved the 
rights acquired under section 20 of the 
Travancore Limitation Regulation, which js 
a vested right, the operation of section 20 
would continue with reference to this instru- 
ment. The Supreme Court has pointed out 
inthe State of Punjab v. Mohan Singh 
Partap Singh’, l z 





Eg 
ee 


1. 19559. C. J. 25 : (1955) 1 S, C, ; 
1955 S, C. 84 at 88. ) 1S. C. R. 893; A. I.R. 


1] CHELLAPPAN PILLAI ¥. ANTHONI (Sethuraman, J.) 


“Whenever there isa repeal of an enact- 
ment, the consequences laid “down in 
section 6 of the General Clauses Act will 
follow unless, as the section itself says, a 
different intention appears. In the case of 
a simple repeal there is scarcely any room 
for expression of a contrary opinion. But 
when the repeal is followed by fresh legisla- 
tion on the same subject we would 
undoubtedly have to look to the provisions 
of the new Act, but only for the purpose 
of determining whether they indicate a 
different intention. 


The line of enquiry would be, not whether 
the new Act expressly keeps alive old rights 
and liabilities but whether it manifests an 
intention to destory them. We cannot 
therefore, subscribe to the broad proposi- 
tion that section 6 of the General Clauses 
Act, is ruled out when there is repeal of 
an enactment followed by a fresh legisla- 
tion. section 6 would be applicable to 
such cases also unless the new legislation 
manifests an intention incompatible with 
or contrary to the provisions of section 6.” 


Thus the line of enquiry, as to the conse- 
quence of the introduction of the Indian 
Law by Central Act III of 1951 is to find out 
whether it manifests an intention to destroy 
the old rights acquired under the Travancore 
Limitation Regulation. Section 6 of the same 
Act itself manifests an intention not to 
destroy these rights. Consequently, the 
bsence of a provision corresponding to 
section 20 of the Travacore Limitation 
Regulation in the extended Indian Law will 

not have the effect of confiscating the rights 
' lacquired by the plaintiffs. We are, therefore, 
unable will respect to agree with the view 
which commended itself to the learned Judge 
in Parameswaran Thampi v. Kanakamma 
Thankachi and others’. 


16. The last decision is that of Ismail, J. 
as he then was in Ponnian Nadar and others 
Thaveethu Nadar and others?. In that case, 
also, there wasa mortgage of 1859 followed 
by a purakadom of 1906. The suit for 
iredemption was filed in 1964. It was held 
that the suit was not barred by limitation 
and the reasoning of the learned Judge is 
that there is nothing either in the Indian 





. 1. (1977) 90L. W. 258. 
2, (1979) 92 L. W. 128. 
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Limitation Act, 1908, or in the provisions 
contained in the Central Act II of 1951, to 
take away or destroy the right available to the 
plaintiff under section 20 of the Travancore 
Limitation Regulation and that consequently, 
notwithstanding the repeal of the Travan- 
core Limitation Regulation and the extension 
of the Indian Limitation Act, 1908, to the 
area in question, the mortgagor was held 
to have the right to compute the period of 
limitation prescribed by the Indian Limita- 
tion Act from the date of the purakadom, 
that is, from 1909. As the suit, was filed in 
1964, it was held that it was within time. 
We agree with the reasoning and conclusion 
of the learned Judge with respect. The 
result is, we restore the decision of the trial 
Court decreeing the suit and reverse the 
decision of the lower appellate Court. The 
appeal is accordingly allowed. There will 
be no order as to costs. 


S. J. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
(Special Original Jurisdiction.) 


PRESENT:—Balasubrahmanyan and Padmana- 
bhan, JJ. 


The Workmen of Buckingham and Carnatic 
Mills represented by the General Secretary, 
Buckingham and Carnatic Mills Staff Union 
Madras-2 and others Petitioners* 


Y. 


The State of Tamil Nadu represented by 
the Secretary to Government, Labour and 
Employment Department, Fort St. George, 
Madras-9 and others Respondents. 


Constitution of India (1950), Article 226, 
Industrial Disputes Act (XIV of 1947), section 
12—Writ of mandamus— Nature and scope— 
Commissioner of Labour acting under section 
12 of the Industrial Disputes Act—Com- 
missioner’s duties administrative in nature— 
Settlement between a company and its work- 
men contractual in nature—Writ of mandamus 
cannot lie to enforce the settlement. 


A writ of mandamus is a command issued by 
a Court to a person holding a public office 
or against a corporation or inferior Court for 
enforcement of duties which under the law 
for the time being in force are clearly incum- 
bent upon such person or Court in his or its 
public character or corporation in its corpo- 
rate character. ; [Para. 20.] 


The writ of mandamus is an extraordinary 
remedy. It is in form a command directed to a 
person, corporation or an inferior tribunal 
requiring him or them to do a particular thing 
therein specified which appertains to his or 
their office and is in the nature ofa public 
duty. So long as the duty that is sought to 
be referred is in the nature of a public duty, 
it is not necessary that the person or the auth- 
ority on which the duty is imposed should be 
a public official or an official body. ít is 
further necessary that the person claiming a 
writ of mandamus must have a legal right to 
the performance ofa legal duty by the one 
against whom the writin sought [Para. 23.] 


W, P. Nos. 11488 and 11489 of 1981. 
Tth April, 1982, 
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The Commissioner of Labour while acting 
under section 12 of the Industrial Disputes 
Act as Conciliation Officer, is not invested 
with the power to adjudicate an industrial 
dispute. All that he can do is to try to per- 
suade the parties to come to a fair and ami- 
cable settlement. In other words, his duties 
are only administrative and are purely inci- 
dental to industional ad judication. 


[Para, 24.] 


Ifany of the parties to the settlement is 
aggrieved by the non-implementation of the 
terms of the settlement by the other party, 
then the remedy of the aggrieved party 
would be to move the Government for sanc- 
tion to prosecute the party in breach under 
section 25. Thereis nothingin the Act or 
the Rules imposing a statutory duty on the 
Commissioner of Labour to seek the enforce- 
ment of a settlement entered into between the 
management and workmen under section 12 
(3) of the Act. [Para 24.] 


The scope and amplitude of Article 226 are 
wide. A person or authority to be amen- 
able to the juridiction of the High Court 
under Article 226 need not fall under the 
cotegory of ‘other authority’ within the 
meaning Of Article 12 of the Constitution. 
The person referred in Article 226 must be a 
person to whom a writ will lie according to 
the well-established principles depending 
upon the nature of the writ sought for. 


[Para. 36.] 


The implementation of the settlement entered 
into by a company with its workmen (under 
section 12 (3) of the Industrial Disputes Act) 
cannot be called a duty which is in the nature 
of a public duty. The obligation arising 
under be settlement is purely contractual 
and a writ of mandamus cannot issue for the 
enforcement of a contractnal right. 

[Para. 38.] 


Cases referred to :— 


Dabour (D. R. S.K. Burman) v. The Workmen, 
(1968) 1M, L.J. (S. N.)8; Sohan Lal v. 
Union of India, 1957 S. C. J. 489 : 1957 
S. C. R. 738 : (1957)2 An. W. R. (S. C.) 50 : 
(1957)2 M. L. J. (S. C.) 50: A.I. R. 1957 
S. C. 529 ;, Praga Tools Corporation ~. 
C. V. Imanyal, (1970) 1 S.Ç. J, 91 : (1970) 


I] WORKMEN OF B. & C. MILLS Y. STATE OF TAMIL NADU (Padmanabhan, J.) 


1 An. W. R.(S.C.) 29: (1970)1 M. L. J. 
(S. C.) 29 : (1969) 3 S. C. R. 773: (1970) 1 
Comp. L. J. 50: (1969) 1 S.C C. 585: A.L R. 
1969 S. C. 1306 ; Sukhdev Singh v. Bhagatram, 
(1975) 1 S. C C. 421 : (1975) 3 S. C. R. 619 . 
A. I. R. 1975 S. C. 1331; Macullough v. 
Maryland, (1819) 4 Wheat. 316; Pfizer v. 
Ministry of Health, (1964) 1 Ch. 614; New- 
York v. United States, (1945) 326 U. S. 572: 
Helvering v. Gerhardt, (1937) 304 U. S. 405 ; 
South Carolina v. United States, (1905) 199 
U. S. 437; R. D. Shetty v. The International 
Airport Authority of India, (1979) 2 L. L. J. 
217 ; Som Prakhsh Rekhi v. Union of India, 
(1981) 1 S. C. J. 458 : 5I Comp. Cas. 71 : 57 
F. J. R. 370 : (1981) 1 S. C. C. 449: A.L R. 
1981 S.C. 212 : ((1981) 2 S. C. R. 111 :(1981) 
1 L. L. 3.79 ; Ajay Basia v. Khalid Aujib 
Suhravardi, (1981) 1 L. L. J. 103 ; Managing 
Director v. Vijay Narayan Vajpayee, ce l 
L. L. J. 222; Gadea Nagabhushanam Reddi, 
Inre I. L. R. (1950) Mad. 1119 : (1950) 2 
M. L J. 278 : 63 L. W. 781:A. I. R. 1951 
Mad. 249 ; Thippaswami, In re (1951) 2 
M. L. J. 171 :64 L. W. 665 : A.I. R. 1952 
Mad. 112; Indian Tobacco’ Corporation v. 
State of Madras, (1954)1 M. L. J. 429: 
I. L. R. (1954) Mad. 754 : A. I. R. 1954 Mad. 
549 ; Garishad Mineral Water Manufacturin 

Co., Ltd v. H. M. Jag tiani, A. I. R. 1952: Cal 
315; India Sugar Mills Association v. Secretary 
foGovernment, U. P. Labour Dept., (1950) All. 
L. J 767 : I. L. R. (1952) 1 All. 186:A.L. R. 
1951 All. 1(F.B.); United India Fire and 
General Insurance Co., Lid. v. A. A Nathan, 
(1980) 1 L L. J. 369 : (1981) Lab. I.C. 1076 ; 
T. Gattaiah v. Commr. of Labour, (1981) 1 
An. W. R. 259 : (1981) Lab. I. C. 942 : (1981) 


2 L.L. J. 54; M. M. Pathak v. Union of 


India, (1978) 1 L. L. J. 406 : (1978) Lab. I. C. 
613 ; L. I. C. v. D. J. Bahadur, (1981) 1 
L. L. J. 1 : (1980) Lab. I. C. 1218:A. I. R. 1980 
S. C. 2181. 


Petitions under Article 226 of the Constitu- 
tion of India, praying that in the circumstan- 
ces stated therein and in the affidavit filed 
therewith, the High Court will be pleased to 
issue writs of mandamus (i) directing the 
second respondent to prohibit the third 
respondent from laying off the staff until such 
time the voluntary retirement scheme is 
implemented as per Clause (v) of the Memo- 
randum of undertaking which is annexed ag 
Annexure’ to the Settlement, dated 6th June, 
1981 (in W. P. No. 11488 of 1981). (2) direct- 
ing the second respondent to tale all mea- 
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sures to sce that the 3rd respondent imple- 
ments Clause (y) of the Memorandum of 
understanding which is annexed as Annexure 
‘A’ to Settlement, dated 6th June, 1981 reach- 
ed under section 12 (3) of the Industrial 
Disputes Act by offering voluntary retire- 
ment to the extent of the Staff found excess 
as a result of the revised manning strength (in 
W. P. No. 11489 of 1981). 


N. G. R. Prasad for M/s. Row and Reddy and 
R. Rajaram, for Petitioners. 


S. Jagadeesan, for Government Pleader, for 
Respondents 1 and 2. 


F. P. Raman for M/s. King and Partridge, 
Advocates, for 3rd Respondent. 


The Judgment of the Court was delivered by 


Padmanabhan, J.*—The prayer in the 
writ petitions filed by the Buckingham 
and Carnatic Mills Staff Union is for the 
issue of a writ of mandamus, directs 
ing the second respondent—Commissioner 
of Labour, Madras to prohibit the third 
respondent—The Management of Binny 
Limited (Buckingham and Carnatic Mills 
Unit) from laying off the Staff until such 
time the voluntary retirement scheme is 
implemented as per clause (V) of the Memo- 
randam of understanding which is annexed 
as Annexure ‘A’ to the settlement dated 6th 
June, 1981. In substance the petitioners are 
seeking a writ of mandamus to compel the 
second respondent—Commissioner of Labour 
to enforce a settlement arrived at between 
the parties under section 12 (13) of the 
Industrial Disputes Act. One of the ques- 
tions, therefore, that arises for adjudication 
in the writ petition is the jurisdiction of 
this Court under Article 226 of the Constitu- 
tion of India to issue a writ of mandamus, 
directing the Commissioner of Labour to 
enforce a settlement arrived at between the 
managenent and the workmen under sec- 
tion 12(3) ofthe Industrial Disputes Act. 
(K. Kalaimani and 114 others v. Governmeni 
of India, Minis try of Commerce, By its New 
Delhi of Secretary and others‘, was filed by 
some of the employees of the Buckingham and 
Carnatic Mills against the management as 
well as the Commissioner of Labour, for an 
identical relief. ` Ramanujam,J., before 

* 10th February, 1982. 

1, W.P.No 11168 of 1984, 
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whom the writ petition came up for admis- 
sion, dismissed the writ petition in limine. 
The learned Judge has rendered an elabo- 
rate judgment and has come to the conclu- 
sion that once there is a saction 12 (3) settie- 
ment between the management and its work- 
men, then the matter becomesa binding 
contract between the contracting parties and 
thereafter the relationship is purely contrac- 
tual and if there is any breach of the settle- 
ment or its terms by any of the parties, then 
that matter has to be agitated elsewhere and 
not in proceedings under Article 226 of the 
Constitution. 


2. While Mr. Y. P. Raman, learned counsel 
for Buckingham and Carnatic Mills would 
state that the question of the maintainability 
of the writ petition is concluded by the judg- 
ment of Ramanujam, J., Mr. Prasad, learned 
counsel for the petitioners would contend 
that the view taked by Mr. Justice Ramanu- 
jam, regarding the maintainability of the 
writ petition is not correct and requires 
reconsideration, The learned counsel also 
would urge that the said judgment is not 
binding on me as it was dismissed at the stage 
- admission and has therefore no binding 
eltect. 


3. No doubt, as rightly contended by Mr. 
Prasad, this decision cannot be a binding 
precedent on me as it has been dismissed at 
the stage of admission (Vide—Dabur (D. R.S. 
K. Burman) v. The Workmen'. However, I 
am satisfied that the learned Judge, while 
disposing of the earlier petition, had elabo- 
rately coasidered the matter. [n the circum- 
stances. I feel that in substance, the 
correctness or otherwise of the view taken by 
Ramanujam,J., hasto be considered. Fur- 
ther, the question raised is of some import- 
ance and is of frequent occurrence under the 
provisions of the Industrial Disputes Act. 
I therefore consider it as appropriate that the 
matter should be heard and disposed of by a 
Bench. The Writ Petition will be therefore 
placed before my Lord, the Officiating Chief 
Justice for appropriate directions as to the 
writ petition being posted before.a Bench. 


4. Mr. Prasad, learned counsel for the 
petitioners states that in view of the urgency 
of the matterhe gota date fixed for the 
expeditious disposal ,of the writ petitions and 
that is why the writ petitions had appeared at 
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the top of the list. Learned counsel therefore 
makes a fervent appeal that the matter should 
be directed to be placed before the Bench at 
the top of the list. Any direction regarding 
the posting has only to be done by my Lord, 
the Officiating Chief Justice. [ therefore 
commend for the consideration of my Lord, 
the Officiating Chief Justice. the plea made 
by Mr. Prasad for an early posting of the 
case before a Bench. 


5. These petitions coming on for hearing in 
pursuance of the aforesaid reference, on 
Thursday and Friday the 25th and 26th days 
of February, 1982 and Monday the Ist day of 
March, 1982 inthe presence of the said 
Advocates and having stood over for conside- 
ration till this day, the Court made the fol- 
lowing Order:- 


The judgment of the Court was delivered by 


Padmanabhan, J.—These two writ petitions 
have been filed by the General 
Secretary of the Buckingham and 
Carnatic Mills Staff Union and two others: 
In W. P. No. 11489 of 1981, the petitioners 
have prayed for the issue of a writ of manda- 
mus directing the second respondent, Com- 
missioner of Labour, Madras, to take all 
measures to see that the third respondent, 
M/s Buckingham & Carnatic Mills Ltd., 
hereinafter referred to as the Management, 
implements Clause (vy) of the Memorandum 
of Understanding which is annexed as Anne- 
xure ‘A’ to the Settlement, dated 6th Sune, 
1981 reached under section 12 (3) of the 
Industrial Disputes Act, by offering volun- 
tary retirement to the extent of the staff 
found excess as a result of the revised mann- 
ing strength. In W. P. No. 11488 of 1981, 
the petitioners have prayed for the issue of a 
writ of mandamus directing the second res- 
pondent to prohibit the third respondent 
from laying off the staff until such time the 
voluntary retirement scheme is imple- 
mented. 


6. The facts leading to the filing of the writ 
petitions may be stated as follows:- The B 
& C Mills in which about 10,000 workers and 
1029 staff members (Administrative and 
Technical) were employed was closed on ist 
January, 1981. Thereafter, attempts were 
made by members of Parliament belonging to 
various political parties in Tamil Nadu and 
the Minister for Commerce, Government of 
India, to find oyt ways and means of reopen- 
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ing the Mills to avoid a number of workers 
being rendered jobless. This resulted ina 
memorandum of understanding being arrived 
at on 28th March, 1981. The said memoran- 
dam was signed by the then Joint Secretary, 
Department of Textiles, Ministry of Com- 
merce, Governament of India, and the B & C 
Workers Union representing the staff and the 
workmen. The said memorandum of under- 
standing declared that a representative of the 
Tamil Nadu Goverament would assist the 
workers union and the Management to arrive 
at a settlement. The memorandum of under- 
standing further provided for a revised 
workload/produstivity/manning/staf pattern 
tobe given effect from the date of 
reopening of the mills and the date limit for 
implementation of the revised workload/ 
productivity/manning/staff pattern was fixed 
as from the date of reopening of the 
mills. Just before the reopning of the mills, 
a settlement was entered into between the 
management of B & C Mills and the work- 
mən before the Commissioner of Labour 
under section 12 (3) of the Industrial Dispu- 
tes Act, hereinafter referred to as ‘the Act’ 
and rule 25(1) of the Industrial Disputes 
Rules, hereinafter referred to as ‘the Rules’. 
It is the case of the petitioners that the 
memorandum of understanding dated 28th 
March, 1981 contained a voluntary retirement 
scheme which permitted the employees to 
voluntarily retire with retirement benefits of 
50 per cent. of the emoluments (wage and 
dearness allowance only) last drawn (to be 
paid in lumọ sum or monthly onthe option 
of the voluntarily retiring employee) till he 
reached the age of retirement fixed under the 
standing orders viz , 58 years. Itis the case 
of the petitioners that the management did 
not actintermsof the memorandum of 
understanding and also in terms of the 
settlement entered into between the parties 
under section 12 (3) of the Act. The mills 
were reopened on 19th June, 1981. On the 
reopening of the mills contrary to the terms 
contained in the memorandum of under- 
standing dated 28th March, 1981, and section 
12 (3). Settlement dated 6th June, 1981, the 
management laid off about 270 persons as 
surplus staff without allowing them to take 
advantage of the voluntary retirement 
scheme envisaged under clause (v) of the 
memorandum of understanding. 


8. In this context, it may also be mentioned 
that the petitioners bya letter _ dated 7th 
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August, 1981, called upon the management to 
extend the benefit of voluntary retirement 
scheme to the said 270 persons. This was 
hot accepted by the management. Thereupon, 
the petitioners made a representation to 
the Commissioner of Labour. The Commis- 
sioner of. Labour, the second respondent, 
held discussions between the management 
and members of the union. Thereafter, the 
Commissioner of Labour addressed the first 
respondent, the Government of Tamil Nadu, 
to refer to the Industrial Tribunal, Madras, 
the issue relating to the question of interpreta- 
tion of the settlement arrived at between the 
parties on 6th June, 1981, for adjudication. On 
18th November, 1981, the Government reques- 
ted the Commissioner of Labour to advise 
the management and the union to settle the 
various issues between the management and 
workmen amicably. The Commissioner of 
Labour, Madras in turn advised the peti- 
tioners and the management accordingly. It 
is in these circumstances, the petitioners have 
filed these writ petitions. 


9. Before dealing with the various conten- 
tions advanced by the counsel for the peti- 
tioners as well as the management and res- 
pondents 1 and 2, it is necessary to set forth 
the terms of the memorandum of understand- 
ing dated 28th March, 1981, and the settle- 
ment, dated 6th June, 1981. Clause (t) of 
the memorandum of understanding states 
that talks between the B & C Mills and the 
workmen would commence with immediate 
effect with a view to consider proposals to 
improve existing workload/productivity/ 
manning and to prescribe appropriate wage 
norms. A representative of the Tamil Nadu 
Government would assist in the talks. His 
decisions in disputed matters would be final 
subject to concurrence by the Central 
Government. As and when sectorial work- 
load/ productivity/manning/appropriate wage 
norms were settled, they would be imple- 
mented on that ground. Clause (ii) provided 
that from the date of reopening of the mills, 
it would revert to 7-day 24 hour working. 
Clause (iii), which is the most relevant clause 
for the purpose of these writ petitions, deals 
with the voluntary retirement scheme. Both 
operative and non-operative staff of B & C 
Mills who had completed the age of 54 years 
as on Ist January, 1981, would be entitled to 
take adventage of the voluntary retirement 
scheme. The option under the scheme has to 
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be exercised within 30 days of the commence- 
ment ofthe scheme. The persons who 
opt for such scheme would be permitted to 
voluatarily retice with retirement benefits of 
50% of the emoluments till he reached the age 
of retirement which was 58 years under the 
standing orders. The emoluments would 
take in only the wage and dearness allowance 
last drawo. The amount would be paid in 
lump sum or monthly at the option of the 
employees who volunteer to retire under the 
scheme. The benefit would be available in 
addition to the other benefits available to the 
employees under the Act. The clause 
envisagas that about 1223 workers and 104 
non-operative staff would opt for the scheme. 
lf, however, that number of employees do 
opt to retire under the voluntary- retirement 
scheme, the offer would be extended to those 
employees who had completed the age of 50 
years on lst January, 1981. However, in 
the case of those parsons, compensation 
would be restricted to 50% of the emolu- 
ments for a period of 24 months, 
irrespective of their age. The clause 
further states that even after this extension 
if sufficient nunber of people to take up the 
figure of 1327 personnel do not opt to 
voluntarily retire, the number required to 
make up the expected strength would be laid 
off. Clause (iv) states implementation of 
the scheme of voluntary retirement would be 
after the revised workload/productivity/ 
manning/appropriate wage norms mentioned 
in clause (i) was settled and implemented. 
Clause (v) states that the difference, if “any, 
between the appropriate manning strength as 
arrived at on the basis of the norms 
mentation in clause (#) and, the manning 
strength that results consequent to the imple- 
mentation of the voluntary retirement seheme 
as provided for in clause (iii) would be 
adjusted by extension of the voluntary retire- 
ment scheme further on the basis of age, 
failing which the surplus, if any, would be 
laid off. Thesettlement dated 6mb June, 
1981, entered into between the management 
and the workmen b2fore the Commissioner 
of Labour, Madras, under section 123) of 
the Act states that the memorandum of 
understanding dated 28th March, 1981, should 
be treated as an integral part of the settle- 
ment. Itis not necessary to refer to the 
other clauses in the settlement, dated 6th 
June, 1981. 
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10. On30th March, 1981, One Thiru 
Kamalarathnam, I. A. S. (Retired) was nomi- 
nated by the Tamil Nadu Government as 
representative to decide the manning strength 
in terms of clause (i) of the memorandum 
of understanding. On 2nd May, 1981, Thiru 
Kamalarathnam called upon the employees 
between the age group of 54 years and 58 
years to exercise their option ina prescribed 
form to go on voluntary retirement. As 
against the envisaged date of 104 mem- 

ers of the Staff only 87 offered to retire | 
under the voluntary retirement scheme. 
Therefore, on 9th May, 1981, Thira Kamala- 
rathnam issued notices to the petitioners’ 
Union and the workmen extending the volun- 
tary retirement scheme to the lower age 
group. Ono 21st May, 1981, he announced 
that the new manning strength for the staff is 
607, but subsequently revised it to 619. The 
result of the determination of the manning 
strength was that the number of staff was 
brought down from 1029 to 619. On the basis 
of the new manning strength determined as 
619, 410 members of the staff would be entitl- 
ed to take advantage of the voluntary retire- 
ment scheme. 87 persons had already opted 
to retire pursuant to the notice issued by 
Thiru Kamalarathnam on 2nd May, 1981. 
Consequently, the management was bound to 
offer the voluntary retirement scheme to the 
remaining 323 employees. The grievance of 
the petitioners is that there is no justification 
on the part of the management to refuse the 
benefit of voluntary retirement scheme to 
these 323 members of the staff and these per- 
sons should not be laid off. 


11. The case of the management is that the 
writ petitions themselves, being mainly direct- 
ed against the third respondent—manage- 
ment, are not maintainable on those grounds. 
Firstly, the B & C Mills is not a public 
authority and consequent]y, this Court would 
have no jurisdiction to issue any writ in 
exercise of its powers under Article _ 225 of 
the Constitution. Secondly, the settlement 
entered into between the management and 
the representative of the Union under section 
12 (3) of the Act, was in the nature of a con- 
tract between the management and its 
workmen. Further, the petitioners have got an 
adequate and effective remedy under the pro- 
visions of the Act forthe redress al of their 
grievance arising out of the threatened lay 
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off. Further, it would be equally open to 
the petitioners to move the first respondent- 
Government of Tamil Nadu to refer any 
question with regard to the interpretation of 
clauses in the memorandum of understanding 
dated 28th March, 1981, for adjudication by 
the Industrial Tribunal, Madras. Asa 
matter of fact, the petitioners have approa- 
ched the Government of Tamil Nadu for 
referring the question of interpretation of 
Clause (vy) of the memorandum of under- 
Standing for adjudication by the Industrial 
Tribunal Madras, and the matter is receiving 
the attention of the Government In the 
circumstances. the writ petitions themselves 
not maintainable. Itis then contended that 
the Commissioner has no powers either under 
the provisions of the Act or otherwise to 
issue any directions to the third respondent 
in the manner prayed for in the writ petitions 

The counter-affidavit further proceeds to state 
that the voluntary retirement scheme was 
commenced on 8th May, 1981, for workmen 
above 54 years of age. It was extended to 
lower age groups in terms of clause (iii) of 
the memorandum of understanding. In terms 
of the memorandum of understanding, the 
workmen and the staff had only 30 days to 

oxercise their option to take advantage of the 
voluntary retirement scheme. Consequently. 
Thiru Kamalarathnam refused to receive 
applications from the workmen and the staff 
to voluntarily retire on the ground that the 30 
days time for making the applications as 
envisaged in the memorandum of understand- 
ing expired. Though Thiru Kamalarathnam 
has fixed the last date as 20th May, 1981, for 
receiving applications from employees to 
voluntarily retire, he extended the date to 
9th June, 1981 Among the applicants there 
were persons below the age of even 50 years. 
In these circumstances, the management 
decided to retrench the surplus staff. The 
Management further contended that W. P. 
No. 11168 of 1981 had been filed by some of 
the employees for identical reliefs. Rama- 
nujam. J., took the view that once a settle- 
ment under section 12 (3) is entered into 
between the management and the workmen, 
it becomes a binding contract between the 
parties and if there is any breach of the 
settlement or the terms by any of the parties, 
the matter could not be agitated in proceed- 
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ings under Article 226 of the Constitution 
of India to preventa breach of contract by 
the parties or for specifically enforcing the 

contract. 5 


12. On 22nd February, 1981, the petitioners 
have filed a supplemental affidavit to the 
effect that B & C Mills is an ‘authority’ within 
the meaning of Article 12 of the Constitution 
of India, The Management has fileda 
counter affidavit denying the stand of the 
petitioners that B & C;Mills is an ‘authority’ 
within the meaning of Article 12 of the 
Constitution of India and is amenable to the 
jurisdicction of this Court under Article 
226 of the Constitution of India. 


13. Mr. N.‘G. R. Prasad, thelearned coun- 
sel for the petitioners, raised the following 
contentions. (i) Under the terms of the 
memorandum of understanding dated 28th 
March, 1981, the appropriate manning strength 
forthe mills has got to be determined: by 
Thiru Kamalarathnam. Itis only after the 
manning strength is determined, it would be 
possible to know the exact difference in the 
number of members of the staff as originally 
envisaged and the number of members who 
have to be declared surplus. Once that 
figure is arrived at it would be the duty of 
the management to extend tothe surplus 
staff the opportunity to take advantage of the 
voluntary retirement scheme. The time-limit 
of 30 days as envisaged in clause (iii) of the 
memorandum of understanding cannot be 
applied before the manning strength is deter- 
mined. The failure of the management to 
offer retirement benefit scheme to the mem- 
bers of the staff, who have become surplus 
by reason of the determination of the mann- 
ing strength at 619, amounts to a breach of 
the settlement arrived at between the manage- 
ment and its workmen under section 12 (3) of 
the Act. Itis the statutory duty of the 
second respondent — Commissioner of 
Labour, Madras, before whom section 12 (3) 
settlement was arrived at to see that the 
management implements the terms of the 
said settlement. 


14. There is no doubt with regard to the 
interpretation of clause (vy) of the memoran- 
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dum of understanding. In the circum- 
stances, there is no need for referring any 
question of interpretation with regard to clause 
(vy) for adjudication before the Industrial 
Tribunal, Madras. In any event, the first 
respondent—State Government must be 
deemed to have turned down the recommenda- 
tion of the Commissioner of Labour for 
referring the question of interpretation of 
Clause (v) of the memorandum of under- 
standing for adjudication by the Industrial 
Tribunal, Madras. That being the case‘ if 
this Court comes to the conclusion that there 
is no ambiguity in clause (v) of the memoran- 
dum of understanding and the management 
have failed to act in terms of the said clause, 
it would be open to this Court to compel the 
Commissioner of Labour, the second respon- 
dent, to direct the management to implement 
the terms of the settlement and also to pro- 
hibit the management from retrenching the 
surplus staff in violation of the terms of the 
settlement. Assuming, without admitting, 
that no writ would issue against the second 
respondent for directing the management to 
implement the settlement, dated 6th June, 
1981, and to prohibit them from retrenching 
the surplus staff, this Court could issue 
appropriate writ or direction in the nature of 


a writ directly to the management directing - 


them to implement the settlement, dated 6th 
June, 1981, by offering voluntary retirement 
scheme to the surplus staff and by prohibi- 
ting them from retrenching them. In this 
context, the learned counsel further urged 
that B and C Mills is a public authority with- 
in the meaning of Article 12 of the Constitu- 
tion of India. In any event, the learned 
counsel urged, a writ under Article 226 of the 
Constitution of India could be issued even 
against a private individual. 


15. Onthe other hand, Mr. V.P. Raman, 
the learned counsel for the management 
urged that when once a settlement has been 
arrived at between the management and the 
workmen under section 12 (3) of the Act, the 
Commissioner of Labour has no further 
powers to compel the management to give 
effect to the terms of the settlement, even if 
it assumed for the sake of argument that the 
management had committed a breach thereof. 
Further, onthe facts of the caseon a 
representation made by the petitioners and the 
second respondent, Commissioner of Labour, 
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had discussions with the petitioners and the 
management. The Commissioner of Labour 
came to the conclusion that there was a 
genuine difficulty in interpreting clause (¥). 
Accordingly, the Commissioner recommended 
to the State Government to refer the ques- 
tion of interpretation of claues (v) of the 
settlement, dated 6th June, 1981, for adjudica- 
tion by the Industrial Tribunal. The 
said question is still under the considera- 
tion of the Government The petitioners 
are not correct in saying that the Government 
have turned down the recommendations 


of the Commissioner for reference of 
the question for adjudication by the 
Industrial Tribunal. The writ petitions 


do not contain a prayer for the issue a writ 
of mandamus against the management. Even 
granting that this Court can mould the relief 
to be granted to the petitioners in an appro- 
priate manner, this Court cannot issue a writ 
of mandamus to the management as it is not 
an authority within the meaning of Article 
12 of the Constitution of India, as contended 
for by the learned counsel for the petitioners. 
Further, the management also would not be 
amenable to the jurisdiction of this Court 
under Article 226 of the Constitution of 
India, as it is not performing any pablic or 
statutory duty. The settlement entered into 
between the management and the workmen 
on 6th June, 1981, is purely contractual in 
character and consequently the petitioners 
cannot invoke the jurisdiction of this Court 
under Article 226 of the Constitution of 
India. The learned counsel also urged that 
the present ‘writ peons are barred by res 
judicata by the dismissal of W. P. No. 11168 
of 1981 by Ramanujam, J. In any event, 
argued. Mr. Raman, even on the merits the 
petitioner’s contentions cannot be sustained 
on the language of the memorandum of under- 
standing. 


16. The learned Government Advocate, 
Mr. S. Jagadeesan argued that the writ peti- 
tions are not maintainable. The petitioners 
filed a representation before the Commis- 
sioner © Labour. The Commissioner 
accordingly held discussions with the peti- 
tioners and the management and recommen- 
ded to the Government that, in view of 
difficulty in interpreting clause (v) of the 
settlement, dated 6th June, 1981, the question 
should be referred for adjudication by the 
Industrial Tribunal. The Government have 
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not passed final orders on the petition. In 
fact, the petitioners themselves have invoked 
the jurisdiction of the Government under 
section 36-A of the Act for referring the 
question for adjudication by the Industrial 
Tribunal, Madras. Further, the Government 
have not taken a final decision on the 
matter. By the letter, dated 18th November, 
1981, the Government have only requested 
the Commissioner of Labour to advise the 
management and workmen to resolve their 
various differences amicably. However, that 
does nót mean that the Government have 
turned, down the recommendations of the 
Commissioner of Labour to refer the 
question for adjudication by the Industrial 
Tribunal. 


17. Before considering the question whether 
a writ of mandamus as prayed for by the 
petitioners can be issued against the second 
respondent, Commissioner of Labour, it is 
necessary to consider the scope and nature of 
a writ of mandamus. A writ of mandamus 
is a command issued by a Court toa person 
holding a public office or against a corpora- 
tion or inferior Court for the enforcement of 
duties which under the law for the time being 
in foree are clearly incumbent upon such 
person or Court in his or its public character 
or corporation in its corporate character. 
In Halsbury’s Laws of England, Third 
Edition, Volame 11, at page 84 it is stated 
thus: 


“The order of mandamus is an order of a 
most extensive remedial nature, and is, in 
form, a command issuing from the High 
Court of Justice, directed to any person, 
corporation, or inferior tribunal, requiring 
him or them to do some particular thing 
therein specified which appertains to his 
or their office and is in the nature of a 
public duty. Its purpose is to supply, 
defects of justice; and accordingly it will 
issue, to the end that justice may be done, 
in all cases where there isa specific legal 
right and no specific legal remedy for 
reenforcing that right.” 


18. Prof. de Smith in his Judicial Review of 
' Administrative Action, Fourth Edition, at 
page 540 states: 


‘Mandamus lies to secure the performance 
of a public duty, in the performance of 
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which the applicant has a sufficient legal 
Interest. The applicant must show that 
he has demanded performance of the duty 
and that performance has been refused by 
the authority obliged to discharge it. It 
ig pre-eminently a discretionary remedy, 
and the court will decline to award it if 
another legal remedy is equally beneficial, 
convenient and effective.” 

The duty to be 


performed must 
public nature. 


be of a 


“To be enforceable by mandamus a public 
duty does not necessarily have to be one 
Imposed by statute. It may be sufficient 
for the duty to have been imposed by 
charter, common law, custom or even 
contract”, 


19. Carnerin his Administrative Law, 
Fourth Edition, at page 183 states thus: 
‘*This order is different in nature from pro- 
hibition and certiorari; ıt commands any 
person to whom it is directed to carry out 


20. A writ of mandamus has been described 


thus in Corpus Juris Seeundum, Vol. 55, 
Page 15: 


‘“‘Mandamus have been broadly defined as 
a writ issuing froma court of competent 

' Jurisdiction, directed toa person, officer, 
corporation, or inferior court commanding 
the performance of a particular duty which 
results from the official station of the one 
to whom it is directed or from operation 
of law, oras a writ commanding the per- 
formance of an act which the law specially 
enjoins as a duty resulting from an office, 
trust or station. It is a proceeding to 
compel someone to perform some duty 
which the law imposes on him and the 
writ may prohibit the doing of a thing. as 
wellas command it to be done”, 


21. In Sohan Lal v. Union of India‘, it is 
observed as follows:— 





J. 19578.C. J. 489: 1957 S.C. R.738: 1957) 
2 An, W. R. (S C.) 50:(1987) 2M, L. J. (S. C) 
50 ~ A, I, R, 1957 S. C, 529, 
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“Normally, a writ of mandamus does not 
issue to noran order inthe nature of manda- 
mus is made against a private individual. 
Such an order is made against a person 
directing him to do some particular thing, 
specified in the order, which appertains to 
his office and is in the nature of public 
duty”. 


22. In Praga Tools Corporation y.C. V. 
Imanual! it is observed as follows: — 


“Article 226 provides that every High 
Court shall haye power to issue to any 
person or authority orders and writs inclu- 
ding writs in the nature of habeas corpus, 
mandamus, etc. or any of them for the 
enforcement of any of the rights conferred 
by Part III of the Constitution and for any 
other purpose. But it is well understood 
that a mandamus lies to secure the perfor- 
mance of a public or statutory duty in the 
performance of which the one who applies 
for it hasa sufficient legal interest... 
Therefore, the condition precedent for the 
issue of mandamus is that there is one clai- 
ming itas a legal right to the performance 
of a legal duty by that one against whom it 
is sought. An order of mandamus is, in 
form,a command directed to a person, 
corporation or an inferior tribunal requir- 
ing him or them to doa particular thing 
therein specified which appertains to his 
or their office and is inthe nature ofa 
public duty. It is, however, not necessary 
that the person or the authority on whom 
the statutory duty is imposed need bea 
public official or an official body”. 


23. It is therefore clear thata writ of man- 
damus isan extraordinary remedy It is in 
form a command directed to a person, 


corporation or an inferior tribunal requiring 
him or them to do a particular thing therein 
specified which appertains to his or their 
office and is inthe nature ofa public duty. 
So long as the duty that is sought to be per- 
formed is in ¿he nature of a public duty, it is 
not necessary that the person or the authg- 
rity on which the duty is imposed should be 
a public officialoran official body. It ig 
further necessary tnat the person claiming a 
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writ of mandamus must have a legal right to 
the performance of a legal duty by the one 
against whom the writ is sought. 


24. Itison the above principles that the 
question whethera writ of mandamus as 
prayed for by the petitioners can be issued 
against the second respondent, Commissioner 
of Labour. has to be considered. For decid- 
ing this question, we shall assume without 
deciding that the management has failed to 
implement one or the other terms -of the 
settlement, dated 6th June, 1981. Under 
section 12 of the Act, the Conciliation Officer 
is enjoined to hold conciliation proceedings 
in the prescribed manner incases where there 
is an industrial dispute between the manage- 
ment and the workmen oran industrial dis- 
pute is apprehended? Section 12 (2) castsa 
duty on the Conciliation Officer to investi- 
gate the dispute as early as possible and to 
do all such thingsas he thinks fit for the 

urpose of inducing the parties to come to a 
air and amicable settlement of the dispute. 
In cases, where as a result of the concilia- 
tion proceedings, a settlement of the dispute 
or any of the matters in dispute is arrived at 
between the management and the workmen, 
the Conciliation Officer is bound in terms of 
sub-section (3) of section 12 to send a report 
to the State Government together with a 
memorandum of Settlement signed by the 
parties to the dispute The memorandum of 
settlement has to be entered into in accor- 
dance with rule 25 (2) o the Rules. Admit- 
tedly, inthis case the settlement has been 
entered into by the management and the 
workmen under section 12(3) of the Act in 
the presence of the Commissioner of Labour 
and in accordance with the provisions con- 
tained in rule 25 of the rules. The Commis- 
sioner of Labour, while acting under section 
12 as Conciliation Officer, is not invested 
with the power to adjudicate an industrial 
dispute. All that he can do is to try to per- 
suade the parties to come to a fair and 
amicable settlement. In other words, his 
duties are only administrative aud are purely 
incidental to industrial adjudication. Section 
18(3) of the Act provides that a settlement 
arrived atin the course of the conciliation 
proceedings under the Act shall be binding 
not only on all parties to the indus- 
trial dispute, but in the case of an 
employer on his heirs, successors or 


assigns jn respect of the establish- 
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ment to which the dispute relates 
and in the case of workmen. all persons who 
were employed in the establishment or part 
of the establishment, as the case may 


be, to which the dispute relates on the date. 


of the dispute and all persons who 
subsequently become employed in that 
establishment or part. Section 19 provides 
that a settlement shall come into operation 
on such date as is agreed upon by the parties 
to the dispute; Where no date is agreed 
upon, it shall come into force on the date on 
which the memorandum of settlement is 
signed by the parties. The settlement shall 
be binding for such period as is agreed upon 
by the parties. If no such period is agreed 
upon, it shall be binding for a period of six 
months from the date on which the 
memorandum of settlement is signed by the 
parties to the dispute and shall continue to 
be binding on the parties after the expiry of 
the period aforesaid, until the expiry of two 
months from the date on which a notice in 
writing of an intention to terminate the 
settlement is given by one of the parties to 
the other party to the settlement. Section 
29 makes punishable a breach of a binding 
settlement or award by any person. The 
person responsible for the breach shall be 
punishable with imprisonment for a term 
which may extend to six months or with fine 
or with both. Where the breach isa con- 
tinuing one, the person committing the 
breach shall be liable to a further fine which 
may extend to Rs. 200 for every day during 
which the breach continues after the first 
oonviction. The section further empowers 
the Court to direct that the whole or any 
part of the fine realised from the person 
committing the breach to be paid by way of 
Compensation to any person who has been 
injured by the breach. Section 34 provides 
that no Court shall take cognisance of any 
offence punishable under the Act or of the 
abetment of any such offence except by a 
complaint made by or under the authority of 
the appropriate Government. The offence 
shall be tried only bya Court which is not 
inferior to that of a Presidency Magistrate or 
a Magistrate of the first class. Section 39 
(b) empowers the State Government to direct 
that any power exercisable by it under the 
Act or rules made thereunder shall, in rela- 
tion to such matters and subject to such 
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conditions, if any, as may be specified, be 
exercisable also by such officer or authority 
subordinate to the State Government as may 
be specified in a notification. In other 
words, it will be open to the State Government 
to delegate the power under section 39 to 
any other person. Apart ftom the above 
provisions, there is nothing either in the Act 
or in the rules conferring a power upon the 
Commissioner of Labour to implement the 
settlement arrived at between the parties’ 
under section 12 (3) of the Act. If any of 
the parties to the settlement is aggrieved by 
the non-implementation of the terms of settle- 
ment bythe other party, then the remedy 
of the aggrieved party would be to move 
the Government for sanction to prosecute the 
party in breach under section 29 of the Act. 
Mr. N. G. R. Prasad has not been able to 
place his finger on any provision in the Act 
or the rules, under which, the Commissioner 
of Labour is under a statutory duty to seek 
the enforcement of a settlement entered into 
between the management and workmen under 
section 12 (3) of the Act Further, in this case, 
the Commissioner of Labour has done all that 
he could do within the powers conferred on 
him under the provisions of the Act. On 
receipt of a representation from the peti- 
tioners that the management is not giving 
effect to the terms of the memorandum of 
understanding, the Commissioner of Labour 
issued notice to the management. After 
hearing the management the Commissioner 
felt that there was real difficulty in interpret- 
ing clause (v) of the memorandum of under- 
standing. In the circumstances, he senta 
report to the Government recommending that 
the question of interpretation of clause (v) of 
the memorandum of understanding should be 
referred for adjudication by the Industrial 
Tribunal, Madras The Government, in 
their turn, have taken the categoric stand that 
no final orders have been passed on the 
recommendation of the Commissioner of 
Labour for reference of the question of inter- 
pretation of clause (v) of the memorandum 
of understanding to the Industrial Tribunal 
for adjudication. They have only sent an 
interim reply to the Commissioner that in 
view of the fact that there are several matters 
of difference between the management and 
the workmen the Commissioner of Labour 
should advise them to come to an amicable 
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settlement. It is therefore clear that the 
second respondent, the Commissioner of 
Labour has done whatever is possible for him 
within the four corners of the Act. In 
the circumstances, no writ of mandamus can 
be issued to the Commissioner of Labour 
directing him to take all measures to see that 
the third respondent implements clause (v) of 
the memorandum of understanding annexed 
to the settlement dated 6th June, 1981, or to 
prohibit the third respondent from laying off 
the staff. 


25. Mr. N. G. R. Prasad then argued that 
even if we come to the conclusion that no 
writ of mandamus could issue against the 
Commissioner of Labour, this Court could 
issue such a writ against the management of 
the B & C Mills. According to the learned 
counsel, even though the specific prayer 
in these writ petitions is for the issue ofa 
writ of mandamus the Commissioner of 
Labour, it would be open to this Court to 
mould relief according to the exigencics of 
the situation. To substantiate his argument 
that a writ could issue against the manage- 
ment of the B & C Mills, the learned counsel 
advanced two contentions: (1) B & C Mills 
would come within the category of ‘other 
authority’ under Article 12 of the Constitu- 
tion of India. (2) Even if B & C Mills does not 
fall within the category of Article 12 of the 
Constitution of India, it would be amenable 
to the writ jurisdiction of this Court under 
Article 226 of the Constitution of India, as 
according to the learned counsel a writ 
under Article 226 of the Constitution of India 
can be issued even against a private 
person including an incorporated company. 


26. We shall first take up the question 
whether B & C Mills is a State within the 
meaning of Article 12 of the Constitution 
of India. In sukhdev Singh v. Bhagatram', 
the Supreme Court held that the expression 
‘other authority’ occurring in Article 12 of 
the Constitution of India was wide enough to 
include Corporations created by statutes and 
functioning within the territory of India or 
under the control of Government of India. 


27. Mathew, J , approachedjthe question on 
the basis that the concept of State had 
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undergone drastic changes in recent years 
andthat the State could no longer be 
conceived of simply as a coercive, machi- 
nery wielding the thunderbolt of authority. 
The learned Judge quoted Mac Iyer on 
‘The Modern State, Page 183 which is to 
the following effect : “If we clearly grasp the 
character of the State as a social agent, 
understanding it rationally as a form of 
service and not mystically as an ultimate 
ower, we shall differ only in respect of the 
imits of its ability to render service”. The 
learned Judge further observed that a State 
could only not through the instrumentality 
or agency of natural or juridical persons and 
that therefore there was nothing strange in 
the notion of the State acting through a 
corporation and make it an agency or instru- 
mentality of the State. In this context, the 
learned Judge referred to the decision of the 
Supreme Court of the United States in 
Mc. Culloch v. Maryland', wherein it has 
been held that the Congress has power to 
charter corporations as incidental to or in 
aid of Govermental functions. The learned 
Judge then referred to the public corpora- 
tions established by Parliament in Great 
Britain which had become a third arm of the 
Government and also to the ‘enterprise 
publique’ in France. The learned Judge 
then posed the question whether an act of 
privately owned and managed agency receiv- 
ing direct financial aid from the State could 
be characterised as state action. The learned 
Judge answered the question thus: “It may 
be stated generally that State financial aid 
alone does not render the institution ` 
receiving such aid a state agency. Financial 
aid plus some additional factor might lead 
to a different conclusion. A mere finding 
of state control also is not determinative of 
the question, since a State has considerable 
measure of control under its police power 
over all types of business operations. It is 
not possible to assume that the panoply of 
law and authority of a state under which 
people carry on ordinary business, or their 
private affairs or own prop, each enjoy- 
ing equality in terms of legal capacity would 
be extraordinary assistance. A finding of 
state financial support plus an unusual - 
depree of control over the management and 
policies might lead one to characterise an 
operation as state action.” Another factor 
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. which-might be considered is whether the 
operation is an important public function. 

he combination of state aid and the furnish- 
ing of an important public service may result 
in a conclusion that the operation should be 
classified as a state agency. If a given 
function is of much public importance and 
so closely related to governmental functions 
as to be classified as a governmental agency, 
then even the presence or absence of State 
financial aid might be irrelevant in making a 
finding of state action. Ifthe function does 
not fall within such a description, then mere 
addition of state money would not influence 
the conclusion.” It has taken English 
and American Courts many years to concede 
that the exercise of an indastrial or commer- 
cial activity on behalf of the State does not 
deprive such activity of its governmental 
character. Buta great many anomalies in 
Common Law remain, in particular as 
regards the immunities and privileges of the 
Crown in such matters, immunity from the 
binding force of status, debt priority, freedom 
from taxes and other public charges. The 
recent English cases appear, at long last, to 
move towards the abandonment of the totally 
antiquated notions of proper functions of 
government. In this connection, the learned 
Judge cited the decision in Pfizer v. Ministry 
of Healtht, and the observations of Wilmer, 
L. J. to the effect: ‘in mid-Victorian time 
the treatment of patients in hospitals would 
have been regarded- at something quite 
foreign to the functions of Government, but 
since then there had been a revolution in 
political thought anda totally different con- 
ception prevails today as to what is and what 
is not within the functions of government”, 
The learned Judge quoted the following 
observation of Douglas, J. in New York v. 
United States*. A State’s projectis as much 
a legitimate governmental activity, whether 
it is traditional, or akin to private enterprise, 
or conducted for profit, Helvering v. 
Gorhart*. A State may deem it as essential 
to its economy that it own and operatea 
rail road, a mail, or an irrigation system as 
it does to own and operate bridges, street 
lights or a sewage disposal plant. What 
might have been viewed in an earlier day as 
an improvident or even dangerous extension 
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of state activities- may today be. deemed 
indispensable. But as Mr. Justice White said 
in his dissent in South Carolina v. Urited 
States}, any activity in which a State engages 
within the limits of its police power isa 
legitimate | governmenta} activity.” To 
quote the learned Judge again: ‘‘Institu- 
tions engaged in matters of high public inte- 
rest or performing public functions are, by 
virtue of the nature of the function formed, 
government agencies. Activities which are 
too fundamental to the society are by defini- 
tion too important not to be conside red 
government function’’. 


28. The doctrine of agency formulated by 
Mathew, J.in Sukhev Singh v. Bhagatram', 
has been adopted by the Supreme Court in 
the following decisions viz. (1) H. D. 
Shetty v. The International Airport Authority 
of India*; (2) Som Prakash Rekhi v. Union 
of Indiat; and (3) Ajay Hasia v. Khalid 
Mujib Sehravvardi®. In these cases, the 
Supreme Court held that corporation. statu- 
tory or incorporated, would fall within the 
meaning of Article 12 of the Constitution of 
India provided they are agencies or instru- 
mentalities of the Government. It is enough 
to refer to the following tests as summaried 
by Ajay Hasia v. Khalid Mujib Sehravar di’, 
to find out whether a corporation is an 
agency or instrumentality of the Govern- 
ment: 


“(1) One thing is clear that if the entire 
share capital of the corporation is held by 
Government it would go a long way to- 
wards indicating that the corporation is an 
instrumentality or agency of Government. 


(2) Where the financial assistance of the 
State is so much as to meet almost the entire 
expenditure of the corporation, it would 
afford some indication of the corporation 
being impregnated with governmental 
character. 
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(3) Itmayalsobe arelevant factor... 
whether the corporation enjoys monopoly 
status which is State conferred or State 
protected. 

(4) Existence of deep and pervasive Stat? 
control may afford an indication that th? 
corporation is a State agency or instru- 
mentality. 


(5) If the functions of the corporation are 
of public importance and closely related to 
governmental functions it would be a rele- 
vant factor in classifying the corporation 
as an instrumentality or agency of Govern- 
ment. 


(6) Specincally, ifa department of Govern- 
ment is transferred to a corporation, it 
would be a strong factor supportive of the 
inference of the corporation being an 
instrumentality or agency of Govern- 
ment.” 


29. Itisequally necessary to refer to the foll- 
owing observations of Chinnappa Reddy, J. 
in Managing Director v. Vijay Narayan 
Vaipayeet relied upon by Mr. Prasad: 


“I find it very hard indeed to discover 
any distinction on principle between a 
person directly under the employment of 
the Government anda person under the 
employment of an agency or instrumenta- 
lity of the Government or a corporation, 
set up under a statute or incorporated but 
wholly owned by the Government.” 


30. Itis but apposite to refer to certain 
observations of Krishna Iyer, J. in Som 
Prakash Rekhi v. Union of India*, (Bharat 
Petroleum Case). 


“For purposes of the Companies Act, 1956 
a Government company has a distinct per- 
-sonality which cannot be confused with the 
State. Likewise, a statutory corporation 
constituted to carry on a commercial or 
other activity is for many purposes a 
distinct juristic entity not drowned in the 
sea of State, although, in substance, its 
existence may be but a projection of the 
State. What we wish to emphasise is 
that merely because a company or other 
legal person has functional and jural indi- 


1, ETTE I L. L. J. 222. 
2. (1981) 1S. C. J. 458 :57 F. J. R. 370 : (1981) 
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viduality for certain purposes and incertain 


- areas of law, it does not necessarily follow 


that for the effective enforcement of funda- 
mental rights under our constitutional 
scheme, we should not mean the real 
character of that entity; and if it is found to 
be a mere agent or surrogate of the State, 
in fact owned by the State, in truth con- 
trolled by the State and in effect an incar- 
nation of the State, constitutional lawyers 
must not blink at these facts and frustrate 
the enforcement of fundamental rights 
despite the inclusive definition of Article 
12 that any authority controlled by the 
Government of India is itself State. Law 
has many dimensions and fundamental 
facts must govern the applicability of 
fundamental rights in a given situation. 
...sometimes the test is formulated, in over- 
simplified fashion, by asking whether the 
corporation is formed by a statute or under 
a statute. The true test i8 functional. 
Not how the legal person is born but way 
it is created. Nay more. A part from dis- 
charging functions or doing business as 
the proxy of the State, wearing the corpo- 
rate mask there must be an element of 
ability. to effect legal relations by virtue of 
power vested in it by law...” 


The learned Judge after referring to certain 
passages in Sukdev’s v. case’, observed. 


There is nothing in these observations to 
confine the concept of State to statutory 
corporations, Nay, the tests are common 
to any agency or instrumentality, the key 
factor being the brooding presence of the 
State behind the operations of the body, 
statutory or other, 


A study of Sukdhev’s case’, yields the clear 
result that the preponderant considerations 
for pronouncing an entity as State agency 
or instrumentality are financial resources, 
of the State being the chief funding source, 
functional character being governmental in 
essence, plenary control residing in Govern- 
ment, prior history of the same activity 
having been carried on by Government and 
madeover to the new body and some element 
of authority or command. Whether 
the legal person is a corporation created 
by a statute, as distinguished from......... 





1, (1975) 1 S.C.C. 421. 


ti WORKMEN OF B. & C. MILLS Y. STATE OF TAMIL Nabu (Padmanabhan, J.) 


under a statute, is not an important crite- 
rion although it may be an indication. 
Applying the concatenation of criteria 
collected by us from Airport Authority case, 
on a cumulative basis, to the given case, 
there is enough material to hold that the 
Bharat Petroleum Corporation is ‘State’ 
within the enlarged meaning ot Article 12,” 


31. Itis inthe light of the above tests laid 
down by the Supreme Court we have to con- 
sider the questionj}whether B. & C. Mills is an 
agency or instrumentality of the Government. 
The only ground on which the learned coun- 
sel sought to bring the B. & C. Mills within 


the meaning of ‘other authority’ under Article ’ 


12 of the Constitution of India is that the 
Government owned 40% of the shares and 
that statutory corporations like the Life 
Insurance Corporation of India have advan- 
ced large amounts tothe Company. From 
this fact alone we are not ina position to come 
to the conclusion that B. & C. Mills is an 
authority within the meaning of Article 12 of 
the Constitution of India. The learned counsel 
has not been able to convince us that B. & C. 
Mills is an instrumentality or agency of the 
Government and that it satisfies any of the 
tests laid down by the Supreme Court in the 
Airport Authority case and subsequent 
cases. There is absolutely no plenary con- 
trol of the mills by the Government. The 
mills are not owned fully by the Government. 
The mills cannot affect legal relations by 
virtue of any power vested in it by any law. 
We have therefore no hesitation in rejecting 
the contention of the learned counsel for the 
petitioners that B. & C. mills must he held to 
be an inStrumentality or agency of the 
Government and consequently is ‘other autho- 
rity’ within the meaning of Article 12 of the 
Constitution of [ndia. 


32. We shall now take up for consideration 
the argument of Mr. Prasad that B. & C. 
Mills would be amenable to the writ 
jurisdiction of this Court under Article 
226 of the Constitution of India, as 
according to the learned Counsel a writ 
under Article 226 of the Constitution of 
India can be issued even against a private 
person including an incorporated company. 
The scope of Article 226 of the Constitution of 
India came up for consideration before this 
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Court as early as in 1950 in In re Gadda 
Nagabhushana Reddi and another’. There, a 
writ of prohibition was asked for against the 
election sub-committee of the All India 
Congress Committee and other committees. 
Emphasis was laid on the words ‘to any 
person or authority’ and ‘for the enforcement 
of any of the rights conferred by 
part III and for any other purpose’, found in 
Afticle 226 of the Constitution of India and 
it was urged before this Court that a writ 
would lie against a private individual. It 
was further argued that Article 226 was not 
confined to the issue of recognised writs like 
mandamus, prohibition or certiorari, but 
would include other writs and orders and 
directions without any restriction whatsoever 
as to their scope. Rajamannar, CJ, obser- 
vedas follows: 


“The application in question purports to 
be forthe issue of a writ of prohibition. 
Ordinarily, this writ is available only 
against inferior Courts and Tribunals and 
bodies entrusted by the law of the land 
with powers to affect the rights of parties. 
No case has been brought to our notice in 
which this writ has been issued to a private 
organisation however widespread and 
powerful it may be. Mr. Pattabhiraman 
stated that the respondents against whom 
the writ was sought were officers of the 
Congress Party. We do not think that the 
Congress Party could be held in law to be 
a public body. It may be a very powerful, 
if not the most powerful, political party in 
the land and the members of the Govern- 
ments of the various States are persons 
belonging to that party. Nevertheless 
in law, it cannot be held to be a public 
body entrusted by the law of the land with 
powers and duties relating to the rights of 


the people.” 


In this view, the learned Judges dismissed 
the writ petition as not maintainable. This 
decision has been followed by various High 
Courts in India. 
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33. In’ In re Thippaswami+, Rajamannar, 
CJ , speaking for the Court observed thus: 


‘t Article 226 should not be construed so as 
to replace the ordinary remedies available 
to the litigant under the general law of the 
land. Direction in the nature of a writ of 
mandamus should not issue under this 
Article except to a public or a quasi-public 
body or officer which is under an obliga- 
tion, statutory or otherwise, to door 
refrain from doing anything which is likely 
to interfere with the rights of persons.” 


34. Again, Rajamannar, CJ., had occasion 

to deal with the scope of Article 226, particu- 

larly with reference to the issue of a writ of 

mandamus in L. T. Corporation v. State of 

a The learned Chief Justice spoke 
us : 


“It was next contended by Mr. Sankara 
Aiyar that the language of Article 226 of 
the Constitution was wide enough to apply 
to cases which would not fall within the 
scope of a prerogative right of mandamus 
as understood in England. He even went 
to the length of saying that Article 226 
would apply to disputes between private 
persons. Stress was laid on the words ‘any 
person’ and ‘for any other purpose’. We 
do not agree. It is undoubtedly true that 
the extent of the power conferred on the 
High Courts under Article 226 is much 
. larger than they ever possessed before. But 
we have no hesitation in holding that it is 
not an unlimited power. In our opinion 
the words ‘to any person’ means ‘“‘to any 
person to whom according to well- 
established principles writs like those 
mentioned in the article would lie”: and the 
words “‘any other purpose” must be read 
in the context in antithesis to the words 
“for the enforcement of any of the rights 
conferred by Part II.” Obviously, writs 
like ‘habeas corpus’, mandamus and 
certiorari could be issued not only for the 
enforcement of any of the fundamental 
rights, but also for the enforcement of. 
other legal rights, subject however to 
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conditions well-established. To give an 
instance, the writ of prohibition has always 
been understood as awrit which could 
issue only toa judicial or quasi-judicial 
tribunal or an inferior Court. Surely, it 
cannot be said that now under Article 226 
a writin the nature of prohibition could 
issue even toa private person prohibiting 
him from doing some act which is likely 
to injure an applicant.” 


35. The learned Chief Justice referred to 
the following observations of Mitter, J. in 
Gariabad Mineral Water Manufacturing Co. 
Lfd. v. H. M. Jagtiani'. 


“At first sight it would appear that the 
language used in Article 226 imposes no 
limits whatsoever asto the category of 
persons to whom, and the purpose for 
which, orders or writs, including writs in 
the nature of habeas corpus, mandamus, 
prohibition, quo warranto and certiorari 
or any of them may be issued by the High 
Court. But once the origin and history of 
the high prerogative writs are remembered, 
it is clear that the powers given to a High 
Court under Article 226 are to be exercised 
in accordance with the principles which 
governed the said writs. The power of 
the High Court to issue such a writ ‘to any 
person’ can only mean the power to issue 
such a writ to any person to whom 
according to well-established principles, a 
writ lay. Thata writ may issue to an 
appropriate person for the enforcement of 
any of the rights conferred by Part III 1s 
clear enough from the language used. But 
the words for ‘and for any purpose’ must 
mean‘ for any other purpose for which any 
of the writs mentioned would, according 
to well-established principles issue.” 


The learned Chief Justice has also referred 
to the following observations of the Full 
Bench of the Allahabad High Court in India 
Sugar Mills Association v. Secretary to 
Government, Uttar Pradesh Labour Depart- 
ment”. 


— 
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“Wo feel that the time has come when we 
may point out that Article 226 of the Cons- 
titution was not intended to provide an 
alternative method of redress to the normal 
process of a decision in an action brought 
in the usual Courts established by law.” 


Regarding the circumstances in which a writ 
of mandamus could be issued the learned 
Chief Justice has held thus: 


“A writ of mandamus cannot be granted 
for enforcement of contractual obligations, 
for which there is remedy by an actionat 
law in the ordinary course. The writ is 
only granted to compel the performance of 
duties ofa public nature. It will not 
accordingly issue for a private purpose, 
that is to say, for the enforcement ofa 
mere private right”. 


36. The question that came up for considera- 
tion before a Bench of this Court in United 
India Fire and General Insurance Company 
Limited v. A. A. Nathan’, was whether the 
United India Fire and General Insurance 
Company Limited, was amenable to the juris- 
diction of this Court under Article 226 of the 
Constitution of India. Ismail, CJ., speaking 
for the Bench held that the United India Fire 
and General Insurance Company Limited 
is not as ‘authority’ within the meanin 

of Article 12 of the Constitution of India. 
The learned Chief Justice then, noticing the 
fact that the terms of Article 226 of the Con- 
stitution of India are wide, proceeded to 
consider whether the United India Fire and 
General Insurance Company Limited would 
be amenable to the jurisdiction of Article 
226 of the Constitution of India. The 
learned Chief Justice observed as follows: — 


“This Article (226) uses the expression any 
person or authority, including in appro- 
priate cases any Government’. Decided 
cases have held that the authority must be 
of a public character, because the Article 
is not intended to replace the ordinary or 
general remedy available to a citizen to 
approach a civil Court by instituting a 
a suit. Hence with reference to Article 
226 the only consideration will be whether 
the appellant company can be said to be a 
public authority or not. Having regard to 








1. (1980) Lab. I,CÇ,1076 : (1980) 1 L~.L: 3.369, 
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what we have pointed out above, with regard 
to the rights, privileges and duties of the 
Company, in the light of the provisions 
contained in Central Act LVII of 1972, we 
have no hesitation whatever in holding that 
the company will come within the scope of 
Article 226 of the Constitution of India 
and will, therefore, be amenable to the 
writ jurisdiction of the High Court.” 


is that the scope and amplitude of Articl 

226 are wide. A person or authority to b 

amenable to the jurisdiction of the High 
Court under Article 226 need not fall under 
the category of ‘other’ authority’ within the 
meaning of Article 12 of the Constitution. 
The person referred to in Article 226 must be 
a person to whom a writ will lie according to 
the well established principles depending upon 
the nature of the writ sought for. As pointed 
out by Rajamannar, CJ , in L. T. Corporation 
v. State of Madras',and by Ismail, CJ., 
in United India Fire and General 
Insurance Company Limited v. A. A. Nathan’, 
to hold that ‘person’ referred to in Article 
226 of the Constitution, would refer to any 
private individual or an incorporated 
company, irrespective of the question 
whether any one of the writs referred to in 
Article 226 would lie against them according 
to the established principles, would mean 
that section 9 of the Civil Procedure Code 
would be supplanted by Article 226 and it 
would be open to every citizen to approach 
the High Court under Article 226 of the Con- 
stitution for the redressal of his griveance. 


From the above, the principle that Arike 
e 


37. The learned counsel for the petitio- 
ners heavily leaned on the decision of Chow- 
dhary, J. of the Andhra Pradesh High Court 
in P. Gattaiah v. Commissioner of Labour’. 
The judgment of the learned Judge cannot 
be understood in the sense that the 
learned Judge has held that in all cases a 
writ would lie against a private individual or 
an incorporated company On the other 
hand, the learned Judge has observed in 
paragraph 20 that in appropriate cases 
(Italics supplied) a writ under Article 226 


1.° (1954) LM 
2. (1981) Lab 
3. (1981)2 L. 
(1981) Lab. I. C, 


L. J. 
I.C. 
L.J. 
942. 


429: A I.R, 1954 Mad. 549 
1076 : (1980) 1 L. L. J. 369. 
54 : (1981) 1 An, W. R. 2595 
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of the Constitution would issue even against a 
private person. A perusal of the entire judg- 
ment would show that a mandamus would 
issue against a private individual or an in- 
corporated company provided the private 
individual or the company is enjoined by law 
to perform a duty of a public nature. If the 
learned Judge has meant that a writ could be 
issued against a private person oran incor- 
porated company even for the purpose of 
enforcing a contractual right or any other 

‘ private right without reference to the ques- 
tion whether the writ that is sought for 
would lie against that pees individual or 
company under the well-established princi- 
ples, then we must confess, with great res- 
pect to the learned Judge, that we are unable 
to subscribe to that view and we see no 
justification for holding that the person 
referred to in Article 226 would take in every 
private individual, with respect to every 
private act or omission of his. 


38. ‘On the facts of this case, we are of the 
view that B. & C. Mills isnot amenable to the 
jurisdiction of this Court under Article 226 
of the Constitution of India for the issue of a 
writ of mandamus. We have already referred 
to the circumstances in which and the persons 
against whom, a writ of mandamus should 
issue need not bea public or official body. 
A writ of mandamus could only be issued for 
the performance of an act which is in the 
nature of a public duty. ` We are not persua- 
ded to accept the argument of Mr. Prasad 
that there is a public duty caston the B. & C. 
Mills to $fulfil the terms of the settlement 
entered into by it with the workmen under 
ection 12 (3) of the Act. The implementa- 
tion of the settlement entered into by the 
B.& C. Mills with its workmen cannot be 
called a duty which is inthe nature ofa 
public duty. The obligation arising under 
the settlement is purely contractual and a 
writ of mandamus cannot issue for the 
enforcement of a contractual right. It is not 
necessary to cite any precedent so faras this 
proposition is concerned. The two Life 
Insurance Corporation cases cited b 
the learned counsel viz., M. M. Patha 
v. Union of Indiat and L.I. C. v. 
D. J. Bhadur?, are of no assistance to him as 
in those cases writs of mandamus were issued 
{0 the Life Insurance Corporation of India 


S, 


978)1 L. L. J. 406. 


1. (1978) Lab. I. C. 613 : (1 
1 : (1980) Lab. I. C, 1218: 


2. (1981) 1 L. L.J. 
A.J, R. 1980 S. C. 2181, 
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as it was as authority within the meaning of 
Article 12 of the Constitution of India and 
therefore amenable to the writ jurisdiction, 
The other decisions cited by the łearned 
counsel also do not apply to the facts of this 
case. Hence, we reject this argument also 
of Mr. Prasad. 


39, Inthe result, the writ petitions are dis- 
missed. However, there will be no order as 
to costs. 


R. S. Petitions dismissed. 


Ce) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—G. Ramanujam, J. 


M. R. S. Ramakrishnan Pe titioner* 


y. 


The Assistant Director of Ex-Servicemen 
Welfare (District Soldiers, Sailors and 
Airmen Board), Tiruchirapalli and others 

... Respondents. 


(A) Transfer of Property Act (IV of 1882), 
section 108 (9)—Lease of building by 
Collector for a fixed period—Expiry of the 
said period—Property leased ouf in public 
auction— Original lessee not delivering 
possession—Right of lessor does not extend to 
faking possession by force—Position not 
different even in the case of tenancy under 
Government—Lessor’s right of re-entry— 
Premises sealed with the help of policeman by 
use of force—Dis tinction between English Law 
and Indian Law pointed out. 


(B) Specific Relief Act (XLVII of 1963), 
section 9—Right of tenant to get back posses- 
sion in case of forcible eviction. 


The premises in question was originally 
leased out to the petitioner in the year 1974 
and the petitioner continued to be In posses- 
sion of the said premises as a lessee till 9th 
October, 1981. The respondent required the 


eg ee 


ew, P. No, 9827 of 1981. 26th February, 1982, 
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petitioner to vacate and deliver vacant posses- 
sion of the premises within two months from 
the receipt of the notice on the expiry of the 
lease period The petitioner asked for a 
renewal of the lease in view of the heavy 
investment made by him on the property. 
However the lessor was not willing to renew 
the lease but held an auction for lease of the 
said property. Awritof mandamus to 
prevent the auction taking place was filed, 
But later on it was withdrawn. The peti- 
tioner continued in possession even after the 
auction The respondents were alleged to 
have acted in an arbitrary and high-handed 
manner and sealed the premises with the help 
of the police by use of force and threat. At 
this stage the petitioner filed the present writ 
petition stating that the respondents had no 
power to take forcible possession. 


Held, that section 108, clause (q) of the 
Transfer of Property Act imposes a liability 
on the lessee to put the lessor into posses- 
sion of the property on the determination of 
the lease. Such liability arises whether the 
lease ig terminated by notice or by efflux of 
time. The question is if the lessee failed to 
restore vacant possession in breach of the 
obligation referred to in clause (q) of the 
section what remedies are available to the 
‘lessor and whether those remedies include a 
right to re-enter the property by force with- 
out the tenant surrendering possession of the 
property voluntarily. On the question of 
the lessor’s right of re-entry there isa 
difference between English Law and Indian 
Law. While the English law recognises the 
right of the lessor to take forcible posses- 
gion against the will of the lessee in certain 
circumstances, the Indian Law does not 
recognise such right of re-entry without due 
process of law. [Para. 6.] 


The preponderance of judicial opinion is 
that the tenant ia possession of leasehold 
property after the termination of the lease 
cannot be dispossessed by force except under 
due authority of law and the position is not 
different in the case of a tenancy under the 
Government. Even if forcible possession 
has been taken by the Government as a 
quandom lessor the quandom tenant 1s 
entitled to get back possession of the pro- 
perty under section 9 of the Specific Relief 

(Para, 11.] 
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Act. If on the date of filing the petition the 
petitioner has been thrown out of the premises 
even by force he cannot seek restoration of 
possession in these proceedings by getting a 
writ of mandamus and his remedy is only to 
claim tte se or other reliefs in other 
appropriate forums. But if on the date of 
filling of the writ petition he was in posses- 
sion of the premises either physically or 
constructively he is entitled to seek the 
Court’s protection. [Para. 5.} 


Cases referred to:— 


K. K. Vermu v. Union of India, A. I. R. 1954 
Bom. 358 ; Patiala State v. Mohinder Singh, 
A. I. R. 1958 Punj. 325; Lallu Yeshwant 
Singh v. Rao Jagadish Singh, (1968) 2 
S. C. J. 244 : (1968) 2 S. C. R. 203 : (1968) 1 
S.C. W. R. 307: A.I. R. 1968 S. C. 620 ; 
Yar Mohamad v. Lakshmi Das,I. L.R. 
(1958) 2 All. 394 ; Midnapur Zamindary 
Company Lfd. v. Narash Narayan Roy, 
(1924) 51 I A. 293: 47 M. L. J. 23: 20 L. W. 
770: A. I. R. 1924 P.C. 144; Badrilal v. 
Indore Municipality, (1973)2 S.C. C. 388: 
(1973) 3 S. C. R. 15 : A. I. R. 1973 S. C. 508; 
M/s. Chandra & Co v. State, A. I. R. 1981 
Raj. 217 ; The Neyveli Lignite Corporation 
Ltd., v. S. Narayana Iyer, I. L. R. (1964) 1 
Mad. 676 : 77 L. W. 387 : A. I. R. 1966 Mad. 
122. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of mandamus calling for the records 
of the respondents relating to the lease of 
the Jawan Bhavan, Tiruchirapalli restraining 
the respondents from taking possession of 
the property bearing Door. No. 17 compri- 
sing of Building site and lawn, Door No. 16. 
Door Nos. 21 to 33 being lodging rooms and 
Door Nos. 35-A and 35-B being Office halls 
situate in Williams Road, Tiruchirapalli 
Junction, Tiruchirapalli Municipal Town 
from the petitioner. 


Arunagirinathan, for Raj & Raj, for Petitionere 


N. R. Chandran, Additional Government 
Pleader No. 11, for Respondents. 


The Court delivered the following 


JUDGMENT The petitioner herein seeks 
a writ of mandamus from this Court restra in- 
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ing the respondents from taking possession 
of premises No. 17 in Williams Road, Tiru- 
chirapalli except in accordance with law. 


2. The circumstances under which the above 
prayer has been made may briefly be stated : 
The said property belonged to the third res- 
pondent and the administration and manage- 
ment of the property is vested in the second 
respondent and the income therefrom is 
spent for the welfare of the Ex-Servicemen. 

o said premises had been originally leased 
out to the petitioner in the year 1974 and the 
petitioner continued to be in possession of 
the said premises asa lessee till 9th October, 
1981. By a notice, dated 8th August, 1981, 
the respondents requested the petitioner to 
vacate and deliver vacant possession of the 
premises within two months from the date of 
receipt of the notice on the expiry of the 
lease period on 9th October, 1981. The 
petitioner sent a reply stating that the lease 
may be renewed in view of the heavy invest- 
ment made by him onthe property. Bya 
letter, dated 16th September, 1981 the peti- 
tioner prayed for the renewal of the lease 
offering to pay 15% more than the original 
rent of Rs. 5,158 per month. However, the 
second respondent was not willing to renew 
the lease but published a notice stating that 
an auction will be held on 6th October, 1981 
for lease of the said property for the period 
from 10th October, 1981 to 9th October, 
1983, 


3. At that stage, the petitioner filed a writ 


petition, W. P. No. 9736 of 1981 for the issue 
of a writ of mandamus to prevent the auction 
from taking place. However, the petitioner 
later withdrew the same. The petitioner 
continued to be in possession even after 9th 
October, 1981. At the auction which was 
held on 6th October, 1981 the highest bid 
was for a monthly rent of Rs. 20,360 fora 
period of two years from 10th October, 1981 
to 9th October, 1983, which is nearly four 
times the rent the petitioner has been paying 
for the same premises. As per the condi- 
tions of the auction sale held on 6th October, 
1981, possession of the building has to be 
handed over to the new lessee on 10th 
October, 1981, and as sucha notice, dated 
6th October, 1981, asking the petitioner to 
vacate the premises and deliver vacant posses- 
sion of the same was affixed on the outer 
door of Kanchana Hotel asthe petitioner 
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was absent. The petitioner, however, did 
not hand over possession of the premises as 
called upon in the notice, dated 6th October, 
1981. On10th October, 1981, the respon- 
dents are said to have acted in an arbitrary- 
and high-handed manner in sealing the 
premises with the help of policemen by use 
of force and threat. It is at this stage the 
petitioner has come forward with the present 
writ petition stating that the respondents 
have no power to take forcible possession of 
the premises except under due process of law 
and that the sealing of the premises with the 
help of the police when articles worth about 
five lakhs of rupees are still in the premises 
and the conduct of the respondents in 
attempting to take forcible possession of the 
property is illegal. According to the 
petitioner the respondents by use of brutal 
force with the help of police had smashed the 
name boards, broke open the petitioner’s 
locks and placed seals onthe door of the 
premises when the petitioner has not removed 
his articles and vacated the premises. The 
said action of the respondents, according to 
the petitioner, is without authority of law. 
The petitioner’s case is that even assuming 
that his possession after the the expiry of the 
lease is not legal, the respondent cannot take 
forcible possession without recourse to law 
and that their action is violative of the . 
principles of natural justice and therefore, 
the respondents should be restrained by the 
issue of a writ of mandamus from taking 
possession of the property by force without 
due process of law. - 


4. Inthe counter-affidavit the respondents 
did not dispute the fact that the petitioner 
continued in possession of the premises until 
9th October, 1981, as a lessee. However, 
they would contend that under the terms of 
lease executed by him on 27th May, 1980 he 
is bound to vacate the building and deliver 
vacant possession of the same on or before 
9th October, 1981; that though as per the 
terms of the lease no notice of termination of 
tenancy is necessary, with a view to avoid 
inconvenience to the petitioner and to facili- 
tate him to make alternative arrangements, 
a registered notice was sent to the petitioner 
even on 10th August, 1981, in answer to 
which the petitioner came forward witha 
request for renewal of the lease for five more 
years though he is not entitledto claim 
renewal as per the terms of the lease = deed. 
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According to the respondents, on the expiry 
of the tenure of the lease on 9th October, 
1981, the petitioner should have handed over 
possession of the premises especially when 
his request for extension of the lease was not 
accepted by the respondents. Since the 
petitioner did not vacate the premises on 
10th October, 1981, though he had removed 
all the things belonging to him except a 
water cooler, a refrigerator with motor and 
certain minor items such as bulbs, shades, 
etc. after the expiry of the petitioner’s lease 
on 9th October, 1981, the first respondent 
has taken possession of the premises on the 
morning of lOth October, 1981, and, there- 
fore, there is no question of the issue of any 
writ of mandamus by this Court restraining 
the respondents from taking possession of 
the premises forcibly or otherwise. 
Thus the first thing to be considered is 
Whether possession has already been 
taken by the respondents alleged ‘by them or 
whether the petitioner continues to be in 
possession on the date of the filing of the 
writ petition for mandamus. 


5. In the counter-affidavit filed by the res- 
pondents on 17th October, 1981, in W. P. 
No. 13288 of 1981 which has been filed by 
the petitioner for a temporary injunction it 
has been stated by the first respondent in the 
writ petition that even after the affixture of a 
notice, dated 6th October, 1981, on the outer 
door of Kanchana Hotel ‘the petitioner failed 
to hand over possession of the same and was 
wantonly evading though he has removed 
major portions of the articles kept in the 
premises’. As such, the first respondent has 
taken possession of the premises on the 
morning of 10th October, 1981. On the night 
of 9th October, 1981, the petitioner himself 
has removed all the things that belong to 
him, except a water cooler, a refrigerator 
with motor and certain minor items, such as 
bulbs, shades etc... After removing his 
things which includes all his furniture, tables, 
chairs and cooking utensils he has locked 
the main hall and lodging rooms and went 
away. In spite of the notice asking him to 
be present, he was not present on 10th 
October, 1981, and therefore, the possession 
of the premises was taken over and 
inventories were taken in the presence of two 
independent witnesses and in the presence of 
the Revenue Divisional Officer, Tiruchirapalli, 
the Deputy Superintendent of Police and the 


Tahsildar, Tiruchirapalli.” Thus the respon- 
dents have admitted that the petitioner had 
not completely vacated the premises, as 
admittedly some of his articles are still in the 
premises and the premises was found locked 
when they went to take charge of the premises 
along with police and revenue officials. -It is 
said that so long as the petitioner has not 
completely vacated the premises voluntarily 
and so long as some of his articles continued 
to be in the premises it cannot be said that 
the petitioner has been dispossessed on the 
date of the filing of the writ petition so as to 
say that this Court has no power to issue a 
mandamus sought for by the petitioner. It 
is no doubt true, if on the date of the filing 
of the petition the petitioner has been thrown 
out of the premises even by force then the 
petitioner cannot seek restoration of posses- 
sion in these proceedings by getting a writ of 
mandamus as prayed for by him and his 
remedy is only to claim damages or other 
reliefs in other appropriate forums. By if on 
the date of the filing of the petition he is in 
possession, either physical or constructive, 
he is entitled to seek the protection of this 
Court. In the counter-affidavit, since it has 
been admitted that the petitioner did not 
vacate the premises though he has removed 
major portion of his articles except a water 
cooler, a refrigerator with motor and certain 
other minor items such as bulb shades etc. and 
had locked the premises and went away, the 
should be taken to have been in possession of 
the property, and merely because the first 
respondent has sealed the premises with the 
help of police and Revenue Officials it will 
not mean that the petitioner has been 
completely dispossessed. Thereore, the 
question now is whether the respondent could 
take forcible possession of the premises from 
the petitioner even assuming that his posses- 
sion of the premises is not lawful. . 


6. Section 108 of the Transfer of Property 
Act sets out the rights and liabilities of 
lessor and lessee. Clause (q) of that section 
imposes a liability on the lessee to put the 
lessor into possession of the property on the 
determination of the lease. Such liability 
arises whether the lease is terminated b 

notice or by efflux of time. The question is, 
if the lessee failed to restore vacant posses- 
sion in breach of the obligation referred to in 
clause (q) of the Act, what are the remedies 
available to the lessor and whether those 
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remedies include a right to re-enter the pro- 
perty by force without the tenant surrender- 
ing possession of the property voluntarily? 
On the question of lessor’s right of re-entry, 
there is difference between English Law and 
Indian Law. While English Law recognises 
the right of the lessor to take forcible posses- 
sion against the will of the lessee in certain 
circumstances, the Indian Law does not 
recognise such right of re-entry without due 
process of law. This distinction has been 
pointed outin K.K. Verma v. Union of 
India‘. In that case also, there was a tenancy 
of Government premises which stood 
terminated by a valid notice to quit. On the 
tenant failing to hand over possession as 
required under section 108 (q) the question 
was whether the Government could take 
forcible possession of the premises in those 
circumstances. The Court observed that the 
law in India is essentially different from 
English Law which treats the quandom lessee 
who was in possession after the termination 
of lease as the trespasser, whichis not the 

sition in Indian Law, that under the Indian 

w, the possession of a tenant who has 
ceased to be a tenant is protected by law that 
although he may not have a right to continue 
in possession after the termination of the 
tenancy, his continued possession is juridical 
which is protected by statute and that under 
section 9 of the Specific Relief Act, a tenant 
who has ceased to bea tenant may sue for 
possession against his landlord if the land- 
lord deprives him of possession otherwise 
than in due course of law. it has been 
clearly laid down in that case that the [ndian 
Law makes a clear and sharp distinction 
between a trespasser and an erstwhile tenant, 
that whereas the trespasser’s possession is 
never juridical and never protected by law 
the possession of-an erstwhile tenant is 
juridical and is protected by law, that there- 
fore, as far as the Indian Law is concerned, 
an erstwhile tenant can never become a 
trespasser and the lessor deprive the 
erstwhile tenant of his possession of the 
leasehold premises by force, but he can 
only eject his erstwhile tenant by recourse 
to law by obtaining a decree for ejectment. 


7. Patiala State v. Mohinder Singh*, was 
also a case where the tenancy was under the 
E aa a 


eee 1954 Bom. 358. 


1, 
2. I. R. 1958 Punj. 325. 


Government and after the termination of the 
lease, the Government took forcible posses- 
sion anda suit was filed by the quandom 
lessee under section 9 of the Specific Relief 
Act. In those circumstances, the Court held 
that the general position in law is that 
regardless of the question of title or the right 
to possession of the property, the part 

actually in peaceful and quiet possession shall 
not bə turned out by strong hand, violence or 
terror, that there is no provision of law 
which empowers a State Government by force 
or show of force to evict a person 
who is in actual possession of property, and 
that if the State Government were of the 
opinion that the State had the better right to 
possession, it 18 open to them to bring an 
appropriate action against him and to secure 
—— in accordance with the provisions of 

W. 


8. In Lallu Yeshwant Singh v. Rao Jagadish 
Singh! the Supreme Court has laid down in 
more or less similar circumstances that where 
a tenant was forcibly evicted from the 
leasehold premises and the tenant had filed a 
suit under section 9 of the Act it is well- 
settled that the question of title is irrelevant 
in a suit under that section, that although the 
tenant may not have a right to continue in 
possession after the termination of the 
tenancy, his possession is protected by that 
section and that the general principle of law 
is that no act can be done by the strength of 
one’s own hands but help of the law should 
be taken. In Yar Mohamad v. Lakshmi 
Das*, the Full Bench of the Allahabad High 
Court in dealing with the scope of section 9 
of the Specific Relief Act has observed: 


“No question of title either of the plaintiff 
or of the defendant can be raised or gone 
into in that case (under section9 of the 
Specific Relief Act). The plaintiff will 
be entitled to succeed without proving any 
title on which he can fall back upon and 
defendant cannot succeed even though he 
may be ina position to establish the best 
of all titles. The restoration of possession 
in such a suit is, however, always subject 
toaregular title suit and the person who 
has the real title oreven the better title 





1. (1968) S. C. W. R. 307 : ((1968) 2S, C. J. 244: 
(1965) 2 S. C. R. 203 : A. I. R. 1968 S. C. 620. 
2. L L.R. (1958) 2 All. 394. 
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cannot, therefore, be prejudiced any way 
by a decree in sucha suit. It will always 
be open to him to establish his title ina 
regular suit and to recover back possession 
... Law respects possession even if there 
is no title to support it. It will not permit 
any person to take the law in his own hands 
and to dispossess a person in actual posses- 
sion without having recourse toa Court. 
No personcan be allowed to becomea 
Judge in his own cause.” 


9. The following observation of the Privy 
Council in Midaapur Zamindary Company 
Limited v. Narash Narayan Roy’, is pertinent 
in this connection : 


“In India persons are not permitted to take 
forcible possession; they must obtain such 
possession as they are entitled to through 
a Court.” 


10. In Badrilal v, Indore Municipality?, it 
has been laid down that the person who is in 
lawful occupation of the premises does not 
become a trespasser and if he does not 
become a tenant holding over, he would be a 
tenant by sufferance. In M/s. Chandra & 
Co. v. Sfafe*, in more or less similar circum- 
stances as in this case it was held that the State 
is not free to act in a high-handed manner as 
to dispossess a person in juridical possession, 
of a property otherwise than in due course of 
law, that a person who is in peaceful posses- 
sion of property cannot be deprived of the 
possession of the same by the State or its 
officers, except in accordance with law, that 
in a case where the State or its officers have 
dispossessed such a person of the property in 
his possession without any authority of. law, 
it is open to him to seek redress against the 
aforesaid unlawful action of the State and its 
officers by invoking the jurisdiction of the 
High Court under Article 226 of the Constitu- 
tion and that the State as owner of pro- 
perty does not enjoy any higher rights than 
the citizen in the matter of taking possession 
of its property. 





i 


1. (1924) 51 I.A. 293 at 299:20 L. W.770: 47 
M. L. J.23: ALR. 1924 P. C. 144 
2. (1973) 2 S. C. C.388: (1973) 3S.C.R. 15: 
A. 1. R. 1973 5. C, 508, 
3, A. I.R.1981 Raj. 217. 


M. L, J.—19 


11. Thus, the preponderance of the judi- 
cial opinion is that the tenant in possession 
of the leasehold property after the termina- 
tion of the lease cannot be dispossessed by 
force except under due authority of law and 
the position is not different in the case of 
tenancy under the Government; that eveni 
forcible possession had been taken by the 
Government as a quandom, lessor, the 
quandom tenant is entitled to get back 
possession of the property under section 9 of 
the Specific Relief Act. 


12. The learned Government Pleader 
appearing for the respondent would rely on a 
decision of a Division Bench of this Court in 
The Neyveli Lignite Corporation Lfd., 
Neyveli v. K. S. Narayana Iyer’. I donot 
see how the said judgment will apply to the 
facts of this case. In that case, a person 
who had already been dispossessed filed a suit 
under section 9 of the Specific Relief Act to 
recover possession and it was found that the 
tenant did not insist upon restoration of 
possession in his notice prior to suit, that 
he himself voluntarily removed all his mova- 
bles at the request of the lessor and that 
therefore, he is not entitled to seek posses- 
sion under section 9 of the Specific Relief 
Act. The ultimate decision in that case was 
based on the fact that the tenant did not 
resist possession being taken by the lessor 
and the tenant vacated without resistance at 
the request of the lessor and therefore, he is 
not entitled to invoke section 9 of the 
Specific Relief Act. The ultimate decision in 
that case is not applicable to the facts of 
this case where the tenant has been found to 
be in possession at the time he seeks the aid 
of the Courtas admittedly. some of the 
articles are still found inside the premises 
though the premises had been sealed from 
outside by the respondents with the help of 
the police. The said decision far from 
helping the respondents, in fact supports the 
legal submission made by the petitioner’s 
counsel. In that case, the Bench has clearly 
observed that the landlord in India, even if 
the lease had expired, will not be entitled to 
dispossess his tenant except by due process 
of law, that the principles of English law 













1, I. L.R.(1964) 1 Mad. 676 : 77 L.W. 387: 
A. I. R. 1965 Mad. 122. 
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that a tenant whose term of lease had 
expired, could not complain against his land- 
lord’s entry into his property so long as it has 
been peaceably mado, is not applicable to 
India, and that under Indian Lawa person 
continuing in possession of the property after 
the expiry of his tenancy, is not regarded asa 
trespasser, for his entry was lawful and such 
possession would both on principle and 
authority be entitled to protection under 
section 9 of the Specific Relief Act. 


13. The learned counsel for the respondents 
would say that as the respondents had 
already entered into possession of the 
premises, a writ of mandamus cannot lie and 
the petitioner’s remedy is only to move the 
civil court under section 9 of the Specific 
Relief Act. However, it is already seen that 
the petitioner has not removed all his articles 
from the premises, and it has been admitted 
in the counter-affidavit that some of the 
petitioner’s articles are still inside the 
premises. Therefore, the petitioner cannot 
be said to have been dispossessed and the 
respondents cannot be taken to have 
got vacant possession of the premises. 


14. Inthis view of the matter the writ 
petition has to be allowed and accordingly a 
writ of mandamus will issue as prayed for 
by the petitioner. This order is without pre- 
judice to the rights of the respondents to take 
possession under due process of law. The 
petitioner will have his costs from the res- 
pondents. Counsel’s fee Rs. 250. 


R. S. Writ petition allowed., 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—K. B. N. Singh, CJ. 


K, Murli Manohar = Petitioner® 


Vv. 


K, Raghavan and others ons Respondents 
(A) Madras City Civil Court Act (VII of 
1892), sub-section (2-A) of section 15 as 
incorporated by Amending Act XXXIV of 
1980—Whether retrospective or prospective. 


(B) Civil Procedure Code (V of 1908), Order 
40, rules 3 and 4 as amended by the Madras 
High Court and Civil Procedure Code 
Amending Act (CIV of 1976) and Order 43, 
rule 1(a)—-Order directing Receiver to 
deposit money— Not appeal but revision only 
would lie against order directing Receiver 
to deposit money collected by him. 


A suit was filed in the Court of Fift 
Assistant City Civil Judge, Madras, for 
realisation of the licence fee for several years 
payable by contractors in respect of the suit 
properties situated at door No.18, Bazar 
Road, Mylapore at the rate of Rs. 500 per 
month. An Advocate-Receiver was appointed 
and he took possession of the properties. 
The Receiver was asked to file accounts 
onceintwo months. He filed first and 
second accounts. An application was 
filed directing the Receiver to account for 
the income received by him and he filed the 
third account and followed it by filing a nil 
account. An application was thereafter 
taken out for discharging the Receiver and he 
was discharged from the receivership and 
another Receiver was appointed in his place. 
Another application was filed by the fourth 
plaintiff under Order 9, rule 3 and section 
151, Civil Procedure Code, to direct the 
Receiver to deposit into Court a sum of 
Rs. 60,750 collected by him from the 


market and_also for a direction to him to file 


weekly statement of collections made by him. 
By order, dated 20th September, 1976, the 
Court ordered the Receiver to deposit 
Rs. 28,122.74. Aggrieved by the order he 


* C.R., P. No. 2661 of 1982. 27th August, 1982, 


J] MURLI MANOHAR ¥: RAGHAVAN (K. B. N. Singh, CJ.) 


referred a C. M. A. No. 647 of 1976 to the 

igh Court and the fourth plaintiff filed a 
cross-objection claiming that the Receiver is 
bound to deposit, a sam of Rs. 60,750. While 
granting stay in C. M. A. No. 647 of- 1976 
the High Court directed the Tenth Assistant 
Judge, City Civil Court to scrutinise the 
accounts and send a finding. On receipt of 
finding the High Court remanded the matter 
to the trial Court witha direction “‘to 
scrutinise the accounts of tho Receiver and 
determine to what extent the Receiver is 
liable to deposit the amounts into Court”. 
The trial Court, on remand, directed the 
Receiver to deposit Rs. 48,085.86 by its order, 
dated 20th March, 1981. An appeal was 
filed against that order C. M. A. No. 137 of 
1981 in the Court of the Principal City Civil 
Judge along with an application for stay. 
Interim stay was granted on 14th October, 
1981. In revision to the High Court, objec- 
tion was taken to the grantof stay and to 
the maintainability of the appeal. It 
was contended that the appeal was not 
maintainable in that Court since the value of 
the subject-matter of the appeal was 
Rs. 48,085-86 whereas the pecuniary jurisdic- 
tion of that Court was only Rs. 30,000 even 
according to the amended provisions of 
section 16 (2-A) of the Madras City Civil 
Court Act, 1892 as amended by the Tamil 
Nadu Act XXXIV of 1980 which came into 
force on 7th March, 1981, after which date 
the appeal hadbeen filed. It was also 
contended that no appeal lay as the order 
was one passed under Order 40, rule 3, 
Civil Procedure Code. 


Held:—The amendment brought by section 
15 (2-A) is retrospective in operation by 
necessary intendment. [Para. 14.] 


The criterion for determining is the 
subject-matter of the suit as in the 
Civil Courts Act, and the amount or 


value of the decree of the subject-matter 
of the appeal is not the deter mining factor. 
The valuation of the suit is Rs. 19,000 that 
is to say, below Rs. 30,000 and the order 
under appeal having been passed after the 
Tamil Nadu Act XXXIV of 1980 came into 
force, an appeal would lie to the lower 
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appellate Court, if the order in question is an 
appealable one. (Para. 15.] 


If the order is one under Order 40, rule 3, 
Civil Procedure Code, then surely no appeal 
would lie but a revision would lie. If how- 
ever, the order is one under Order 40, rule 4 
as amended by the Madras High Court, still 
another question which will require considera- 
tionis as to how far the provisions are 
consistent with the Civil Procedure Code 
Amendment Act (CIV of 1976). [Para. 16.] 


Cases referred to:— 


Garikapatti Veerayya v. N. Subbiah 
Choudhury, 1957 S.C. J. 439: 1957 
S. C. R. 488 : (1957) 2 An. W. R. (S.C.) 5: 
(1957) 2 M. L.J. (S. C.) 1: A. I. R. 1972 
S.C. 540 ; Ramanathan Chettiar. v. 
L. P. Lakshmanan Chettiar, (1963) 1M. L. J. 
46:76L.W.1:A. I. R. 1963 Mad. 172; 
Parthasarathi Naidu, in, re (1957) 2 M. L. J. 
250 : 70 L. W. 595:1.L. R. (1957) Mad. 
1016 : A. I. R. 1958 Mad. 94 ; S. J. Mohan, 
in re, (1958) 1 M. L. J. 9:71 L. W. 251: 
A. I. R. 1958 Mad. 184. 


Petition under section 115 of Act V of 1908 to 


revise the order of the Principal Judge 
(City Civil Court), Madras, dated 15th 
December, 1981 in C. M. P. No. 1121 of 


1981 in C. M. A. No. 137 of 1981. 
G. Viswanathan, for Petitioner. 


G. K. Damodara Rao, for Respondents. 


The Court made the following 


ORDER.—The short question that arises to 
be decided in this case is as to whether the 
provisions of sub-section (2- A) of section 15 
ofthe Madras City Civil Court Act, 1892, 
as incorporated by the Amending Act XXXIV 
of 1980, and which provision came in- 
to force on 7th March, 1981, is retrospective 
or prospective. The Principal City Civil 
Judge, Madras, in his order, dated 15th 
December, 1981 in C. M. P. No. 1121 of 1981 
in C. M. A. No. 137 of 1981, under revision, 
held that it is retrospective in operation and 
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that the appeal filed before him by the first 
respondent herein (Advocate-Receiver) was 
maintainable. It is against this order that 
the present revision has been filed. 


2. The necessary facts for the disposal of 
this revision petition may be stated: O. S. 
No. 5109 of 1968 was filed in the Court of the 
Fifth Assistant City Civil Judge, Madras, for 
realisation of licence fee for several years 
payable by the contractors in respect of the 
suit properties situated at door No. 18, 
Bazar Road, Mylapore, at the rate 
of Rs. 500 per mensem. Mr. K. Raghavan, 


the first respondent, was appointed 
Advocate-Receiver in Application No. 
2092 of 1969 and he took ossession 
of the properties on llth September, 


1972. Though by the order of appointment 
he was required to file accounts once in two 
months, he filed his first account on 2nd July, 
1973 for the period ending 31st May, 1973 and 
the second account on 20th March, 1976 for 
the period from Ist June, 1973 to 30th 
September, 1975. Thereafter, on 16th March, 
1976 an application (I. A. No. 7214 of 1976) 
was filed for directing the Receiver to account 
for the income received by him and he filed 
his third account on 24th March, 1976 for the 
eriod from ist October, 1975 to 29th 
ebruary, 1976, and finally on 13th October, 
1976 he filed a ‘nil’ account for the period 
ended 25th July, 1976. Thereafter, I. A. 
No. 2338 of 1976 was filed for discharging 
the Receiver and he was discharged from the 
receivership in August, 1976 and another 
Receiver was appointed in his place. 


3. Another application (I. A. No. 7214 of 
1976) was filed by the fourth plaintiff under 
Order 9, rule 3 and section 151 of the Civil 
Procedure Code, to direct the Receiver to 
deposit into Courta sum of Rs. 60,750, collect- 
ed from the marketfrom November, 1971 to 
March, 
month and at the rateof Rs. 1,250 from April, 
1973 to February, 1976 and also for a direction 
to him to file weekly statement of collections 
made by the Receiver. 


4. By order, dated 20th September, 1976, the 
Fifth Assistant Judge, City Civil Court, 
Madras, before whom J. A. No. 2714 of 1976 
came up for hearing, directed the Receiver to 
deposit Rs. 28,122.74, Aggrieved by the saig 
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order, the Receiver preferred C. M.A 
No. 647 of 1976 to this Court and the fourth 
plaintiff filed a cross-objections claiming that 
the Receiver is bound to deposit a sum of 
Rs. 60,750 


5. This Court, while granting stay in C. M. 
P. No, 12828 of 1976 in C. M. A. No. 647 of 
1976, directed the Tenth Assistant Judge, 
City Civil Court, Madras, to scrutinise the 
accounts of the Receiver and submita finding 
to this Court, 


6. .Onreceipt of the finding, Sathiadev, J: 
allowed the appeal and remanded the matter 
to the City Civil Court, Madras, with a 
direction “to scrutinise the accounts of the 
Receiverand the concerned Court shall go 
into the accounts, vouchers and other docu- 
ments and determine to what extent the 
Pea a is liable to deposit the amounts into 
ourt. 


7. After the remand, the trial Court direct- 
edthe Receiver to deposit a sum of 
Rs. 48,085,86 by itsorder, dated 20th March, 
1981. Against this order the Receiver filed 
C. M.A. No. 137 of 1981 in the Court of the 
Principal City Civil Judge, Madras, and also 
filed an application (I. A. No. 1121 of 1981) 
for staying further proceedings of the order 
under appeal and interim stay was granted on 
14th October, 1981. 


8 The respondent-appellant objected to the 
stay of the proceedings before the trial Court 
ou the grounds mentioned therein and also 
contended that the appeal was not maintain- 
able in that Court since the value of the sub- 
ject-matter of the appeal was Rs 48,085.86, 
whereas the pecuniary jurisdiction of the 
appellate Court was only Rs. 30,000, even 
according to the amended provisions of sec- 
tion 15 (2-A) of the Madras City Civil Court 
Act, 1892, as amended by Tamil Nadu Act 
XXXIV of 1980, which came into force on 7th 
March, 1981, after which date this appeal 
has been filed. 


9. Another contention raised was that no 
appeal lay as the order was one passed under 
Order 40, rule 3, Civil Procedure Code, 
which, was tevisable by the High .Court, 


I] j 


10. The Principal City Civil Judge came to 
the conclusion that the amended provision of 
section 15 (2-A) was retrospective, and as the 
valuation of the suit was Rs. 19,000, the 
appeal will lie before the lower appellate 
Court. He, however, did not go into the 
question as to whether against the impugned 
order an appeal would lie or only a revision 
would lie. 


11. The.learned counsel for the petitioner 
has urged that it is true that the order was 
passed after the amendment came into force, 
but the amount involved in the order against 
which the appeal was filed was more than 
Rs. 30,000 and therefore, the appeal will lie 
in the High Court. He submitted that unless 
both the conditions, namely, the order being 
passed after 7th March, 1981, and the subject- 
matter of appeal being less than Rs. 30,000, 
are satisfied the appeal will lie before the 
lower appellate Court. His other submission 
was that the forum of appeal would be guided 
according to the provisions as obtained when 
the suit was filedin 1968, as the appeal is 
a continuation of the suit, unless the Amend- 
ing Act has been made applicable retrospec- 
tively, which is not the position in the instant 
case. The learned counsel, in support of his 
contention, relied on the decision of the 
Supreme Court in the case of Garikapatti 
Veerayya v. N. Subbiah Choudhury’. It has 
been held therein that the right of appeal was 
a substantive right and although it could be 
exercised only in case of an adverse decision, 
it was governed by the law prevailing at the 
time of commencement of the suit and 
comprises of successive rights of appeal from 
Court to Court, which really constituted one 
proceeding. Such a right could be taken 
away only by a subsequent enactment either 
expressly or by necessary intendment. Even 
according to the aforesaid decislon, relied on 
by the learned counsel, on the basis of the 
valuation of the suit, the appeal would lie to 
the High Court unless the amendment 
brought by section 15 (2-A) was expressly or 
by necessary intend ment retrospective. 


12. Section 13 of the Madras Civil Courts 
Act, 1873, before its amendment by the Tamil 
Nadu Act XXXIV of 1980, originally 





C. R. 488 : 1957 S. C. J. 439: 
W. 
R 


43 
R. (S. C.) : 1 (1957) 2M. L. J- 
: 1576 S. €, 540, 
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provided that appeals from the decrees and 
orders of Subordinate Judges and District 
Munsifs would lie to the District Court when 
the amount or value of the subject-matter of 
the suit did not exceed Rs. 5,000 which was 
raised to Rs. 10,000, by the Tamil Nadu Act 
XVII of 1956, which came into force on Ist: 
April, 1957. Similar provision was also made 
in section 15 of the Madras City Civil Court 
Act, 1892, by the Tamil Nadu Act XVIII of 
1971. The purpose behind the amendment 
was to reduce the arrears and the load of 
appeals in the High Court by extending the 
jurisdiction of the lower appellate Court. 


13. The question whether the amendment 
brought by the Tamil Nadu Act XVII of 1956 
in Madras City Civil Court Act was prospec- 
tive or retrospective, came to be considered 
by a Full Bench of this Court in the case of 
Av. P. L. Ct. Ramanathan Chettiar and 
another v. D. P. Lakshmanan Chettar (died) 
and otherst, and the Full Bench held as 
follows : 


“In the present case there can be little 
doubt that the object of the Legislature in 
enacting Madras Act XVII of 1956 was to 
reduce the arrears in the High Court, that 
was achieved by enlarging the appellate 
jurisdiction of the District Court to cases 
where the value of the subject-matter of 
the suits was below Rs. 10,000. That 
object could be achieved only if retrospec- 
tive operation was given to the amendment. 
The posp oncrann clause in such cases 
would have a significance, as indication of 
the intention of the Legislature that it 
should apply to all cases where appealable 
orders are passed subsequent to the 
appointed date.” 


And the decision in Parthasarathi Naidu, In 
re?, was approved. 


14, Inthe instant case also the amending 
Act XXXIV of 1980 amended the original 
section 15 of the Madras City Civil Court 
Act, 1892, by inserting the new sub-section 
(2-A) which reads as follows— 


ei pe Se 


1. (1963)1 M. L. J. 46:76 L.W, 1. LL. R 
(1963) Mad. 183 : A. I.A. 1963 Mad. 175 (F. B.). 

2. (1957) 2M. L. J. 250 : 70 L, W, 595 : I. L. R. 
(1957) Mad. 1016: A. I. R. 1958 Mad. 94, 
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“An appeal shall lie to the Principal Judge 

rom any decree or order appealable under 
the provisions of the Code of Civil Proce- 
dure, 1908 (Central Act V of 1908), passed 
in any suit or proceeding by a Judge other 
than the Principal Judge or an Additional 
Judge on or after the date of the 
commencement of the Tamil Nadu Civil 
Courts and the Madras City Civil Court 
(Amendment) Act, 1980. where the amount 
or value of the subject-matter does not 
exceed thirty thousand rupees,” 


Tamil Nadu Act XXXIV of 1980, as in the 
case of the Tamil Nadu Act XVII of 1956, 
with which the Full Bench was concerned, 
provided that the Act will come into force on 
such date as may be specified by the State 
Government, and although the Act had been 
passed earlier, it came into force on 7th 
March, 1981. Ona parity of the reasoning, 
as laid down by the Full Bench, and the 
purpose of the present amendment also being 
to reduce the arrears in the High Court, it 
must be held that the amendment brought by 
section 15 (2-A) is retrospective in operation 
by necessary intendment. 


15. Coming to the question whether the 
valuation of the suit or the amount directed 
by the Court to be deposited by the Receiver 
would be the guiding factor for the purpose 
of determining the forum of appeal, it is the 
valuation of the suit which will determine the 
forum of appeal, as held by the Supreme Court 
in Garikapatti Veerayyayv. N. Subbiah 
Choudhry’. Following the said decision, 
Panchapakesa Ayyar, J. held in the case of 
S. J. Mohan, In re?, that the criterion for 
determining the forum is the subject-matter 
of the suit, as in the Civil Courts Act. and 
the amount or value of the decree of the 
subject-matter of the appeal is not the 
determining factor, I am in respectful agree- 
ment with the above view. It must, there- 
fore, be held that the valuation of the suit 
which is Rs. 19,000, that isto say, below 
Rs. 30,000, and the order under appeal 
having been passed after the Tamil Nadu Act 
IV of 1980 came into force, an appeal 
would lie to the lower appellate Court, if the 
lorder in question is an appealable one. 






—— ee 


1. 19579. C. R. 488 : 1957 S. C. J. 439. 
2. (1958) iM. L J.9:71 4. W. 251:A. L R. 
1958 Mad. 184, 
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16. Coming to the next contention of the 
learned counsel that the order in question 
was not an appealable order, but a revisable 
order and therefore, no appeal would lie 
before the lower appellate Court, although 
this question was raised before the lower 
appellate Court, surprisingly the lower 
appellate Court has failed to consider this 
question and has erred in holding that that 
question did not arise for consideration. 
Having held that the provision of section 15 
(2-A) was retrospective, it wrongly held that 
that was sufficient to conclude the matter 
which, in fact, was not. Ifthe order is one 
under Order 40, rule 3, Civil Procedure Code, 
then surely no appeal would lie, but a revi- 
sion would lie. If, however, the order is 
one under Order 40, rule 4, as amended by 
the Madras High Court, still another ques- 
tion that will require consideration is as to 
how for the provisions are consistent with the 
Civil Procedure Code Amendment Act CIV 
of 1976. Ineed not go into this question as 
to whether the order was passed under Order 
40, rule 3 or 4, as it has not been investigated 
by the lower appellate Court. The lower 
appellate Court will go into the question 
first and thereafter dispose of the matter in 
accordance with law. 


17. The civil revision petition is disposed of 
in the light of the observations made above. 
In the circumstances of the case, there will 
be no order as to costs. 


R. S. 





Order accordingly, 


1) RAGHOTHAMAN ¥, KANNAPPAN 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. ż 


PRESENT: —V. Ratnam, J. 


K, M. Raghothaman and another 
... Appellants® 


v. 


M. P. Kannappan and another 
... Respondents. 


Hindu Succession Act (XXX of 1956), sec- 
tion 6—Hindu Law, joint family property— 
Debt incurred by father for binding purposes 
and for family necessity—Death of a son 
subsequently—Mother succeeding tø the 
deceased son’s share in joint family property— 
Whether deceased son’s share in the family 
property liable for the debt incurred by the 
father—Suit filed by creditor—Decree obtained 
and execution effected against family 
proper ty—Deceased son’s share also held 
lable. 


“A”, a Hindu father along with his two sons 
“R” and °‘B” constituted a Hindu undivided 
family. ‘‘A’’ had borrowed from one “K” in 
1968 for family necessity on a promissory 
note. X filed a suit in 1971 against ‘‘A’’ and 
obtained a decree. ‘‘B’’, his son had died 
in 1970 and B’s mother had succeeded to his 
share in the joint family property. K filed an 
execution petitionin 1971 and attached the 
joint family properties, and brought them to 
sale in 1973. With the leave of Court ‘K’ 
purchased the properties. In 1974, ‘Æ? also 
took delivery of the properties. Immediately 
thereafter “R” and his mother filed a suit for 
a declaration of title to the suit property 
against “K” and “4”, claiming that the share 
of “R” and the deceased ‘‘B’’ in the family 

roperties cannot be made liable for the debt 
incurred by “4A”. It was also contended that 
the share of the deceased “B” had devolved 
on his mother under section 6 of the Hindu 
Succession Act, and that thereafter it had 
become her absolute property, that the pious 
obligation of “B”? to discharge the debt of 
his father A ceased even before the Court 
sale in March, 1973 and therefore the share 





*S, A. No, 2501 of 1977. 


12th dpril, 1982. 
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of “B” cannot be made liable for the debt 
incurred by “A”. The suit was dismissed by 
the trial Court and this was confirmed by the 
lower appellate Court. ‘“‘R” and his mother 
appealed. 


Held: In this case, the debt in question was 
incurred for purposes binding on the son ‘‘B”’ 
and his undivided share in the family proper- 
ties. The finding in this regard has not been 
challenged at all. In the normal course, 
therefore, “K” would be entitled to proceed 
against the undivided interest of “B” in the 
family properties for the realisation of the 
debt under the decree obtained against the 
father (A), even when the family continued to 
remain undivided. Asto whether section 6 
of the Hindu Succession Act brings about any 
change inthis regard the position may be 
stated thus: The proviso to section 6 is 
really limited in scope and is inthe nature 
of an exception to the normal operation of 
the rule of survivorship. In other words, if 
a male Hindu who dies after 17th June, 1956, 
leaving him surviving a female relative speci- 
fied in class I of the schedule to the Act ora 
male relative specified in that class claiming 
through such female relative, then devolution 
of such interest by survivorship does not 
take place; but instead the interest of the 
deceased in the Mitakshara coparcenary 
properties would roll down by testamentary 
or intestate succession, Beyond this, the 
proviso does not purport to bring about any 
other change or free such interest from the 
burden or liability to which it is already 
subject. Explanation I to section 6 merely 
enables the ascertainment of the interest of 
the deceased at the time of his death for 
purpose of operation of either survivorship 
or succession intestate or testamentary, but 
does not have the effect of relieving such 
interest from the burden or obligation to be 
available for the satisfaction of binding debts. 
The family continues unaffected as before 
with all its properties, assets, liabilities and 
obligations, excepting that in a case governed 
by the proviso an heir or a legatee is intro- 
duced into the family as a person entitled to 
succeed to the interest of a deceased male 
member. Explanntion I does not go beyond 
this, Explanation II precludes a person who 
had already separated himself from the 
coparcenary before the death of the deceased 


152 


or his heirs from claiming a share in the 
devolving interest as on intestacy. 
4d [Para, 8.] 


In the instant case, the second appellant 
(mother) was placed in the position of “B” 
with reference to his interest which he died 
possessed of, subject to his obligations, In 
other words, the second appellant, no doubt, 
succeeded to the undivided 1/3rd share of the 
deceased “B” in accordance with the provi- 
tions of section 6o0f the Act, but it did not 
bring about the disruption of the family or 
the freeing of B’s interest from its liability to 
pay debts. It may be that in such a situation 
the father who could have otherwise sold the 
son’s interest, may not be ina position to do 
s0, as one son had died and his interest had 
devolved on another person and that cannot 
be subjected toany further control by the 
father. It must be remembered that this 
precisely would have been the position, if a 
partition had taken place between the father 
and the sons. But, even in such cases it has 
been uniformly held that despite the partition 
wherein no provision is made for the 
discharge of valid and binding debts, the 
share of the son could still be made liable to 
answer such claims. This would be on the 
footing that the liability on the share of the 
sons exists right from the inception of the 
binding debt and not only from the time the 
debt is sought to be recovered or enforced, as 
otherwise the shares of the sons might enjoy 
a holiday, as it were, from liability, between 
the date of the incurring of the debt, and the 
date of the birth of the sonor the date of 
enforcing the same or the obtaining of a 
decree on the debt. [Para. 9.] 


The liability of the sons commsnced when 
the binding debt is incurred and continues 
till the liability subsists. It also seem3 that 
if the liability fora debt on the sons exists 
from the inception ofthe debt, then no subse- 
quent act of the parties or event could be 
permitted to defeat the right of the creditors 
to realise the same from such property. In 
this case, it would be all the more so, as the 
family had continued to remain undivided 
when the binding debt was incurred and the 
decree was obtained and the family continued 
to remain so. However, in order to realise 
the binding debt from out of the shares of 
the sons, it is not necessary that such liability 
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should -be fastened or charged upon the shares 
of the sons. The liability in cases like this 
must be understood in the ordinary sense 
that the estateofa person who owesa 
debt is liable to pay it, when the estate is 
reduced to separate possession or when it 
passes on to another upon the death of that 
person. [Para. 12.] 


The share of ‘B’ succeeded to by the second 
appellant (mother), who had merely stepped 
into the shoes of her son, who was obliged 
to discharge the debts of ‘*A” under the 
theory of pious obligation would also be 
liable and his share was rightly proceeded 


against. (Para. 13.] 
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Appeal against the decree of the Sub-Court 
of Vellore in A. S. No. 192 of 1976 preferred 
against the decree in O. S. No. 405 of 1974, 
District Munsif Court of Ranipet. 


M.N. Padmanabhan, for Appellants. 
N. Vanchinathan, for Respondents. 
The Court delivered the following 


JupGMBeNT.—The plaintiffs in O. S. No. 405 
of 1974, District Munsif’s Court, Ranipet, 
are the appellants in this second appeal, which 
has been entertained on the following 
question of law— 


Îl RAGHOTHAMAN v. KANNAPPAN (Ratnam, J.) 


‘Whether on the death of Balaji, one of 
the sons of the second defendant, the 1/3rd 
share vested in the mother, namely, 
the second plaintiff, without the liability to 
answer the second defendant’s debts?” 


In order to fully appreciate the circumstances 
under which this question has arisen for 
decision, a brief reference to the facts and 
the findings ot the Courts below is necessary. 
The first appellant is the son of the second 
respondent, while the second appellant is the 
wife of the second respondent. On 5th July, 
1968, the second respondent borrowed for 
family purposes certain amounts from the 
first respondent on a promissory note on the 
basis of which the first respendent instituted 
O. S. No. 318 of 1971, District Munsif’s 
Court, Ranipet, against the second respon- 
dent and obtained a decree for the recovery 
of a sum of Rs. 3,562.50. In execution of 
that decree, in E. P. No. 73 of 1971, the first 
respondent attached not only the interest of 
the second respondent in certain properties, 
but also that of his undivided sons, viz, the 
first appellant and one Balaji. The first 
appellant preferred a claim with reference 
to a one-third share in the properties attached, 
but that claim was not countenanced. The 
properties attached by the first respondent 
were thireafter brought to sale and 
in the sale held on 19th March, 1973, the 
first respondent purchased the properties 
with the leave of Court. The second res- 
pondent filed a petition in O. E. A. No. 937 
of 1973 to set aside the Court sale and that 
petition was dismissed. Later, the sale in 
favour of the first respondent was 
confirmed on 2lst March, 1974 and 
possession of the properties was also deli- 
vered to him through Court on 31st August, 
1974. Thereafter, the appellants instituted 
on 23rd September, 1974. O. S. No. 405 of 
1974, District, Munsif’s Court, Ranipet, for a 
declaration of their title to the suit property 
and alsofor an injunction restraining the 
first respondent frem interferring with their 
possession and enjoyment of the suit pro- 
perty or in the alternative for declaration of 
joint title of the appellants and a consequential 
permanent injunction and for other incidental 
reliefs. According to the case of the appel- 
lants, the first appellant and his brother 
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deceased Balaji and their father, the second 
respondent herein, constituted members of a 
Hindu undivided family. which owned the 
suit property, viz., Survey No. ie of an 
extent of 1.09 acres in Agaram village im 
Arcot taluk and other properties and that in 
order to prevent the dissipation of the pro- 
perties by the second respondent, a division 
was effected at the instance of Panchayatdars 
between the first appellant, his brother Balaji 
andthe second respondent and a Kurichit 
was also drawn upon 9th February, 1962, 
under which the A schedule properties fell 
tothe share of the second respondent, B 
schedule properties to the first appellant and 
the C schedule properties to the share of late 
Balaji. The further case of the appellants 
was that sometime in 1972, Balaji, died and 
under section 6 of the Hindu Succession Act, 
the second appellant, the mother of Balaji, 
succeeded as heir to the estate of Balaji. The 
debt incurred by the second respondent and 
the decree obtained thereon by the first res- 
pondent in O. S. No. 318 of 1971, District 
Munsif’s Court, Ranipet in execution of 
which the property was brought to sale and 
purchased by the first respondent, were 
claimed by the appellants to be not for family 
necessity or benefit and therefore, not bind- 
ing upon the appellants, who had already 
become divided members. The appellants 
also stated that after the division in the year 
1962, the second respondent had no capacity 
to represent or deal with his sons’ share and 
convey their interest as well. A further plea 
was also put forth by the appellants that the 
second respondent was given to bad habits 
and as such, the debt and the decree obtained 
thereon in O.S. No 318 of 1971 as well as the 
execution proceedings would not bind them. 
The appellants also setup title to the suit 
property by adverse possession. The appel- 
lants also claimed that owing to the death of 
Balaji in 1972, his share passed on to his 
mother, the second appellant and therefore, 
the debt will not be binding upon that share 
but only upon the 1/3rd share of the second 
respondent. 


2. The first respondent in the course of his 
written statement disputed the partition bet- 
ween the second respondent and his minor 
sons and the drawing of the lists and allot- 
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ment of properties thereunder, but maintained 
that the family continued to remain joint of 
which the second respondent was the 
manager. The debt incurred by the second 
respondent was for family necessity and bene- 
fit, according to the first respondent and that 
such a debt was binding not only upon the 
second respondent, but also his sons, the first 
appellant and Balaji. According to the first res- 
pondent, the decree obtained in O. S. No. 318 
of 1971, District Munsif’s Court, Ranipet, on 
the footing of such a debt was binding on the 
second respondent, first appellant and Balaji 
and their undivided interest in the family 
properties and also on second appellant and 
therefore, no exception could be taken to the 
Court sale. After referring to the Court sale 
and the purchase therein of the suit property 
by the first respondent, the first respondent 
proceeded to state that he was in possession 
and enjoyment of the property pursuant to 
the Court auction sale in his favour and 
therefore, no relief could be granted in favour 
of the appellants, 


3. Before „the learned District Munsif, 
Ranipet, on behalf of the appel- 
lants, Exhibits. A-1 and A-2 were 
marked and P. Ws. 1 to3 were examined, 
while on behalf of the first respondent, 
Exhibits. B-1 to B-3 were filed and he was 
also examined as D. W. 1. Ona _ considern- 
tion of the oral as well as the documentary 
evidence, thelearned District Munsif found 
that the division in 1962 and the allotment 
of properties to the second respondent and 
his sons, viz, the first appellant and Balaji 
was not satisfactorily established and that 
the family continued to remain undivided. 
The debt incurred by the second respondent, 
which later on ripened into a decree in 
O. S. No. 318 of 1971, District Munsif’s Court, 
Ranipet, was found to have been incurred by 
the second respondent for purposes of family 
necessity and so binding upon the first, 
appellant and Balajias well. It was further 
found that the execution proceedings in 
O. 5. No. 318 of 1971 would be binding upon 
the appellants and that the Court auction sale 
could not bein any manner impugned by 
them. On these conclusions, the suit was 
dismissed. Aggrieved by this, the appellants 

referred an appeal in A. S. No. 192 of 1976 

ub-Court, Vellore. The learned Subordinate 
Judge, ona reconsideration of the evidence 
found that the division and the allotment of 
properties to the respective parties at sucha 
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division in 1962 were not proved and that the 
debt incurred by the second respondent was 
only for family benefit or necessity and it was 
not open to the appellants to question the 
decree or debt. It was also found by the 
Jearned Subordinate Judge that in so far as 
the first appellant was concerned, he had not 
instituted a suit within a period of one year 
after the rejection of his claim under 
Order 21, ru'e 63, Civil Procedure Code, and 
that therefore, he could not agitate his 
rights in relation to the property in this suit. 
Dealing with the contention that by reason of 
the operation of section 6 of the Hindu 
Succession Act, 1956, the second appellant 
absolutely and therefore, her one-third share 
succeeded to the share of Balaji 
cannot be affected by the Court sale, the 
learned Subordinate Judge held that the debt 
having been incurred by the second respon- 
dent long prior to the death of Balaji, the 
second respondent was competent to bind 
even the interest of Balaji, so long as the 
debt was incurred fora lawful and binding 
purpose. Inthis view, the judgment and 
decree of the trial Court were confirmed and 
the appeal was dismissed. 


4. When the second appeal originally came 
up for hearing Sethuraman, J. felt that the 
date of death of Balaji and the date on which 
the suit property was attached in execution 
of the decree in O. S. No. 318 of 1971, District 
Munsif’s Court, Ranipet, would assist in 
satisfactorily. deciding the question raised in 
the second appeal and called for a finding in 
that regard. By an order, dated 27th 
January, 1982, the learned Principal Subordi- 
nate Judge, Vellore, submitted a finding to 
the effect that Balaji died on 17th October, 
1970, and notin 1972, as claimed by the 
appellants in their plaint and that the attach- 
ment over the property was effected on 23rd 
November, 1971. To this finding, the first 
respondent has filed objections. Itis there- 
after the second appeal has again come up for 
further hearing on the findings so submitted. 


5. Before proceeding to consider the point 
urged in the second appeal, it would be 
necessary to advert tocertain aspects over 
which there is no controversy between the 
parties. It is accepted by the appellants that 
there was no partition and allotment of pro- 
perties to the members of the family in the 
year 1962, but that the family continued to 
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remain undivided at allrelevant times. The 
concurrent finding of the Courts below that 
the debt incurred by the second respondent, 
which later ripened into a decree in O. S 
No. 318 of 1971, District Munsif’s Court, 
Ranipet, was for binding purposes and for 
family necessity and Balaji’s undivided interest 
was also bound, is accepted by the appellants. 


6, The learned counsel for the appellants 
submitted that under section 6 of the Hindu 
Succession Act (hereinafter referred to as the 
Act), on the death of Balaji on 17th October, 
1970, leaving behind him, his mother, 
the second appellant herein who is .a female 
relative specified in Class I of the schedule to 
the Act, the undivided 1/3rd interest of Balaji 
devolyed upon her by intestate succession 
and thereafter, it became her exclusive pro- 

rty and as such, the pious obligation of 

alaji to discharge the dzbt incurred by the 
father, the second respondent, ceased even 
before the Court sale took place oo 19th 
March, 1973. It was also pointed out that 
the effect of section 6 of the Act is to bring 
about a partition among the members of the 
undivided family of the second respondent 
immediately before the death of Balaji and 
that the divided share of Balaji cannot be 
subjected to the liability under the decree 
obtained by the first respondent in O. S. No. 
318 of 1971. District Munsif’s Court, Ranipet. 
Per cantra, the learned counsel for the first 
respondent submitted that the pious obliga- 
tion of the sons of the second respondent 
was inexistence ever since the debt was 
incurred and asin this case, it has been 
found that the debt had been incurred for 
valid and binding purposes, the pious obliga- 
tion of the sons to discharge such a debt 
from out of their shares in the family property 
subsisted right through and the mere inter- 
position of an heir by reason of section 6 of 
tae Act cannot either put an end to that 
liability or enable the second appellant to 
take the property free from that liability. It 
was further submitted that even if Balaji him- 
self prior to his death had entered into a 
partition in respect of the family properties 
and had obtained some properties towards 
his share without making any arrangement in 
such a partition for the discharge of the bind- 
ing debt which- had ripened intoa decree, 
the share of Balaji would have nevertheless 
been liable to pay the binding debt and there- 
fore, the second appellant, who had merely 
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stepped into the shoes of Balaji by operation 
of statute, cannot claim higher rights. The 
learned counsel for the first respondent also 
pressed into service the well recognised 
principle that no person can be permitted to 
take the estate of another free from debts 
binding on it. 


7. The principle relating to the liability of 
the sons for debts incurred by the father may 
be briefly recapitulated. In respect of debts 
contracted by the father, even for his personal 
benefit, ata point of time when he is joint 
with his sons, the sons are liable to pay such 
debts, unless the debts were incurred for 
immoral or illegal purposes. This liability 
of the sons, which had its origin inan obliga- 
tion of piety and religion, has since 
metamorphosed into one of legal liability but 
this does not, however, extend to debts 
tainted with immorality. Theliability is not, 
however, personal in the sense that the 
Creditor of the father cannot proceed either 
against the person or separate property of 
the sons, but such liability is restricted to the 
interest of the sons in the family property. 
It is settled that if the debt is contracted by 
the father after partition, the son cannot be 
made liable. If, however, the debt is a pre- 
partition debt, the share of the sons would be 
liable even after partition, if the debts of the 
father are not immoral or illegal and the 
partition arrangement does not make any 
provision for the discharge of such debts. In 
case a creditor institutes a suit for the 
recovery of a debt against the father before 
partition and obtains a decree, the sons 
would be liable to discharge the decree passed 
against the father even after the partition. 
Even in respect of a pre-partition debt if 
a suit is instituted against the father, after 
partition, but he dies and his separated sons 
are impleadad .as legal representatives, the 
remedy of the decree-holder against the 
shares allotted to the sons on partition, would 
be in execution and not by way ofan indepen- 
dent suit. If, however, after partition, a suit 


. is instituted against the father on a pre-parti- 


tion debt anda decree is obtained against 
him, such a decree cannot be executed against 
the sons and a separate suit has to be brought 
against the sons in order to enable the 
creditor to realise the amounts out of their 
shares, though the liability of the sons for the 
payment of the pre-partition debts admits of 
no doubt. Thus the liability of the interest 
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of the sons in such cases to discharge the 
debts incurred by the father is undisputed, 
though the method and manner of its enforce- 
ment by the creditor would vary and the sons 
must be afforded every opportunity, be it in 
a suit or execution proceedings to question 
the binding nature of the debt or liability. 


In this case, it has earlier been noticed 
that the debt in question was incurred for 
purposes binding on the son Balaji and his 
undivided share in the family properties. 
Indeed, the finding in this regard has not been 
challenged at all. In the normal course, 
therefore, the first respondent would be 
entitled to proceed against the undivided 
[interest of Balaji in the family properties for 
the realisation of the debt under the decree 
obtained against the father, the second res- 
pondent. even when the family continued to 
remain undivided. Whether section 6 of the 
Act brings about any change in this regard 
may now be considered. Section 6 of the Act 
runs as under :— 


“6. Devolution of Interest in Coparcenary 
Proper ty—When a male Hindu dies after the 
commencement of this Act, having at the 
time of his death an interest in a Mitakhara 
coparcenary property, his interest in the 
property shall devolve by survivorship upon 
the surviving members of the coparcenary 
and not in accordance with this Act: 


Provided that, if the deceased had left 
behind him surviving a female relative 
specified in Class I of the Schedule ora 
male relative specified in that class who 
claims through such female relative, the 
interest of the deceased in the Mitakshara 
coparcenary property shall devolve by 
testamentary or intestate succession, as the 
case may be, under this Actand not by 
survivorship. 


Explanation 1.—For the purposes of this 
section, the interest of a Hindu Mitakshara 
coparcener shall be deemed to be the share 
in the property that would have been 
allotted to him ifa partition of the pro- 
perty had taken place immediately before 
his death, irrespective of whether he was 
entitled to claim partition or not. 


Explanation 2,—Nothing contained inthe 
proviso to this section shall be construed 
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as enabling a person who has separated 
himself from the coparcenary before the 
death of the deceased or any of his heirs to 
claim on intestacy a share in the interest 
referred to therein.” 


The first part of this section sets out in bold 
relief an affirmation and re-statement of the 
well-known principle of devolution by survi- 
vorship of the interest of a Hindu, who dies 
having such an interest in Mitakshara copar- 
cenary property, upon the surviving members 
of the coparcenary. The proviso is really 
limited in scope and isin the nature of an 
exception to the normal operation of the rule 
of survivorship. In other words, if a male 
Hindu who dies after 17th June, 1956, leaving 
behind him surviving a female relative speci- 
fied in ClassI ofthe schedule or a male 
relative specified in that Class claiming 
through such female relative, then devolution 
of such interest by survivorship does not take 
place ; but instead the interest of the deceased 
in the Mitakshara coparcenary properties 
would roll down by testamentary or intestate 
succession. Beyond this, the proviso does 
not purport to bring about any other change 
or free such interest from the burden or 
liability to which it is already subject. There 
being no question of testamentary succession 
in this case, as Balaji had not left any will 
the effect of the proviso would be to bring 
about a devolution of the interest of Balaji 
on the second appellant. Explanation I to 
section 6 of the Act furnishes a formula to 
measure the interest upon which survivorship 
or testamentary or intestate succession, as 
the case may be, may operate. The quantita- 
tive content ofthat interest had to be 
ascertained on the footing that a notional 
partition had taken place immediately before 
death, irrespective of whether he was 
entitled to claima partition or not. Even 
this Explanation merely enables the ascertain- 
ment of the interest of the deceased at the 
time of his death for purpose of operation of 
either survivorship or succession, intestate or 
testamentary, but does not have the effect of 
relieving such interest from the burden or 
obligation to be available for the satisfaction 
of binding debts. The family continues 
unaffected as before with all its properties, 
assets, liabilities and obligations, excepting 
that in a case governed by the proviso an heir 
or a legatee is introduced into the family as 
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a person entitled to succeed to the interest of 
a deceased male member. Explanation I does 
not go beyond this. Explanation 2 precludes 
a person who had already separated himself 
from the coparcenary before the death of the 
deceased or his heirs from claiming a share 
in the devolving interest as on intestacy. 


9. It has been already noticed that the 
juxtaposition of a female relative specified in 
Class 1 of the schedule to the Act or a male 
relative in that Class claiming through such 
` a female relative or a legatee does not bring 
about any other change in the family. Apply- 
ing this to the instant case, at best, the second 
appellant was placed in the position of Balaji 
_ |with reference to his interest which he died 
possessed of subject to his obligations. In 
other words, the second appellant, no doubt 
succeeded to the undivided 3rd share of the 
deceased Balaji in accordance with the provi- 
sions of section 6 of the Act butit did not 
bring about the disruption of the family or 
the freeing of Balaji’s interest from its 
liability to pay debts. It may be that in such 
a situation, the father, who could have 
otherwise sold the sons’ interest, may not be 
iu a position to do so, as one son had died 
and his interest had devolved on another 













It must be 
remembered that this precisely would have 
been the position, if a partition had taken 
place between the father andthe sons. 


stilkbe made liable to answer such claims. 
This would be on the footing that the liability 
on the share of the sons exists right from the 
inception of the binding debt and not only 
from the time the debt is sought to be 
recovered or enforced, as otherwise the 
shares of the sons might enjoy a holiday, as 
it were, from liability, between the date of 
the incurring of the debt, and the date of the 
birth of the son or the date of enforcing the 
same or the obtaining of a decree on the 
debt. In such a case, if between the date of 
the incurring of the debt and its enforce- 
ment by instituting a suit, or obtaining of a 
decree, a partition should take place, the 
share of the son may not be liable, but that 
is not the established position in law. 
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10. The liability of the sons commence 
when the binding debt is 1 
continues till the liability subsists. 
wise, a father or even his sons desiring 
toavoid payment of binding and lawful 
debts, can enter into a partition well-timed 
and then claim that the partitioned 
or separated shares are no longer liable to 
meet the binding debts. To avoid this 
situation, the theory of pious obligation 
subjects the shares of the sons to sucha 
liability. This would be logical as well in 
that the male issues acquiring an interest b 
birth only in the property, should also pay 
the binding debts to the extent of such 
property, both during the lifetime of the 
father and after his death, till the liability 
subsists. Therefore, the mere fact that the 
property had changed hands by one’s own 
volition or owing to operation of law would 
not make any difference to the libility of the 
share of the sons. It also seems that if the 
‘liability for a debt on the sons exists from 
the inception of the debt, then no subsequent 
act of the parties or event could be permitted 
to defeat the right of the creditors to realis 
the same from such property. In this case, 
it would be all the more so, as the family ha 
continued to remain undivided when the 
binding debt was incurred and the decree 
was obtained and the family continued to 
remain so. However, in order torealise the 
binding debt from out of the shares of the 
sons, itis not necessary that such liability 
should be fastened or charged upon th 
shares of the sons. The liability in cas 
like this, must be understood in the ordina 
sense that the estate of a person who owes | 
debt is liable to pay it, when the estate i 
reduced to separate possession or when it 
passes on to another upon the death of that 
person. 



























11. The only case nearest to the instant 
one brought to my notice in Chinta Lakshmi- 
marasayya and others v. Laghuvarapu 
Papayyat, where Subba Rao, CJ. (as he 
them was) had occasion to deal with the 
uestion, though not under the provisions of 
the Act. Therein, the mother who succeeded 
to her son’s estate, made certain alienations 
to discharge the debts binding upon her 


a a 
1. 1955 An. W. R. 44: A.I.R. 1955 A. P, 97. 
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sen’s estate and these were challenged by the debt incurred by the original owner of 
the reversioners. It was found that the the property. In dealing with that question, 
transactions were entered into to discharge it was observed by the learned Judges thus— 


the debts incurred by her husband and other 
similar debts incurred by her during the 
minority of her son, to whom she succeeded. 
Even so, it was contended that the mother 
gucceeding to the estate of her son, had no 
power to deal with or alienate any part of her 
‘gon’s estate to discharge the debts of her 
husband, which her son was liable to pay on 
‘the principle of pious obligation. In 
considering this contention, Subba Rao, 
CJ. (as he then was) after referring to the 
texts and the decisions in Saradambal ~v. 
Subbaramania Iyer}, and Abdul Hameed 
Sait v. Provident Investment Company 
Limited*®, observed at page 98 as under— 


“If follows from the aforesaid observa- 
tions that the liability of the son is a legal 
liability binding on the joint family estate. 
During the lifetime of the father, the father 
can alienate the son’s interest also in the 

` joint family to discharge his debts. A 
creditor of the father may realise the debt 
from the entire estate. Even after the 
father’s death, the entire joint family pro- 
perty in the hands of the son would be 
liable for the father’s debts, provided it is 
not incurred for illegal and immoral 
purposes. If so, at the time of the son’s 
death, his estate consists of not only his 
assets, but also his liabilities. Whatever 
may be the source or origin of that liabillty. 
A heir succeeding to the estate—it is 
immaterial, whether the heir takes a 
limited estate or an absolute estate—takes 
both the assets and liabilities”. 


12. In considering the question whether 
the liability on the property should only be in 
the nature of a charge or encumbrance, it 
will be useful to refer to Mt. Mallan v. Par- 
matma Das*. There a Hindu governed by the 
Mitakshara after incurring a debt during his 
lifetime, died leaving a son and a widow, 
and son also subsequently died leaving a 
widow and the question that arose was 
' whether the property left by the son and in 
the hands of the widow was liable to satisfy 
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: A. LR. 1942 Mad. 212. 
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“The word ‘encumbered’ therefore does 
not in the ruling mean an ‘incumbrance’ 
in the sense of a hypotheca or charge on 
the property at all. It is merely used in 
the ordinary sense that the estate of a 
person who owes a debt is liable to pay it 
upon the decease of that person; anybody 
inheriting that estate takes subject to the 
debt. There is no distinction at all | 
between a personal obligation to pay a 
debt, which is the duty of the original 
debt or of the pious obligation conferred 
by the Hindu Law against the sonof the 
original debtor. The piety or the obliga- 
tion does not make it cease to be a 
personal obligation to pay a debt....... 
Upon the death of the husband if there 
had been no son it is clear that the 
property should have been subject to the 
debt created by the husband Mt. Malan’s 
right of maintenance would not have 
priority over the debt. In the hands of 
Nand Lal. there was personal obligation 
on Nand Lal, to pay the debt of his father 
Nathan Mal, and similarly when he died 
and Mt. Prakasho inherited his estate, 
she took it subject to the obligation to pay 
the debts due from Nand Lal”. 


Subba Rao, CJ. (as he then was) in Chinta 
Lakshminarasayya and others v. Laguvarapu 
Papayya', accepted the aforesaid observations 
as laying down the correct principle and I 
am in respectful agreement with him. The 
learned counsel for the respondent places 
strong reliance upon the decision in Sheo 
Ram v. Sheo Ratan®. In that case it was 
held that the mother was not bound to pay 
the debts which the son was liable to pay 
by reason of the principle of pious obligation 
In doing so. it was observed that unless the 

roperty was encumbered in the sense that 
it was charged for the payment of the debt, 
the mother would not be liable ‘to pay the 
debt of the son. In Chinta Lakshminara- 
sayya and others v. Laghuvarapy Papayya’, 
this decision has been referred to and it has 
been stated that the word encumbered’ 
should not be’ understood in the sense of a 
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charge, but only in the ordinary sense that 
the estate of a person who owes a debt is 


liable to pay it upon the decease ofthat 
person. Subba Rao, CJ. in the course of 
the decision referred to already has also 
pointed that what was merely a pious obliga- 
tion has now become eels into a legal 
liability of the son, though confined to joint 
family properties andin that context also, 
the liability need not be one which is charged 
on the estate, but payable out of the estate 
of the person who owed the debt. 


13. The learned counsel forthe appellants 
relied upon the decision in Kollapudi Govin- 
damma v. Mandru Bullamma\, which was 
confirmed in Kollapudi Govindamma v. 
Mandru Bullamma* and submitted that the 
decisionin Chinta Lakshminarasayya and 
others v Laghuvarappu Papayya, cannot be 
applied to the present case. Inthe decision 
referred to by the learned counsel for the 
appellants, the question that arose for 
consideration was whether the property in 
the hands of the mother, who had succeeded 
to her son, can be deemed to be the property 
in the hands of the son or other descendants 


within the meaning of section 53 of the 
Civil Procedure Code. It was in that 
context Chandra Reddy, J. as well as the 


Bench held that section 53 of the Civil Proce- 
dure Code can have no application to a case, 
where property had passed into the hands of 
persons other than the sons, grandsons and 
great grandsons of the ancestors. Referring 
to Chinta Lakshminarasayya and others ~v. 
Laghuvarapu Papayya’, the Bench stated that 
the principle of that decision had no applica- 
tion to the facts of that case. As pointed 
out earlier, the principle which would govern 
the present case would be what is clearly laid 
down in Chinta Lakshminarasayya and others 
v. Laghuvarapu Papayya® though that deci- 
sion was rendered prior to the Hindu 
Succession Act, 1956. Koduru Venku Reddi 
v. Magunta Venku Reddit, rules that the 
purchaser of an undivided share of a copar- 


~ 
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cener gets an equity to enforce partition and 
takes the share when partitioned subject to 
all the liabilities in the hands of the vendor, 
including the liability on account of the pious 
obligation of the son to pay the just and 
binding debts of the father. Further, .in 
Modi Muthu Bai Mofilal v. Chotibai Mani- 
bai', it has been held that the theory of pious 
obligation does not stand abrogated by 
reason of the provisions of the Act. Viewed 
inthe aforesaid light, the share of Balaji 
succeeded to by the second appellant, who 
had merely stepped into the shoes of her 
son, who was obliged to discharge the debts 
of the second respondent under the theory of 
pious obligation would also be liable and his 
share was rightly proceeded against. No 
other point was urged. Consequently, the 
second appeal fails and is dismissed with 
costs of the first respondent. 


S. J. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESBNT:—S. Nainar Sundaram, J. 


Srinivasa Pillai (died) and others 
.. Appellants® 


P. 


K. Ragunathan Responden t 
Injunction—Vacant site—When decree of 
permanent injunction can be granted— 
Permanent injunction not to be granted only 
on the ground of plaintiff’s possession without 
adjudicating question of title. 


Held, Nobody can dispufe the general 
principle that a person in peaceful possession 
is entitled to be maintained in possession 
against all but the true owner and the suit by 
such a person for an injunction against any 
other person threafening to disposses him is 
maintainable and there could be an investiga 
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tion of his cause and relief granted if 
thers is a warrant for it on facts. 


In the present case, there is a dispute on the 
question of title to the suit property between 
the plaintiff and the defendant. Either it 
must bə found that the plaintiff has title by 
deed or by adverse possession and if he 
is found to be in possession on the date of 
the suit, the plaintiff is entitled to have his 
possession protected by a decree of 
permanent injunction.; or it must be found 
that the plaintiff is in possession on the date 
of the suit and the defendant has not title to 
the suit property and in that circumstance 
also the plaintiff’s possession can be 
protected. Thereis a glaring omission to 
approach the controversy in issue and find 
the solution for the same keeping in mind 
the above principles, and as stated above 
only on the ground that the plaintiff is in 
possession and the defendant is not in 
possession and without adjudicating the 
question of title one way or the other, the 
lower appellate Court has chosen to decree 
the suit. This approach and the reasoning 
of the lower appellate Court do not fit in 
with the well-accepted principles set out 
above. [Para. 4.] 


Cases referred to:— 


M. Kallappa Setty v. M. V. Lakshminarayana 
Rao, (1973) 1 S. C. J. 374: (1973) 2 S. Č. a. 
358 :(1972) 1 S. C. W. R. 961: A. I. R. 1972 
S.C. 2299; Mohamned Sulaiman v. 
Mohideen Thambi, (1971) 84 L. W. 252. 


Appeal against the decree of the Court of 
the Subordinate Judge of Kumbakonam, 
dated 7th July, 1978, and passed in 
Appeal Suit No. 119 of- 1976, preferred 
against the decree of the Court of the 
District Munsif of Kumbakonam ia Original 
Suit No. 103 of 1976. 


K. Raman, for Appellant. 


K. Subramaniam, for Respondent. 
The Court delivered the following 


JuoGmMent:—The defendant in O S. No. 103 
of 1976 on the file of the District Munsif of 
Kumbakonam is the appeilant in teis second 
appeal. The re3sndaq2at herein is the 
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plaintiff in the suit. The plaintiff laid the 
suit fora bare permanent injunction. The 
averments in the plaint proceeded on the 
basis that the property belongs to him 
ancestrally and even otherwise he has pre- 
scribed title to it by adverse possession. 
The defendant contested the suit by stating 
that he has purchased the suit property under 
the sale deed dated 5th June, 1961 from one 
Somu Samban, the maternal uncle of the 

laintiff. The further case of the defendant 
is that his vendor Somu Samban was the 
exclusive owner of the suit property by 
virtue of his purchase under a sale deed 
dated 23rd June, 1948 from one 
G. Ramalingam. It is needless to point out 
that on theabove contentions put forth by 
the parties, it is not possible to grant relief 
to the plaintiff with regard to the possession 
claimed by him without adjudicating the 

uestion as to whether the defendant has got 
title to the suit property or not. The first 
Court took up the question of possession 
alone and found, on as assessment of the 
materials placed in the case, that the defen- 
dant was in possession of the suit property 
on the date of the suit and hence the plaintiff 
is not entitled to the injunction as prayed for 
by him and accordingly dismissed the suit. 
The plaintiff appealed and the lower appellate 
Court chose to come to a different conclusion 
on the question of possession and holding 
that the plaintiff was ‘is possession and the 
defendant was not in possession, allowed the 


. appeal with costs and decreed the suit of the 


plaintiff aś ‘prayed for with costs. Hence 


the second appeal by the defendant. 


2. Asthetime of admission of the second 
appeal, the following substantial question of 
law was mooted out for consideration. 


“Whether it was open to the lower 
appellate Court to grant an injunction is 
regard to vacant site when the plaintiff had 
not proved his title to the said site?.”’ 


Mr. Ananthasivam, learned counsel appearing 
for the appellant would submit that the lower 
appellate Court has not given aay finding 
upholding either the title of the plaintiff 
ornegativing thetitle of the defendant and on 
the only finding which finding is again being 
impeached by the learned counsel for the 
appellant-that the plaintiff is in possession, 
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the lower appellate Court has chosen to 
decree the suit of the plaintiff. The learned 
counsel further submits that there must be a 
finding by the lower appellate Court that the 
plaintiff has title to the suit property either 
by deed or by prescription of the same by 
adverse possession and if the plaintif wants 
to succeed in obtaining a decree for 
permanent injunction on the sole ground of 
his possession, there must be a further finding 
that the defendant is not the lawful owner of 
the suit property as claimed by him. 


3. Nobody can dispute the general principle 
that a person in peaceful possession is 
entitled to be maintained in possession 
against all but the true owner and the suit 
by such a person for an injunction against 
any other person threatening to dispossess 
him is maintainable and there could be an 
investigation of his cause and relief granted 
if there is a warrant for it on facts. As 
pointed out by the Supreme Court in 
M. Kallappa Setty v. M. V. Lakshminarayana 
Rao’, the plaintiff can on the strength of his 
possession resist interference from persons 
who have no better title than himself to the 
suit property. The propriety of protecting the 
possession of the plaintiff, who has failed to 
festablish his title, when the defendant’s plea 
of title has been rejected, came up for 
consideration before Gokulakrishnan, J., in 
Mohammed Sulaiman v. Mohideen Thambi?, 
and the learned Judge found, that im that 
case both the Courts below concurrently 
found that the defendants have neither title 
to nor possession of the suit properties and 
in the said circumstances when the plaintiffs 
are in possession of the suit properties, they 
are entitled to have their possession protected 
by a decree, of injunction. 


4. Inthe present case, there is a dispute on 
the question of title to the suit property 
between the plaintiff and the defendant. 
Either it must be found that the plaintiff has 
title by deed or by adverse possession and if 
> is found to be in possession on the date 
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of the suit, the plaintiffis entitled te have 
his possession protected by a decree o 
permanent injunction; or it must be foun 
that the plaintiff is in possession on the date 
of the suit and the defendent has no title to 
the suit property and in that circumstance 
also the plaintiff’s possession can 
protected. On going through the judgment 
of the lower Appellate Court, I find that 
there is a glaring omission to approach 
the controversy in issue and find the 
resolution for the same keeping in mind the 
above principles and as stated above only on 
the ground that the plaintiffis in possession 
and the defendant is not in possession and 
without adjudicating the question of title one 
way or the other, the lower Appellate Court 
has chosen to decree the suit of the plaintiff. 
This approach and the reasoning of the 
lower Appellate Court do not fit in with the 
well-accepted principles deliniated above. 
This obliges me to interfere in second 
appeal and accordingly the second appeal 
is allowed and the matter A. S. No. 119 of 
1976 will stand remitted to the file of the 
lower appellate Court for itto consider the 
sameafresh in thelight of the observations 
and the principles set out above. The parties 
are directed to appear before the lower 
Appellate Court on 30th November, 1982 for 
the purpose of obtaining further directions 
with regard to the proceedings before it. 
Costs will abide the results in the appeal 
before the lower Appellate Court. The 
appellant is entitled to the refund of the 
court-fee paid in this appeal. 


R. S. 





Second appeal allowed, 
and matter remitted. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. . 


PRESBNI:—V. Sethuraman, J. 


Lakshmi Ammal Appellant® 
j 

Ramachandra Naicker Respondent. 
(A) Document—Construction of—Suit for 


declaration—Plea as to construction nof 
raised in the written statement—Question of 
law can be considered at the stage of second 
appeal. 


(B) Hindu Law—Will by father of reason- 
able portion of family property in favour of 
married daughter for maintenance—Vali dity. 


The construction of document is a question 
of law and it is not necessary to plead it. 
There is no question of any evidence being 
let in and therefore, the absence ofa plea in 
the written statement is not fatal to its being 
considered at the stage of the second appeal. 

[Para. 8.] 


Where a daughter was in need of some 
arrangement for her maintenance as she had 
come out of her husband’s family by reason 
of some quarrel and properties were given to 
her by her father which were only a third share 
ina house apd three items of lands of an 
extent of 80 cents and the provision was a 
reasonable one having regard to the pro- 
perties belonging to the family, the transaction 
is on a par with alienation of family property 
for its benefit or necessity. The arrangement 


in the circumstances is not affected by the. 


rule that a member ofa joint family cannot 
dispose of bya will his undivided coparcenery 
interest. Para. 6.] 


Cases referred to:— 


Lakshmi Chand v. Anandi, (1926) I. L. R. 48 
All. 313 : L. R. 23 I. A. 123 : 51 M. L. J. 52: 
A. I. R. 1926 P. C. 54; Appan Patra 
Chariar v. V. S. Srinivasa Chariar, (1917) 
I. L. R. 40 Mad. 1122:32 M. L. J. 364: 
5 L. W. 544 ; Venkoba Sah v. Ranganayaki 
Ammal, (1936)71 M. L. J. 454: 44L. W. 
483 : A. I. R. 1936 Mad. 967; Kuppuswami 
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Raja v. Perumal Raja, (1964) 2 M. L. J. 545 . 
I. L. R. (1964) Mad. 114:76 L. W. 741° 
A.I. R. 1964 Mad. 291 ; Kavuru Venkatap’ 
payya v. Kavuru Raghavayya, (1950) 2 M.L.J 
466 : 63 L. W. 1006 : A. I. R. 1951 Mad. 318° 


Appeal against the decree of the Court of the 
Subordinate Judge, Vellore in Appeal Suit 
No. 18 of 1980, preferred against the decree 
of the Court of the District Munsif, of 
Ranipet, in Original Suit No. 144 of 1979. 


G. Jagadisa Iyer, for Appellant. 
The Court delivered the following 


JUDGMENT.—The defendant in O. S. No. 144 
of 1977 in the Court of the District Munsif 
of Ranipet, is the appellant. The suit was 
filed for declaration of the title of the plain- 
tiff to the suit properties and for permanent 
injunction. The plaintiff’s case was that the 
suit properties were the ancestral properties 
belonging to him and his father, that his 
father was in possession and and enjoyment 
of the same til his death in or about 1954, 
that his father purported to execute a will 
dated 30th May, 1952 in favour of the defen- 
dant bequeathing the suit properties to be 
enjoyed by her after the lifetime of the 
plaintiff, that the defendant had not taken 
delivery of the properties at any time, that 
the suit properties were in his possession, 
that the will would be invalid and that in any 
event, he has perfected title to the same by 
adverse possession. The defendant filed a 
written statement contending that in 
pursuance of the will, she got title to the suit 
properties, that she was in possession and 
enjoyment in her own right, that the suit pro- 
perties were her father’s separate properties 
and not joint family property and that there 
is no question of the plaintiff perfecting title 
to suit properties by adverse possession as 
he was never in possession. 


2. The learned District Munsif, Vellore, 
dismissed the suit holding that the plaintiff 
had notitleto the suit properties that the 
suit properties were not ancestral proper- 
ties, and that they could be the subject of 
a bequest in favourof the defendant. The 
matter was taken on appeal by the plaintiff 
and the learned Subordinate Judge, after 
examining the relevant contentions in the 
light of the evidence, come to the conclusion 
that the suit properties were ancestral 
properties, and that he was entitled to the 
relief of injunction. Treating the will to be 
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invalid, the learned Subordinate Judge held 
that the defendant could not get any title to 
the suit properties The second appeal has 
been filed by the defendant. 


3. Mc. G. Jagadisa Iyer, learned counsel for 
the appellant, did not dispute the finding that 
the suit properties were the ancestral pro- 
perties of the joint family consisting of the 
plaintiff and his father. The learned counsel, 
however, contended that the father of the 
plaintiff, who died in 1954, had executed the 
will or settlement marked as Exhibit B-}, 
dated 30th May, 1952 and that the document 
could in any event be considered as family 
settlement to which the plaintiff was a con- 
senting party. In his submission, the 
transaction had to be given effect to and the 
defendant would be entitled to the properties 
covered by the document. For the respon- 
dent, the submission was that a coparcener 
could not have made any alienation of his 
undivided interest in the properties, that the 
alienation would be invalid and void and that, 
in the circumstances, the defendant would 
have no title to the properties. The question 
of consenting to such an invalid transaction 
would, it was submitted, be wholly 
immaterial. He relied, in this connection, 
on a decision to be referred to presently. 


4. Theonly question that arises for considera- 
tion is whether on the footing that the 
auit properties are joint family properties, 
the document, dated 30th May, 1952 was a 
valid one. The plaintiffis the son of one 
Manickam and the defendant is the plaintiff’s 
sister. The document dated 30th May, 1952 
ig drafted in the form ofa will. It refers to 
the defendant being the daughter of the 
testator and declares that the property des- 
cribed in the schedule thereunder would be 
enjoyed by her without any powers of 
alienation and that if she died without any 
issue, then the property would revert to the 
plaintiff. If she had any issue, then the 
property would be absolutely enjoyed by the 
said issues. Itis significant to note that the 
plaintiff has not signed the document as an 
attesting witness but as if he is a joint 
executant. It is not in dispute that -the 
defendant, though married, had some difficul- 
ties in her married life and that therefore, 
she had come back to the family of her 
birth. The intention of Manicka wags obvi- 
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ously to provide for the defendant because 
she would otherwise be without any source 
of maintenance. 


5 I may now refer to the principles which 
apply to acase of this kind. In Lakshmi 
Chand v. Anandi, the Privy Council dealt 
with a case of two brothers having no male 
issue. They constituted a joint Hindu 
family governed by the Mitakshara law and 
Signed a document described as an ‘‘agree- 
ment by way of will.” The document pro- 
vided in effect that if either party died with- 
out male issue, his widow should take a life 
interest in a moiety of the whole estate, and 
that if both parties died without male issue, 
the daughters of each, or their male issue, 
should divide the father’s share. The docu- 
ment was registered. A few days after its 
execution one brother died, and his widow 
was entered as owner of a moiety of the 
estate. Subsequently the other brother sued 
for a declaration that the document was null 
and void. It was held that the docu- 
ment could not operate as will ; but 
that, as a co-sharer in a Mitakshara joint 
family with the consent of all his co-sharers 
could deal with the share to which he would 
be entitled on a partition, the document was 
an agreement entitling the widow of the 
deceased brother to a life interest in a 
moiety. Even prior to this pronouncement 
of the Privy Council, a Bench of this Court 
in Appan Patra Chariarv. V. S. Srinivasa 
Chariar and four others®, held that a father 
in a joint Hindu family could with the con- 
sent of his adult son bequeath a portion of 
his ancestral property to his daughter pro- 
vided the portion is reasonable in extent. 
This decision was followed by another Bench 
of this Court in Venkoba Sah and another v. 
Ranganayaki Ammal and others*. In that 
case one Sundara Pandaram and Ekambara 
Pandaram were undivided brothers and were 
the only two members of a joint Hindu 
family. Sundara Pandaram executed a will 
stating that he had requested his brother 
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EBxambaram to act according to the directions 
in the will, that Ekambaram had agreed to it 
and that therefore Ekambaram should 
absolutely take all the properties after 
Sundaram’s death. One of the directions in 
the will was that after the marriage of 
Sundaram’s only daughter the brother should 
execute a Stridhana Deed so that the said 
female child herself may absolutely get the 
land mentioned in the first schedule from 
son to grandson and so on in succession and 
should also put her in possession of the 
land. Indefault of the brother so doing, 
the direction was that the daughter 
should take the same properties as if 
Sundaram had given the said properties 
to her asStridhana on the -very day. 
The will was attested by Ekambaram and 
was also registered. But Ekambaram 
mortgaged the properties which were subse- 
quently sold to a stranger. It was held that 
the document was a will disposing of the 
property in favour of the daughter and that 
though the will as a will was invalid as 
dealing with the ancestral property yet the 
disposition in favour of the daughter though 
absolute, was valid as a family arrangement 
because it wasa bequest bya father ofa 
reasonable portion of the ancestral property 
and it was made with the consent of the sole 
remaining copercener. This question was 
again the subject-matter of consideration by 
a Bench, of this Court in Auppuswamy Raja 
and another vy. Perumal Raja and nine others', 
It was held construing a will exeouted by one 
of the two brothers of a joint Hindu family 
that though under Hindu law it was not 
competent for a member ofa joint Hindu 
family to execute a will in regard to his share 
of the joint family property, if all the 
coperceners agree, a will so executed could 


be given effect to as a family arrangement. 


6. Itis true that until the Hindu Succession 
Act brought in section 30 permitting a 
coparcener to dispose of his own share by a 
will, ao coparcener, not even a father, could 
dispose of by a will his undivided 
_ coparcenary interest. But this principle is 
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subject to the exception that the members of 
a joint family can by joining together give a 
reasonable portion of the property to a 
female member. Inthe present case, it 
cannot be disputed that the female member 
wasin need of some arrangement for he 
maintenance as she had come out of her 
husband’s family by reason of some quarrel. 
The properties which have been given to her 
ate only one-third share in a house and three 
items of land of an extent of 80 cents. 
The provision is so reasonable having regard 
to the properties belonging to the family. It 
cannot be stated that the co-parcener 
virtually alienated his undivided interest. 
What is prohibited is an alienation of 
undivided interest which would in effect be 
the introduction of a third party into the 
family. There is a case where certain 
specific properties were given to a female 
member who had to be provided for. It 
would be on a par with alienation of family 
property for its benefit or necessity. The 
arrangement in the present case isnot 
affected by the rule that a member of a joint 
Hindu family cannot dispose of by a will his 
undivided coparcenary interest. 


7. The learned counsel for the respondent 
drew my attention to a decision in Kavur 
Venkatappayya v. Kavuru Raghavayyat. In 
that case, the father of the plaintiff and the 
defendant made a gift of his separate pro- 
perty to the plaintiff. It was stated in 
the document that the property was conveyed 
subject to the right of residence of the 
author of the document and his wife. The 
plaintiff in that case was to take possession 
of the schedule property and enjoy the same 
with absolute powers. Thereafter, the 
plaintiff executed a document in 1944 
conveying to the defendant the property 
dealt with above. Itis in this context that 
the learned Judge referred to the well-known 
rule of Hindu law that a gift or devise by a 
coparcener is a Mitakshara family of his 
undivided interest in wholly invalid. Ido 
not consider that the decision is capable of 








1. (1950)2M.L. J. 466: 63 L. W.1006: A.I. R. 
1951 Mad. 318, 
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application to the facts here. Further, the said 
decision has not referred to the decisions of 
at least two of the Division Benches rendered 
in Appan Patra Chariar v. V. S. Srinivasa 
Chariar and four otherst and Venkoba Sah 
and another v. Ranganayaki Ammal and 
others’, 


8. The learned counsel for the respondent 
submitted that there was no plea regarding 
the document being construed as a family 
settlement. The construction of a document 
| is a question of law and it is not necessary to 
plead it. There is no question of any 
evidence being let in and therefore, the 
absence of a plea in the written statement is 
not fatal to its being considered at this stage. 





9, The learned counsel for the respondent 
further’ submitted that the respondent has 
been in possession of the properties right 
from his father’s death in 1954 and that he 
has perfected title to the properties by 
adverse possession. The lower appellate 
Court has considered this aspect in paragraph 
10 of its judgment and has pointed out that 
except the oral evidence, there was no 
document to show that the defendant was in 
possession of the properties and under the 
will and in the light of the discussion, it had 
to be found that the properties were to be 
enjoyed by the daughter under a family 
settlement. As far as the house is concerned, 
one would bea co-owner. The other pro- 
perties were also properties with reference to 
which the plaintiff himself is a party to the 
disposition. The trial Court has referred to 
the evidence of the plaintiff’s own witnesses 
going against the plaintiff’s case. In these 
circumstances, I do not find that there is any 
justification in the plea of adverse possession 
which could be upheld. The second appeal 
is accordingly allowed. There will be no 
order as to costs. 


S J. — Second appeal allowed. 


——— 


1. (1917) J. L. R. Mad, 1122: 32M. L. J. 364. 
2, t1936) Ji M. L. J. 454; 44 L. W. 483. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT.— T, N. Singaravelu, J. 


Bapjee alias Mustafa Baig Sabib 
Petitioner® 


Y. 


Minor §Parsonchand, represented by his 
mother and next friend Thakubai 
Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), sections 10 (3) 
(a)(i) and 14 (1) (b)—Petition for eviction— 
No discussion about age and condition of 
the building by Rent contrlloer—Pho tograph 
relied on by Rent Controller not properly 
proved—Rent Controller and Appellafe 
Authority bound to record thier findings based 
on evidence—Order of eviction passed by Rent 
Controller and confirmed by Appellate 
Authority set aside—Matter remitted to Rent 
Controller. 


The landlord, a minor represented by his 
mother filed an application for eviction of the 
tenant in respect of a residential building 
under sections 10 (3) (a) (4) and 14 (1) (b) of 
Tamil Nadu Act XVIII of 1960. The rent 
Controller ordered eviction and this was 
confirned by the Appellate Authority. In 
revision against the order to the High Court 
by the tenant it was contended that the 
order was vitiated infer alia by absence of a 
finding with reference to the age and condi- 
tion of the building which is a vital factor to 
be considered in assessing the bona fides as 
required by the Supreme Court decisions by 
the tenant. 


Held: The ground under section 14 (1) (b) 
has been disposed of by the Rent Controller in 
just one short paragraph which describes the 
exhibits and there is practically no discussion 
about the age and condition of the building, 
Of course, the Rent Controller has relied on 
the photograph of the building. But then, 
this photograph itself has not been propertly 
proved since the photographer has not been 
examined. Theorder of the Appellate 
Authority is also no better in the sense that 





* C. R.P. No. 3176 of 1989. 6th November, 1981. 
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there is no discusgidn with regard to the age 
and condition of the building or the resources 
of the landlord. The Appellate Authority 
has merely commented on the plan and the 

hotograph and confirmed the finding of the 
Rent Controller. The Courts below are bound 
to record their findings based on the evidence. 
Inasmuch as this has not been done, this is 
a fit case for remitting the matter to the Rent 
Controller. {Para. 2.] 


Under section 10 (3) (a) (i) the landlord is 
<bound to prove that he is not occupying 
any building of his own or that of the 
members of his family in the town or city as 
the case may be. This has not been done in 
the instant case. Therefore, even on this 
ground the matter has to go back to the rent 
controller for receiving further evidence and 


for proper disposal. [Para. 3.] 
Case referred to :— 

Metalware& Co. v. Bansilal, (1979) 2 
S. C. J. 377: (1980) 1 M.L.J. (S.C)1: 


(1979) 3 S. C. C. 398 : A. I. R. 1. 1979 S.C. 
1559. 


Petition under section 25 of Tamil Nadu 
Act XVIII of 1860 as amended by Act XXIII 
of 1973 to revise the order of the Sub-Court, 
Vellore, dated 8th October, 1980 in 
C. M. A. No 88 of 1979 etc. 


A. R. Lakshmanan, P. Narasimha Ayyar, 
V. E. Alagappan and Arumukham, for Peti- 
tioner. 


D. K. Srinivasagopalan. for Respondent. 


The Court made the following 


OrDER.—The tenant is the revision-peti- 
tioner. The respondent-landlord who was a 
minor represented by his mother filed an 
application for eviction in respect ofa resi- 
dential building under section 10 (3) (a) (i) 
and 14 (1) (b) of Act XVIII of 1960. The tenant 
resisted the application on both grounds and 
the Rent Controller found both the points in 
favour of the landlord and ordered eviction. 
On appeal, the Appellate Authority confirmed 
the findings of the Rent Controller and 
dismissed the appeal and hence the revision, 
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2. Ihave heard learned counsel for both the 
parties and perused the orders of the Courts 
below, as wellas the pleadings in this case. 
So faras the ground for demolition and 
reconstruction under section 14 (1) (bd) is 
concerned the learned counsel for the tenant 
Submits that there is no finding either by the 
Rent Controller or by the Appellate Autho- 
Tity with reference to the age and condition 
of the building which is a vital factor to be 
taken into consideration in assessing the bona 
fides as pointed out by the Supreme Court in 
the decision reported in Metalware & Cov. 
Bansilal', Ihave perused the order of the 
Rent Controller. The ground under section 
14 (1) (6) has been disposed of in just one 
short paragraph which describes the exhibits 
and there is practically no discussion about 
the age and condition of the building. Of 
course, the Reat Controller has relied on the 
photograph of the building Exs. A-7 and A-8. 
But then, this photograph itself has not been 
properly proved since the photographer has 
not been examined. That apart, ordinarily 
some technical evidence is usually let in 
examining the Surveyor or Supervisor or 
other expert with reference to the age and 
condition of the building. The order of the 
Appellate Authority is also no better in the 
sense that there is no discussion with regard 
to the age and condition of the building or 
the resources of the landlord. The Appellate 
Authority has merely commented on the 
plan and the photograph and codfirmed the 
finding of the Rent Controller. In my 
Opinion, the Courts below are bound to 
record their findings based on the evidence. 
Inasmuch as this has not been done, it 
violates the spirit ofthe Supreme Court 
decision and therefore, this is a fit case for 
remitting the matter to the Rent Controller 
for disposing of the case afresh in the light 
of the discussion contained herein and in the 
Supreme Court decision. 


3. With reference to the orher point, viz, 
requirement for own occupation under 
section 10 (3) (a) (i) also, the evidence is 
rather scanty. As stated already, the land- 
lord was a minor represented by his mother. 
The case of the landlord is that this isa 
family house and that, in an alleged partition 





1. (197993 S. C.C.398: (1980) 1 M,L.J. 
(S. C)1 :(1979)2 S. C. J.377 :A. J. R.1979 S.C. 
1 559. 
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about which there isno evidence it was 
alloted to the elder brother of the landlord, 
who has given evidence asP. W.1. No 
partition deed has been filed and this arrange- 
ment of partition is assailed by the other 
side. Under section 10 (3)(a) (i) the land- 
lord is bound to prove that he is not occupy- 
ing any building of his own or that of the 
members of his family in the town or city as 
the case may be. This has not been done. 
Therefore, even on this ground the matter 
has to go back to the Rent Controller for 
receiving further evidence and for proper 
disposal. 


4. Theresultis, the revision petition is 
allowed and the order of eviction is set aside 
and the matter is remitted to the Rent 
Controller for fresh disposal in the light of 
the observations made above. Both the 
parties will be at liberty to let in oral. and 
documentary evidence on both the points. 
Since this R. C. O. P., was filed in 1978 and 
both the parties are anxious to have an early 
disposal of the matter, the Rent Controller 
wlil give priority and dispose of it within 
three months from the date of the receipt of 
the record. No costs. 


S, J. Petition allowed. 


Mb a 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—G. Ramanujam and G. Mahes- 
waran, JJ. 


R. M. Muthiah 


N 


Petitioner * 


Y. 


The Governmenment of Tamil Nadu, repre- 
sented by its Commissioner and Secretary, 
Revenue Department Madras-9 and others 

Respondents. 


Tamil Nadu Debt Relief Act (XII of 1980), 
section 3 (d), Proviso (vi) Explanation and 
(vii) 5,6, and 13 andTamil Nadu Debt Relief 
Rules, G. O. Ms. No. 1067, dated 21st April 
1980 and 24th November, 1980—Certi ficate 
of diScharge granted by the Tahsildar— 
Tahsildar or Deputy Tahsildar appointed as 
‘prescribed authority’ by State Government 
to issue certificate of valuation—Effect of 


an cate issued by the  aquthorities— 
in ding nature—Duty of Appellate 
Authority. i 


A certificate as to the value of the immove- 
able property of the debtor is contemplated 
by the Explanation to proviso (vi) to section 
3 (d) of the Tamil Nadu Debt Relief Act, 
1980. The said proviso excludes from the 
definition of ‘debtors’ persons who own 
immoveable property other than agricultural 
lands, whose market value exceeds Rs 25,000. 
The Explanation under the said proviso and 
proviso (vii) say that the market value of the 
immoveable property or both agricultural 
lands and other immoveable property as the 
case may be, shall be estimated to be the 
price, which in the opinion of the authority 
prescribed in this behalf, such immoveable 
property or both the agricultural lands and 
other immoveable property as the case may 
be, would have fetched ifsold in open 
market oh the 19th April, 1980. Thus, the 
Explanation contemplates the valuation 
certificate being issued by an authority 
prescribed in that behalf. Section 13 of the 
Act confers on the State Government, the 
rule-making power for the purpose of 
carrying out all or any of the purposes of the 





*W. P. No. 5456 of 1981 27th January, 1982, 
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Act. The rules have been framed in G. O. 
Ms. No. 2614 Revenue, dated 24th November, 
1980: the State Government has appointed 
the Tahsildar or the Deputy Tahsildar of the 
sub-taluk as prescribed authority and the 
prescribed authority has to follow the 
guidelines issued to the Registration Depart- 
ment for determining the market value of 
the property. (Para. 4.] 


In the present case, the certificate has been 
issued by the Tahsildar in whose jurisdiction 
the property is situate. Therefore the Appel- 
late Authority is not justified in making an 
observation that the said Tahsildar is not the 
prescribed authority to give the value of the 
property as he does not have the requisite 
engineering knowledge and experience. 
Therefore the certificate cannot be rejected 
outright on that ground. But under proviso 
(vi) read with the Explanation, the market 
value of the property has to be determined 
as on 19th April, 1980. The certificate given 
by the Tahsildar does not say that in his 
opinion the value of the building was 
Rs. 30,000 as on 19th April, 1980. Therefore 
it cannot be taken as an aid to determine the 
value of the houss property owned by res- 
pondents + and 5. However even if the 
certificate is not produced by the petitioner, 
the Appellale Authority can determine the 
value of the house owned by the respondents 
4and5for the purpose of finding out 
whether they have ceased to be ‘debtors’ 
under the proviso (vi) to section 3 (d). 
[Para. 4.] 


Petition under Article 226 of the Constitution 
of India for issue of writ of certiorari calling 
forrecords of 2nd respondent in DRAP 
34/80, dated 27th June, 1981 confirming the 
order of the Spscial Tahsildar, Debt Relief 
(Kunbakonam in DRA 32/80 (Valangiman) 
dated 26th November, 1980 and quash the 
same. 


E. Doraiswami, for Petitioner. 


S. Jagadeesin, for Governmant Pleader, for 
Respondents. 


The Order of the Court was made by 


Ramanujam, J.—The petitioner herein 
advanced a sum of Rs. 6,500 on the mortgage 
ofa house of respondents 4 and 5 under a 
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document, dated 5th March, 1971. After 
the coming into force of Tamil Nadu Act 
XIII of 1980, respondents 4 and 5, the 
mortgagors, filed an application under sec- 
tion 6 of the said Act, claiming a certificate 
of discharge from the Special Tahsildar, Debt 
Relief, Kumbakonam on the ground that they 
would come within the definition of debtor as 
defined in the Act, as their annuul household 
income was less than Rs. 4,800. The said 
application was resisted by the creditor, the 
petitioner herein, on two grounds—viz.: (1) 
that the household income of respondents 4 
and 5 is more than Rs. 4,800 and therefore, 
they cannot claim the benefits of the Act; and 
(2) that the house property which is the 
subject-matter of the mortgage, owned by 
respondents 4 and 5, was more than 
Rs. 30,000, and therefore they cannot claim 
the benefits of the Act in view of the proviso 
(vi) to section 3 (d), which excludcs persons 
owning immovable property (other than 
agricultural land) worth Rs 25,000 and more, 
from the definition of ‘debtors’. The initial 
authority, the Special Tahsildar, Kum- 
bakonam, who is the third respondent herein, 
granted a certificate of discharge from the 
mortgage as the creditor remained ex parfe. 
The petitioner, however, filed an appeal 
before the Appellate Authority, the second 
respondent herein, and the second respondent 
gave a fresh opportunity to the petitioner as 
well as respondents 4 and 5 to adduce evidence 
in support of their respective contention. 
Taking advantage of the order of the 
Appellate Authority giving opportunity to 
adduce evidence, the petitioner filed a 
certificate from the Tahsildar, Papanasam, 
stating that the house property owned by 
respondents 4 and 5 was worth about 
Rs. 30,000. The Appellate Authority, 
however, held, after considering the evidence 
adduced before it, that the anual household 
income of respondents 4 and 5 was only 
Rs. 2,250 and that the house property owned 
by them has not been shown to be worth 
more than Rs, 25,000. Itspecifically rejected 
the certificate given by the Tahsildar, which 
was marked as Exhibit P-l on the ground 
that it could not be taken into account as the 
Tahsildar was not the competent authori y to 
give such a certificate and thateven otherwise 
the certificate merely estimated the value of 
the property as Rs. 30,000 approximately. If 
the annual household income of respondents 
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4and5 is only Rs. 2,250, as found by the 
Appellate Authority and if they donot own 
a house property worth more than Rs. 25,000, 
they are entitled to claim the benefits of the 
Act,as has been held by the Appellate 
` Authority. But, the petitioner herein seeks to 
question the order of the Appellate Authority 
on the ground that the certificate given by 
the Tahsildar, Papanasam (Exhibit P-1) 
giving the value of the house property as 
Rs. 30,000, should have been accepted by the 
Appellate Authority as he is the competent 
authority to give sucha certificate, and the 
contrary opinion expressed by the Appellate 
Authority is incorrect. Thus, the main ques- 
tion that arises in this writ petition is whether 
the certificate, Exhibit P-1 produced by the 
petitioner before the Appellate Authority 
should have been acted upon by the 
Appellate Authority. 


2. The Appellate Authority, as already stated, 
has given two reasons as to why Exhibit P-1, 
cannot be accepted. They are that the 
Tahsildar, Papanasam, is not the competent 
authority, to give sucha certificate and the 
contrary opinion expressed by the Appellate 
Authority is incorrect. 


3. The Appellate Authority, as already 
stated, has given two reasons as to why 
Exhibit P-1 cannot be accepted. They are: 
(1) that the Tahsildar, Papanasam, is not the 
competent authority to give such a certificate; 
and (2) that Exhibit P-1 gives only 
the approximate value and not the exact value 
of the property. 


4. The certificate as to the value of the 
property is contemplated by the Explanation 
#0 proviso (vi) to section 3 (d). The said 
proviso excludes from the definition ‘debtors’ 
persons who own immovable property other 
than agricultural lands, whose market value 
exceeds Rs. 25,000. The Explanation under 
the said proviso and proviso (vii) says that 
the market value of the immovable property 
or both the agricultural lands and other 
immovable property, as the case may be, shall 
be estimated to be the price, which, in the 


opinion of the authority prescribed in this. 


behalf, such immovable property or both the 


M. L., J.—22 
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agricultural lands and other immovable pro- 

erty, as the case may be, would have fetched 
if sold in the open market on the 19th April, 
1980. Thus the Explanation contemplates 
the valuation certificate being issued by an 
authority prescribed in that behalf. Section 
13 of the Act confers on the State Govern- 
ment, the rule making power for the purpose 
of carrying out all or any of the purposes of 
the Act. The rules have been framed in 
G. O. Ms. No. 1067, Revenue, dated 2Ist 
April, 1980, under section 13, and those rnles 
are called the Tamil Nadu Debt Relief Rules, 
1980. Those rules enable the concerned 
Tahsildar to give a certificate of discharge 
under section 5 or‘under section 6. They do 
not prescribe any authority to issue the 
certificate of valuation for the purpose of 
of section 3 (e) proviso (vi). However, 
it is seen that by G. O. Ms. No. 2614. 
Revenue, dated 24th November, 1980, the 
State Government has appointed the 
Tahsildar or the Deputy Tahsildar of the 
sub-taluk as the prescribed authority, and the 
rescribed authority has to follow the guide- 
ines issued to the Registration department 
for determining the market value of the pro- 
perty. Inthis case, the certificate, Exhibit 
P-1, has- been given by the Tahsildar, 
Papanasam, in whose jurisdiction the pro- 
perty is situate. Therefore, the Appellate 
Authority is not justified in making an obser- 
vation that the said Tahsildar is not the 
prescribed authority to give the value of the 
property as he does not have the requisite 
engineering knowledge and experience. 
Therefore, the certificate, Exhibit P-1 eannot 
be rejected on that ground outright 
However, we find there is another obstacle 
in relying on that certificate. The certificate 
merely says that the house owned by respon- 
dents4 and 5 is, in the opinion of the 
Tahsildar, worth about Rs. 30,000. But, 
under proviso (vi) read with the Explanation, 
the market value of the property has to be 
determined as on 19th April, 1980. The 
certificate given by the Tahsildar, Exhibit P-1 
does not say that in his opinion the value of 
the building was Rs. 30,000, as on 19th April, 
1980. Therefore, Exhibit P-1 cannot be 
taken as an aid to determine the value of the 
house property owned by respondents 4 and 
5. However, even ifthe certificate is not 
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produced by the petitioner, the Appellate 
Authority can determine the value of the 
house property owned by respondents 4 and 
5, for the purpose of fiinding out whether 
they have ceased to be debtors under the 
proviso (vi) to section 3 (d). Since the 
Appellate Authority has not attempted to 
determine the value of the house property of 
respondents 4 and 5 and as it merely rejects 
the certificate given by the Tahsildar as of no 
value, the order of the appellate authority 
has to be set aside with a direction to him 
to determine the market value of the house 
property of respondents 4 and 5 as on 19th 
April, 1980. 








4. The writ petition is, therefore, allowed 
and the order of the appellate authority is 
quashed with a direction to consider the 
petitioner’s appeal afresh after giving an 
opportunity to both parties to adduce 
evidence as regards the market value of the 
property, with reference to the provision in 


section 3(d) proviso (vi) read with the 
Explanation. No costs. 
R S. —— Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:— G. Ramanujam and G. Mahes- 
waran, JJ. 


T. S. Kothandaraman and another 
Petitioners* 


Ve 


Sub-Collector, Mettur and another 
Respondents. 


Tamil Nadu Debt Relief Act (XIII of 1980) 
(as amended by Tamil Nadu Act X of 1981), 
section 3 (d), Provisos (v) (vi) and (vii); and 
section 4—Interpretation of proviso (v), (vi) 
and (vii) of section 3 (d)}--Provisos act on 
three different sets of individuals—Need for 
harmonious construction—Promissory nofe 
debt covered by section 4—Tahsildar or the 
other authorities held not enabled to discharge 
—Civil Court alone to decide. 


Givinga harmonious construction to provisos 
(y), (vi) and (vii) of section 3 (d) of the 
Tamil Nadu Act (XIII of 1980) and reading 
them conjointly, the only conclusion possible 
is that the provisos act on different sets of 
individuals and not on one and the same 
set of persons. Ifaperson holds only agri- 
cultural lands, the proviso (v) operates in his 
case andthe test to be adopted is to see 
whether he owns 10 acres of unirrigated land 
or 5 acres of irrigated land. If by adopting 
that test he is found to come within the 
scope of the Act, then there is no question 
of his being subjected to other tests which 
have been set out in provisos (vi) and (rii). 
Similarly, if a person holds immovable 
properties, the market value of which exceeds 
Rs. 25,000, he will stand excluded under 
proviso (vi). Proviso (vfi) is intended to 
apply to persons who own both agricultural 
lands and other immovable property, the 
market value of both of which exceeds 
Rs. 25,000; obviously this provision will not ° 
apply toa person who holds only agricul- 
tural lands or only immovable properties to 
whom provisos (v) and (vi) will have to apply; 
it applies only to persons who own both 
agricultural lands and other immovable 
properties. [Para. 12.] 


“w. P, No. 10316 of 1981. 15th February, 1982. 


Ij KOTHANDARAMAN V. SUB-COLLECTOR, MBTTUR (Ramanujam, J.) 


Even though a promissory note debt is 
covered by section 4 of Tamil Nadu Act XIII 
of 1980, the Tahsildar or other authorities 
constituted under the Act have not been 
specifically enabled to discharge a promissory 
note debt by giving a certificate of discharge. 
No doubt section 4(1) says that no suit or 
proceeding could be filed against a debtor 
coming within the definition of the Act in 
any civil Court and even if a suit has been 
filed before the commencement of the Act, 
the suit will stand stayed. But beforea suit 
is held as not maintainable or held abated, 
it is the civil Court which has to find as to 
whether the defendant in the suitis a debtor 
as defined in the Act. [Para. 14.] 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorart calling for the records in 
K. Dis. No. 726/81 E. dated 8th September, 
1981, on the file of the Ist respondent herein 
and to quash the same. 


R. Mathrubutham, for Petitioners. 
P. Jayaraman and S. Jagadeesan, for 
Government Pleader, for Respondents. 


The Order of the Court was made by 


Ramanujam, J—The petitioners herein 
have prayed for the issue of a writ of certio- 
rari to quash the order of the first respon- 
dent dated 8th September, 1981, allowing the 
second respondent’s appeal and setting aside 
the orders of the Special Tahsildar, Debt 
Relief, Mettur, dated 31st October, 1980, 
holding that the petitioners are entitled to 
the benefits of Tamil Nadu Act XIII of 1980. 


2. The petitioners herein have taken a 
mortgage loan of Rs. 20,000 from the second 
respondent on 8th April, 1974, and the said 
mortgage debt was outstanding on the date 
of the commencement of Tamil Nadu Act 
XIII of 1980. Taking advantage of the 
provisions of the said Act, the petitioners 
filed an application under section 6 of the 
said Act before the Special Tahsildar (Debt 
Relief), Mettur, for a Certificate of redemp- 
tion alleging that their annual household 
income is less than Rs. 4,800 and that there- 
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fore, they are entitled to the benefits of the 
Act. The said application was opposed by 
the second respondent on the ground that 
the petitioners? annual household income 
was more than Rs. 4,800. The Special 
Tahsildar by his order, dated, 31st October, 
1980 found that the annual household income 
of the petitioners does not exceed Rs. 4,800 
and therefore, they are entitled to a certifi- 
cate of redemption. By the same order he 
also directed an unsecured debt of Rs. 7,500 
due by the petitioners to the second respon- 
dent on a promissory note to stand 
discharged. 


3. There was an e by the second 
respondent to the first respondent herein 
against the said order of the Special 
Tahsildar. When the said appeal was pend- 
ing, the definition of ‘debtor’ under section 3 
(d) stood amended by the Tamil Nadu Act 
X of 1981. By this amendment, a proviso 
has been introduced to section 3 (d) exclud- 
ing certain persons from the definition of 
debtors. The provisos (i) to (iv) are not 
relevant in this case. The provisos (¥), (vi) 
and (vii) are relevant for the purpose of the 
present discussion and those provisos are 


extracted below: 


‘(y) Whether individually or jointly owns 
in this State or elsewhere agricultural 
lands exceeding ten acres of unirrigated 
lands or five acres irrigateed lands (whether 
irrigated from a Government source ora 
private source) ; 


Explanation: Where any person owns 
both irrigated and unirrigated lands, 
for the purpose of calculating under 


proviso (v) the extent of lands owned by 
him, one acre of irrigated land shall be 
deemed to be equal to two acres of 
unirrigated land; or 


(vi) whether individually or jointly owns 
in this State or elsewhere any other 
immovable property (other than agricul- 
tural lands), the market value of which 
exceeds twenty-five thousand rupees. 


(vii) whether individually or jointly owns 
in this State or elsewhere both agricultural 
lands and other immovable property, - 
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the market value of the both such agricul- 
tural lands and other immovable property 
exceeds twenty-five thousand rupees. 


Explanation.—For the purpose of provisos 
(vi) and (vii), the market value of the im- 
movable property of both the agricultural 
land and other immovable property, as the 
case may be shall be estimated to be the 
price, which in the opinion of the authority 
prescribed in this behalf such immovable 
property or both the agricultural lands and 
other immovable property, as the case may 
be would have fetched if sold in the open 
market on the 19th April, 1980”, 


4. At the stage of the appeal, the Appellate 
Authority, the first respondent, taking note 
of the fact that the petitioners own 4.02 
acres of irrigated dry lands, held that as the 
petitionersare not small farmers, they are 
not entitled to the benefits of Tamil Nadu 
Act XIII of 1980. Obviously, the reasoning 
given by the first respondent that the peti- 
tioners who are not small farmers as they 
hold an extent of 4.02 acres of irrigated dry 
lands are not eligible for the relief under 
Tamil Nadu Act XIII of 1980 is untenable. 
If the petitioners are not small farmers, in 
respect of the debts they are not 
entitled to claim benefits under Tamil Nadu 
Act XXXI of 1976 and therefore, they will 
straightway come within the scope of Tamil 
Nadu Act XIII of 1980 provided: (/) their 
annual household income is not shown to be 
more than Rs. 4,800; and (ii) they also do 
not come within the exceptions set out in the 
provisos above referredto. Therefore, the 
order of the first respondent cannot as such 
be sustained and the matter has to be 
remitted back to the Appellate Authority for 
consideration of the question as to whether 
the petitioners’ annual household income 
was more than Rs. 4,800 or not as on 3lst 
December, 1979 for the purpose of finding 
out whether they are entitled to the benefits 
of Tamil Nadu Act XIII of 1980 or not. 


5. However, the learned counsel for the 
second respondent contends that even though 
the petitioners are found to own 4.02 acres 
of irrigated dry lands which is less than the 
limit of land prescribed in proviso (v), the 
said lands held by the petitioners has been 
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shown to be worth more than Rs. 40,000 in 
value in the annexure to the mortgage deed 
itself for the purpose of the stamp duty, and 
therefore, the petitioners as persons owning 
agricultural lands worth more than 
Rs. 25,000 as contemplated in proviso (vii) 
will stand excluded by the said proviso to 
section 3 (d). According to the learned 
counsel for the second respondent. though 
under proviso (v), the petitioners having 
regard to the extent of land owned by them 
may be taken to be persons coming within 
the purview of the Act, under proviso (vii) 
they will have to be taken out of the purview 
of the Act, having regard to the fact their 
agricultural lands are worth more than 
Rs. 25,000. 


6. The learned counsel for the petitioners 
would contend that once the petitioners are 
found to come within the purview of the Act 
as the extent of land held by them was less 
than 10 acres of unirrigated land or 5 acres 
of irrigated lands as provided in proviso (v), 
there is no question of their being excluded 
from the purview of the Act with reference 
to the other provisos. According to the 
learned counsel for the petitioners, the pro- 
visos (v), (vi) and (vii) should be understood 
to operate independently and they cannot 
be applied cumulatively, that the persons 
coming under these three provisos should be 
taken as three separate and independent 
groups and if by application of one proviso 
one group comes within the purview of the 
Act, the benefit of the Act cannot be denied 
to that group merely because the group is 
likely to fall within the other provisos. The 
learned counsel also submits that the ' 
provisos should be read harmoniously so as 
to avoid the conflict or as operating 
onthe same set of persons. Thus the 
main question is as to what is the relative 
scope of the three provisos set out above. 


7. There isno dispute that though the 
provisos were introduced by Tamil Nadu Act 
X of 1981, they have to be applied to the 
petitioner’s case as their appeal was pending 
before the Appellate Authority. Even other- 
wise the Act has been specifically made 
retrospective in operation from 19th April, 
1980. Itis for this reason the applicability 
of the proviso to section 3 (d) which have 


I] KOTHANDARAMAN V, SUB-COLLECTOR, METTUR (Ramanujam, J.) 


been introduced by Act X of 1981 to the 
petitioners’ case has not been disputed before 
us by the learned counsel for the petitioners. 
The learned counsel for the petitioners would 
say that since the Appellate Authority has 
found that the petitioners have got only 4.02 
acres of irrigated dry lands well within the 
limits set out in proviso (v) they should be 
taken to be entitled to come within the scope 
of the Act and if they established that their 
annual household income was less than 
Rs. 4,800 they are entitled to claim the 
benefits of the Act and, therefore, the only 
thing that has to be considered by the 
Appellate Authority is to find out whether 
the petitioners’ annual household income was 
Rs, 4,800 or not and dispose of the appeal 
based on the said finding. 


8. On the other hand, the learned counsel 
for the second respondent submits that even 
though the extent of land held by the peti- 
tioners is less than the limit prescribed in 
proviso (v), the lands are worth, even accord- 
ing to the valuation given by the petitioners 
in the mortgage deed, more than Rs. 25,000 
and that will take the petitioners out of the 
Act under proviso (vii). The question is 
whether the petitioners, who admittedly do 
not stand cxcluded by proviso (y) can be 
taken to have beer excluded by the applica- 
tion of proviso (vil). 


9. Ona due consideration of the matter, we 
are of the view that the three provisos referred 
to above have separate and independent opera- 
tion on three different groups of people. 
Proviso (y) deals with the extent of 
agricultural lands held by a person and 
provides the extent of lands as a measure for 
finding out whether that person will come 
under the purview of the Act or not. This 
proviso does notrefer to the value of the 
agricultural lands, and the worth of the 
agricultural lands has not been considered as 
being material for the application of 
proviso (v). 


10. Proviso-(vi) provides that if persons, 
either individually or jointly, own any other 
immovable property other than agricultural 
lands and if the market value of such pro- 
perty exceeds Rs. 25,000, then those persons 
will stand excluded from the purview of the 
Act. This proviso specifically refers to 
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persons owning immovable property other 
than agricultural lands. Having regard to 
the language used in the proviso it can only 
refer to persons owning immovable property 
other than agricultural lands. 


11. Proviso (vii), however, deals with per- 
sons who either individually or jointly own 
both agricultural lands or other immovable 
property, the market value of which exceeds 
Rs. 25,000. 


12. Having regard to the object of the Act 
and the language usedin the respective 
provisos we are of the opinion that the 
provisos are intended to apply to three 
different sets of persons : (1) persons owning 
exclusively agricultural lands; (2) persons 
owning exclusively immovable properties 
other than agricultural lands; and (3) persons 
owning agricultural lands as well as other im- 
movable porera So far as persons owning 
exclusively agricultural lands; the Legislature 
has thought it ft to use a different measure, 
that is, to fix a ceiling on one’s extent of 
holding to determine whether he isto be 
brought within the Act or not and 
has fixed 10 acres of unirrigated land and 5 
acres of irrigated land as a limit for the 
purpose of exclusion from the provisions of 
the Act. In respect of persons owning other 
immovable property, other than agricultural 
lands or both immovable property and other 
agricultural lands, the limit of Rs. 25,000 has 
been fixed as the criterion for the purpose of 
excluding those persons from the purview of 
the Act. In our view, the construction which 
we have adopted of the provisos (v), (ri) and 
(vii) not only gives some effect to the policy 
and object of the Act, butis also a harmonious 
construction. When the three provisos are 
intended to serve the same purpose of finding 
out whether a particular person comes within 
the purview of the Act or not the Legislature 
could not have provided different and 
inconsistent tests in respect of the same 
persons. Therefore, giving a harmonious 
construction to the said provisos and reading 
them conjointly, the only conclusion possible 
is that the provisos act on different sets of 
individuals and not on one and the same set 
of persons. If a person holds only 
agricultural lands, the proviso (v) operates in 
his case and the test to be adopted is to see 
whether hẹ owns 10 acres of unirrigated land 
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or 5 acres Of irrigated land. If by adopting 
that test he is found to come within the seope 
of the Act, then there is no question of his 
being subjected to other tests which have been 
set out in provisos (v?) and (vii). Similarly, 
ifa person holds immovable properties, the 
market value of which exceeds Rs. 25,000, he 
will stand excluded under proviso (vi). Proviso 
(vii), is intended to apply, as already stated, 
to Lge who own both agricultural lands 
and other immovable property, the market 
value of both of which exceeds Rs. 25,000. 
Obviously this provision will not apply toa 

erson who holds either only agricultural 
land or only immovable properties to whom 
provisos (v) and (vi) will have to apply and, 
only to persons who own both agricultural 
lands and other immovable property this 
proviso has to be applied. Therefore, in this 
light we are not inclined to agree with the 
contention advanced on behalf of the second 
respondent that since the petitioners’ 
agricultural lands are worth more than 
Rs. 25,000 they have to be brought within 
the proviso (vii), for, proviso (vii) as we have 
already said, applies only to persons who 
own both agricultural lands and other 
immovable properties. The learned counsel 
for the second respondent would say that the 
petitioners, apart from owning agricultural 
lands also own some other immovable pro- 
perty. Now that we are remitting the matter 
to the first respondent for a fresh considera- 
tion in the light of the opinion expressed by 
us as to the relative scope of proviso (v), (vi) 
and (vii), the Appellate Authority has 
to consider as to which of the three provisos 
applies tothe petitioners after ascertaining 
their properties. 


13. The order of the Appellate Authority, 
first respondent, dated 8th September, 1981, 
has, therefore, to be set aside with a direction 
to him to consider the matter afresh after 
considering the question as to what are the 
properties owned by the petitioners; both 
agricultural lands ‘and other immovable 
properties, and decide the question as to the 
petitioners’ entitlement to the benefits of the 
Act in the light of the amended provision. 


14, Atthis stage we have to mention that 
the order of the Special Tahsildar which is 
the subject-matter of the appeal before the 
first respondent also directs the discharge of 
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the promissory note debt of Rs. 7,500, 
assuming that the Act enables him to 
discharge the promissory note debt. Even 
though the promissory note debt is covered 
by section 4 of Tamil Nadu Act XII 
of 1980 the Tahsildar or the other authorities 
constituted under the Act have not been 
specifically enabled to dischargea promissory 
note debt by giving a certificate of discharge. 
No doubt section 4(1) says that no suit o 
proceeding could be filed against a debto 
coming within the definition of the Act in 











the suit will stand stayed. But before a suit 
is held as not maintainable or held abated, 
it ig the civil Court which has to find as to 
whether the defendant in the suit is a debto 
as defined in the Act. Therefore, as and 
when the second respondent files a suit 
against the petitioner for recovery of the 
promissory note debt, the petitioners can put 
forward their claim that they are entitled to 
the benefits of Tamil Nadu Act XIII of 1980 
and their entitlement to the benefits of the 
Act has to be considered by the civil Court. 
Therefore, the direction of the Tahsildar 
discharging the promissory note debt cannot 
be sustained in law, but as that order is not 
before us, we merely express our opinion so 
that the Appellate Authority will modify the 
order of the Tahsildar suitably. 


15. As itis stated that the appeal was filed 
long before the amendment madeto Act XIII 
of 1980 by Tamil Nadu Act, X of 1981, the 
second respondent herein who is the appel- 
lant before the first respondent wants permis- 
sion to file additional grounds based on the 
amended provision. The permission is 
granted. 


16. The order of the first respondent is set 
aside and the matter is remitted to the first 
respondent for fresh disposal in the light of 
the observations above. No costs. 


S.J. — Petition allowed and 


matter remitted. 


Í] RAMASWAMY PADAY ACHI ¥. VIJENDRAN (Sengottuvelan, J.) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—R. Sengottuvelan, J. 
M. Ramaswamy Padayachi ... Petitioner* 
and 


K. Vijendran by Power agent K. Venkata- 


raman Respondent: 
and 

K. Kandaswamy Padayachi Petitioner. 
y. 

K. Venkataraman Respondent. 


Tamil Nadu Cultivating Tenants Protection 
Act (XXV of 1955), section 6-B—Revenue 
Court passing order of eviction against tenant 
straightway — No time given to tenant to 
deposit arrears of rent—Validity of order. 


Revision petitions were filed by two tenants 
of the same landlord against orders of 
eviction straightway passed by the Special 
Deputy Collector without giving time to the 
tenants to deposit the arrears claimed in the 
petitions. The High Court had previously 
ruled to the effect that the Revenue Court 
in passing an order of eviction on the basis 
of the arrears of rent must first pass an order 
determining the arrears and then grant time 
to the tenant to deposit the arrears and, only 
in cases of default, aa order of eviction should 


be passed. But the Supreme Court in 
Chinnamarkathian v. Ayyavoo, (1982) | 
M. L. J. (S. C.) 17 : (1982) ] S.C J. 142, 


held that it is leftto the “discretion of the 
Revenue Divisional Officer to grant time to 
the cultivating tenanè or deny him that 
opportunity. 


In view of the decision of the Supreme Court 
the orders passed by the Special Deputy 


Collector in both the cases cannot be 
assailed. 


No doubt, both orders were passed ex parte. 
The remedy by way of setting aside the 
ex parfe order under the law is available to 
the tenants and they can pursue the same, if 
so advised. [Para. 3.] 








*C.R. P. Nos. 88 and 89 of 1981, 13:4 August, 1982. 
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Case referred to: 


Chinnamarkathian v. Ayyavoo, (1982) 1 
M. L. J. (S. C.) 17: (1982) 1 S.C. J. 142: 
(1982)1 S.C.C.159:A.I.R. 19825.C. 
137. 


Petitions under section 6-B of the Tamil 
Nadu Cultivating Tenants Protection Act, 
1955, praying the High Court to revise the 
order of the Revenue Court, Thanjavur, dated 
2nd October, 1980, and made in P. No 152 
and 165 of 1980 respectively. 


M. Kalyanasundaram, for Petitioner. 


N. Vanchinathan, for Respondent. 
The Court made the following 


ORDER.—Both these civil revision petitions 
are filed by two tenants of the same landlord 
against the orders passed by the Special 
Deputy Collector, passing an order of 
eviction straightway without giving time to 
deposit arrears claimed in the petitions, 
These civil revision petitions have been 
entertained by this Court in view of the 
decision of this Court to the effect that the 
Revenue Court in passing an order of evic- 
tion on the basis of arrears of rent must 
first pass an order determining the arrears and 
then grant time tothe tenant to deposit the 
arrears and only in case of default an order 
of eviction should be passed. But the Supreme 
Court has observed in Chinnamarkathian v. 
Ayyavoo'. “Now as I read sub-section (4) 
(of section 3 of Tamil Nadu Act XXV of 
1955), it gives the Revenue Divisional Officer 
power either to allow the application cf the 
landlord or to dismiss it after he has held a 
summary enquiry into the matter. Ifthe 
application is allowed an order of eviction 
has to be passed. If it is dismissed the 

roceedings again come to an end. However 
if the ground of eviction is non-payment of 
rent, the Revenue Divisional Officer is 
clothed with power to allow the cultivating 
tenant to deposit the arrears and costs as 
directed. The power is discretionary and, 
while exercising the same, it is not incumbent 
onthe Revenue Divisional Officer to grant 
time. Ifthe legislature intended to make it 





1. (1982)1 M, L. J. (S. C.) 17 : (1982) 1 S.C.J. 
142 : (1982) 1 S C.C. 159: A.I.R, 1982 S.C. 
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obligatory on the part of the Revenue Divi- 
sional Officer to fix a time for deposit of the 
arrears in all cases covered by clause (a) 
or clause (aa) of sub-section (2) there is no 
reason why it should have used the word 
may in relation to the grant of time. 
Support for this view is available in clauses 
(b) of sub-section (3) wherein, the legislature 
has directed : 


“Ifthe Court finds that any sum is due it 
shall allow the cultivating tenant such 
time as it may consider just and 
reasonableness” 


In this situation it must be held that while 
the opportunity of depositing the arrears of 
rent cannot be denied to a cultivating tenant 
during the course of proceedings under sub- 
section (3), the same is not available as of 
right under clause (b) of sub-section (4). 
The difference in the language used by the 
legislature is significant and not without 
purpose. The intention of the legislature 
appears to be that normally a defaulting 
tenant must seek the help of the Court all by 
himselfand thatif he does so he must be 
protected but thata defaulting tenant who 
waits for payment of rent till he is sought to 
be evicted by the landlord is not necessarily 
entitled to the same protection. Circums- 
tances may exist which may place him at par 
with a tenant covered by sub-section (3) but 
then it may not necessarily be so. Thatis 
why it is left to the discretion of the Revenue 
Divisional Officer to grant time to the cultiva- 
ting tenant or to deny him that opportunity.” 


2. In view ofthe above decision of the 
Supreme Court, the orders passed by the 
Special Deputy Collector in both the cases 
cannot be assailed. 


3 No doubt, both orders are passed 
ex parte. The remedy by way ofsetting aside 
the ex parte. order under law is available to 
the tenants and they can pursue the same, if 
so advised. Iam not expressing any opinion 
on the question of limitation with reference 
to such an application. 


4. In the result these two civil revision 
petitions are dismissed. However, there will 
be no orders as to costs. 

R.S. 


S T 


Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRBSENT:—S. Mohan, J. 


Jayammal! Pe fitioner* 


Y, 


Valliammal Respondent. 


Civil Procedure Code (V of 1908), Order 
5, rule 9 (4) (iii)—-Sub-rule (4) mandatory— 
Contemplates personal service—Service of 
notice in execution on husband of petitioner 
not enough. 


It should be noted that sub-rule (4) of rule 
9 of Order 5, Civil Procedure Code, uses the 
language ‘notwithstanding’. Therefore it 
is mandatory in its terms. It contemplates 
‘personal service’. [Para. 4.] 


Service of notice of execution on the husband 
of the petitioner even assuming there was 
such service, is not enough having regard to 
the mandatory terms of Order 5, rule9 (4) 
(iii). [Para. 4.] 


Cases referred to:— 


Narendra Nath v. Sailendra Krishna Sahu, 
A. I. R. 1967 Cal. 185 ; M. L. and B. Corpo- 
ration v. Bhutnath, (1965) 1 S.C. J. 109: 
oe 38.C.R.495: A.IR. 1964 S.C. 
1336. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the District Court, Chengalpattu, dated 24th 
August, 1981 and made in C. M. A. No. 15 
of 1980 (S. A. No. 140 of 1977 in E. P. No. 
8 of 1973, D. M. C., Chengalpattu). 


Aruna Jagadeesan, for Petitioner. 
P. Veeraraghavan, for Respondent. 


The Court made the following 


ORDER — The short question that arises 
for consideration in this revision is whether 





*C.R.P.No.2979 of 1981. 13th September, 1982. 


i] JAYAMMAL Y. VALLIAMMAL (Mohan, J.) 


the revision pertitioner had notice in execu- 
tion. Both parties tried their level best to 
establish their stand because it was well- 
settled in law that failure to serve notice in 
execution would vitiate the entire sale. 
Pursuant to the final decree ona mortgage, 
the property was brought to sale and the 
-sale had taken place. Thereafter it was 
contended on behalf of revision petitioner 
that there was no service of summons on her 
as required under Order 5, rule 9 (4) (iii) of 
the Code of Civil Procedure, while it was 
contended on behalf of the purchaser that 
there has been proper service since service had 
been effected on the husband of the petitioner 
herein which was permissible as per the 
provisions of Order 5, rule 15 of the Code of 
Civil Procedure. The executing Court 
found that the service effected on the 
husband is not in accordance with Order 5, 
rule 9(4) (lii), Civil Procedure Code, which, 
contemplates personal service. Therefore 
service on the husband would not be tant- 
amount to service in law. He accordingly 
allowed the application. Aggrieved by the 
same, the matter was taken by the decreeholder 
in appeal and the Appellate Court was of the 
view that Order 5, rule 9(4) (iii), Civil Proce- 
dure Code, had been repealed and therefore, 
he found that the procedure prescribed under 
Order 5, rule 15 can be adopted and conse- 
quently he held that the service was proper. 
Accordingly he reversed the finding , of the 
Executing Court. Thus, the revision. 


2. The argument advanced on behalf of the 
revision petitioner is two-fold. (1) There 
has been no personal service on the peti- 
tioner as required under Order 5, rule 9(4) 
(ili) of the Code of Civil Procedure and the 
procedure prescribed under Order 5, rule 15, 
Civil Procedure Code would apply to 
proceedings other than those which are con- 
PEPEE under sub-rule 4 of Order 5, rule 
9, Civil Procedure Code and (2). There has 
been an endorsement made by the bailiff at 
the time to return of summons, only to suit 
his convenience. Hence for both these 
reasons, the order of the lower appellate 
Court is liable to be set aside. 


3. In opposition to this, the learned counsel 


for the respondent would submit that once 
the Courts below have found that there has 


M. L. J.—23 


17? 


been a proper service, this Court exercising 
revisional jurisdiction cannot interfere with 
that finding as laid down in Narendra Nath 
v. Sailendra Krishna Sahat, and M. L, and B. 
Corporation v. Bhutnath?. The other point 
that is argued before me is that it was not the 
case of the wife that the service on the 
husband would not constitute proper service 


4, Ihave given my careful consideration to 
the above arguments. jt is true that if there 
has been proper service of summons and the 
Courts below have in fact found that there 
has been such a service, I am not going to 
interfere in revisional jurisdiction under 
section 115 of the Code of Civil Procedure. 
To that proposition of law which is based 
upon the decisions in Narendra Nathv. 
Sailendra Krishna Saha, and M. L. and 
B. Corporation v. Bhutnath?, there can be no 
demur whatsoever. But in this case I have 
grave doubts as to whether there was service 
of summons. When I say tha I have grave 
doubt, that is borne out by a mere perusal of 
the endorsement made by the basliff in the 
case which I may do well if I extract the same 
in Tamil itself. 


cA Sled woot. 2-b Or Herds) spro 
ggi Qrorgsienw ag 2- r 
arf TSG FLFTTUOTAT UGU ey, 
piisi os GOuuwrw uf SS aN 
ou ST gd UTS AHS Bs 
ae 2-1b Ir Hour Hu on 
upamu prar oy 2-b ars 
urga paw Cs reme Ou DpĚ 
Qarar QAD 2-0 Be Saw Héare 
maawa SS! mudd”. 


The above endorsement, first of all appears 
to be very curious. In that the husband is 
claimed to say that the judgment-debtor 
happens to be his wife and she 1s living with 
him and further he would accept summons 
on her behalf. These recitals, in my view, 


rr 


1. A.J, R. 1967. Cal. 185. 
2. (1965) 1 S.C. J. 109: (1964) 3S. C.R. 
495: A. I. R.1964 S.C. 1336. 
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are tell—tale recitals to which no credence 
could be given. Then again, the same 
recitals are found when the bailiff submits 
return of the summons to the office. There- 
fore [ am of the view that even the husband 


of the petitioner herein has not 
been served. Assuming that the husband ~ 
of the petitioner has been served, 


the learned District Judge has incorrectly 
applied the provisions of law. The correct 
provision that has to be made applicable is 
Order 5, rule 9 (4) (iii), Code of Civil Proce- 
dure, which reads as follows : 


“Rule 9 (4). Notwithstanding anything 
contained in sub-rule (1) where proceedings 
in Court are taken for: 


SSO ePe CARTES HEE RDERUASHT ES EOE EH FHP TECR Bag OO C@ca eee egetrer reg 


(iii) bringing to sale any property in execu- 
tion of a decree or order of Court, notices 
shall be served only in the manner provided 
for in sub-clause (2)”. 


It should be noted that this sub-rule 4 used 
the language ‘notwithstanding’. Therefore 
itis mandatory inits terms. This is nota 
distinction with regard to the manner of 
service as is agreed on behalf of the respon- 
dent. On the contrary, it contemplates 
‘personal service’. That will be illustrated 
by a case of contempt of Court because the 
alleged contemner will have to be present on 
the date fixed in the summons. Therefore 
it is not another mode of service to be taken 
on any adult member of the family as con- 
templatedjunder Order 5, rule 15, Civil Proce- 
dure Code. But what is required is ‘personal 
service’, Therefore, assuming that the 
husband had been served, though I have 
found it to the contrary, this is not a case in 
which it will be open to the decree-holder or 
the auction purchaser to contend that the 
service on the husband of the petitioner is 
enough having regard to the mandatory terms 
of Order 5, rule 9 (4) (iii). Civil Procedure 
Code. Therefore on this point I agree with 
the learned District Munsif. Accordingly 
the order of the District Judge is set aside 
and that of the Executing Court is restored. 
However, I make it clear that the sale in so 
far as the share Of the petitioner is concerned 
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alone is set aside. Civil Revision Petition is 
allowed. There will be no order as to costs. 
S. J. 


Ce ieee 


Revision allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRBSENT:—G. Maheswaran, J. 


R. Sambandam «a» Letitioner* 


y. 


G. Chidambaram Pillai and others 
; .. Respondents. 


Civil Procedure Code (V of 1908) section 
97—Applicability—Suit for division of plaint 
Schedule properties by metes and bounds— 
Item 11 excluded—A preliminary compromise 
decree passed—Decree directing the removal 
of superstructure—Petition for final decree— 
Appointment of Commissioner made —28th 
defendant who remained ex-parte af the trial 
Stage applying for allotment of item 14 of the 
plaint schedule to his share—Preliminary 
decree held to have become final—Petition 
dismissed, 


Section 97 of the Code of Civil 
Procedure states that where any party 
aggrieved by a preliminary decree does 
not appeal from such decree, he is precluded 
from disputing its correctness in any appeal 
that may be preferred from the final decree. 
Admittedly the 28th defendant who had built 
a superstructure on item 14 of the plaint- 
schedule property elonging to the sharers 
had remained ex parfe, and had not preferred 
any appeal against the preliminary decree 
directing removal of superstructure built on 
item 14 and allotting item No. 14 to the 
sharers. Therefore, a preliminary decree 
unless appealed against, will be a final 
decision of the Court passing that decree. 
As long as the preliminary decree has not 
been altered or modified or set aside, the 


*C. R. P, No. 1595 of 1980, 
, 4th February, 1982. 
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cannot ask for the 
allotment ofthe property to him over 
which he was put up the superstructure 
which has been directed tobe removed by 
the preliminary decree passed by the Court. 
[Para. 3.] 


revision-petitioner 


Cases referred to:— 


Basavayya v. Guruvayya, (1951) 2M. L.J. 
176: I. L. R. (1952) Mad. 173 :64L W. 669: 
A. I. R. 1951 Mad. 938; C. Vasantha v. 
S. C. Pandian,: (1978)1 M. L. J. 1:91 
L. W. 139 ; Venkata Reddy v. Bathi Reddy, 
(1963) 2M. L. J. (S. C.) 126: (1963) 2 
An. W. R. (S. C.) 126 : (1963) 2 S. C. J. 577: 
A. I. R. 1963 S. C, 992 ; A. C. C. Limited ~v. 
V. Ramakrishna, I. L. R. (1965) 1 Mad. 237: 
77 L. W. 659: A. I. R. 1965 Mad. 318. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
of the Court of the Subordinate Judge, 
Mayuram, dated 6th March, 1980, and made 
r No. 1207 of 1979 in O. S. No. 131 of 


G. Subramaniam, for Petitioner. 


N. Sankara Vadivel, for Respondents. 
The Court made the following 


ORDER.—This civil revision petition is 
against the order of the learned Subordinate 
Judge, Mayuram, rendered in I. A. No. 1207 
of 1979 on his file. The revision petitioner 
was the 28th defendant in the suit 
O. S. No. 131 of 1971 out of which the said 
interlocutory application arose. The respon- 
dents/plaintiffs filed a suit fer division of the 
plaint schedule properties, except item 
No. 11, by metes and bounds after removal 
of the superstructure in item No. 14 of the 
plaint schedule properties. A preliminary 
decree was passed in terms of a compromise 
petition filed by the parties who were present. 
The decree directed infer alia removal of 
superstructure built on item 14 of the plaint 
schedule property. A petition for final 
decree was filed by the plaintiff for appoint- 
ment of a Commissioner and division of the 
properties in accordance with the preliminary 
decree. In that final decree proceedings, the 
28th defendant, who remained ex parte at the 
trial stage, applied in I. A. No. 1207 of 1979 
out of which this civil revision petition 
arises for allotment of item 14 of the suit 
properties to his share. His contention was 
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that he has built a superstructure valued at 
Rs. 20,000 and is also running a rice mill 
and ifthe building is demolished, he would 
be put to irreparable loss. The respondents/ 
plaintiffs is their answer refuted the allega- 
tion that the value of the building was about 
Rs 20,000 and contended that the site on 
which the superstructure was built is a valu- 
able property and has to be allotted after 
removal of the superstructure. The Subor- 
dinate Judge was of the view that the preli- 
minary decree passed by the Court had 
become final and dismissed the petition. 
The 28th defendant challenges that order in 
this civil revision petition. . 


2. Learned counsel, Mr. G. Subramanian, 
for the revision petitioner contended that 
the claim of the revision petitioner for allot- 
ment of item 14 in the plaint schedule is 
only in the nature of a claim for equity and 
that the question of actual allotment of the 
property arises only atthe stage of final 
decree and the party who desires a 
particular mode of allotment should 
approach only at the stage of final 
decree. In support, the learned counsel 
relied on a Full Bench decision of this Court 
in Basavayya V., Guruvgyya'. He invited 
my attention to the following passage: 


“Even after the passing of the preliminary 
decree itis open to the Court to give 
appropriate directions regarding all or any 
of these matters either suo motu or on the 
application of the parties. Order 20, rule 
18, Civil Procedure Code, does not 
prohibit the Court from issuing such 
directions after the stage of a preliminary 
decree. It is open to the Courtin order 
to prevent multiplicity of litigation and to 
do complete justice and effect an equal 
division of all the common assets and pro- 
perties among the parties, to direct an 
enquiry into the profits received or realised 
by one or someof them during the 
pendency of the suit and to award the 
others their proper share of such profits 
under its final decree”. 


That was a case where the plaintiff applied is 
an application for an enquiry into the profits 
of the properties realised by the defendants 
subsequent to- the institution of the suit 


a 
1. (1951)2 M L. J. 176 : I.L. R. (1952) Mad 
173: 64L. W. 669; AIR. 1951 Mad 938, 
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and fora final decree for his share of such 
profits. The defendants opposed the appli- 
cation on the ground that there was no 
prayer in the plaint for recovery of such 
profits and the preliminary decree passed in 
the suit did not direct an enquiry into the 
game. Itis under those circumstances, the 
learned Judges held that a suit for partition 
bya member of a joint Hindu family is 
substantially a suit for an account of the 
joint family properties on the date of the 
suit as well as all the profits received by the 
manager since that date, so that the profits 
should also be divided and his proper share 
given to him and that a partition suit in 
which a perliminary decree has been passed 
is still a pending suit and the rights of 
patties have to be decided on the date of 
flinal decree. To the same effect is the 
ruling in C. Vasantha v. S. C. Pandian}. 
A Division Bench of this Court took the 
view that even if the plaintiff, by mistake or 
by inadvertent omission, fails to make a 
prayer for future mesne profits, the Courts 
are not powerless as to granting the equitable 
relief for future mesne profits having regard 
to the circumstances of each case and that 
the Court has got a discretion under Order 9, 
rule 12, Civil Procedure Code, when it is 
asked for by the plaintiff/decreeholder 
before the termination of such a lis. 
The plaintiff is not asking for mesne profits 
in this case. It is allotment of a property on 
which he has built the superstructure. It 
must be remembered that the plaint speci- 
fically prayed for removalof the super- 
structure built on item 14 by the revision 
petitioner herein and a decree has been 
passed for removing the said superstructure, 
No appeal has been preferred by the revision 
petitioner herein and the preliminary decres 
has become conclusive. 


3. In Venkata Reddy v. Bathi Reddy? the 
Supreme Court observed :- 


“A preliminary decree passed, whether it 
is in a mortgage suit or a partition suit, is 
not a tentative decree but must, in so far as 
the matters dealt with by itare concerned, 





1. (1978) IM.L.J.1:91 L. W. 139. 

2. (1963) 2M. L. J. (Š. C) 126 : (1963) 2 An. 
W.R. (5. C) 126 : (1963) 2 S. C.J. 577: A.L R. 
1963 S.C, 992, 
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by regarded as conclusive. No doubt, in 
suits which contemplate the making of two 
decrees, a preliminary decree and a final 
decree the decree which would be execut- 
able would be the final decree. But the 
finality ef a decree or a division does not 
oe depend upon its being execut- 
able. 


In this connection, reference can be made to 
Section 97 of the Code of Civil Procedure- 
which states that where any party aggrieved 
bya preliminary decree passed after the 
commencement of the Code does not appeal 
from such decree, he is precluded from 
disputing its correctness in any appeal that 
may be preferred from the final decree. 
Admittedly, the 28th defendant, the revision 
petitioner, who remained ex parte, has no 

preferred any appeal against the preliminary 
decree directing removal of the superstructur 

built on item No.14 and allotting item 
No. 14 to sharers. Therefore, a preliminary 


decree, unless appealed against, will be 
sae decision ofthe Court passing that 
ecree. 


However, Mr. Subramanian, invited 
my attention to a ruling of a Division Bench 
of this Court in 4. C. C. Limited v. V. Rama- 
krishnał, and contended that the rule of 
estoppel would prevent the plaintiffs from 
claiming the property to be theirs as by their 
conduct they have acquiesced in the construc- 
tion of the superstructure on item No. 14. 
The case referred to inthe Division Bench 
decision is a case for possession of a property 
by a trespasser. But, here the plaintiffs only 
seek partition of their share of the properties. 
If a co-sharer constructs a superstructure on 
a property in which every sharer hasa right 

he does so at his own risk. As long as the 
preliminary decree has not been altered o 

modified or set aside, the revision petitione 

cannot,inmy view, askfor allotment of 
item 14 in the property over which he has 
built the superstructure which has beep 
directed to be removed by the preliminary 
decree passed by the Court. In that view 

the order of the lower Court is correct and 
has to be confirmed and is hereby confirmed. 
The revision fails and is dismissed. No 
costs. 


R. S. 





Revision dismissed. 


Se ier | 
1. I.L.R. (1965) 1 Mad. 237:7 
A.I. R, 1965, Mad, 318. 7 LW. 659 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—R. Sengottuvelan, J. 


T. Damodaran and others Petitioners* 
y. 
Kamalammal Respondent. 


Tamil Nađu Buildings (Lease and Rent Con- 
frol) Act (XVII of 1960) as amended by Act 
(XXIII of 1973), section 10 (2) (ii) (a}— Syb- 
letting, what is meant by—Transfer of entire 
interest by tenant in the building will entitle 
the landlord to get an order of eviction. 


Subletting is transfer by a tenant ofa right 
less than what he himself has and retaining 
the reversion, whereas a transfer of the 
rights of a tenant is parting with the entire 
interest the tenant has without retaining any 
interest. What is contained in section 10 (2) 
(ii) (a) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act is that the landlord is 
entitled to an order of eviction in a case of 
transfer of the tenant’s rights to another or 
subletting which is transfer of a limited right 
by the tenant. When subletting (transfer of 
a limited right) is pleaded and the transfer of 
the entire rights of the tenant is established 


the landlord is entitled to succeed. The land- | 


lord cannot fail on account of want of a plea 
regarding the transfer of the right by the 
tenant. (Paras. 11 and 12.) 


Since subletting is a transfer of leasehold 
right in alimited way and assignment is a 
transfer of the entire interest of the tenant, 
the plea of subletting viz., the transfer of a 
limited right will entitle the landlord to an 
order of eviction in case of a transfer of the 
entire interest pleaded and proved. 


[Para. 13.] 
Cases referred to:— 


Venkatarama Tyer v. Reuters Lid., (1961) 2 
M. L. J. (N. R. C.) 5: M. Rodgers y. 
M. Prakash Rao Naidu, (1969) 1 M. L. J. 332; 
Pandit Krishan Lal v. Ganpat Ram Shosla, 


(1963) 1 S. C. J, 435 : (1962)28. C. R. 17. 


ET e a a aa E 


*Ç. R, P, Nọ. 23590f 1981. 22nd October, 1982, 
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A. I. R. 1961 S. C. 1554; Russeli v. Beecham, 
(1924) 1 K. B. 525 ; Mohammed Yusuf 
Zulaika Umma v. Abdul Khader, (1980) 1 
M. L. J. 218 : 93 L. W. 77: 1.1L. R, (1980) 2 
Mad. 131: A. I. R. 1980 Mad. 143; 
V. S. K. Chetty Choultry v. Veeraswami, 
(1972)1 M. L. J. 184 :85 L. W.192: A.L R. 
1972 Mad. 303. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Contro!) Act XVIII 
of 1960 as amended by Act . XXIII of 1973 
praying the High Court to revise the Decree 
of the Court of (VI Judge) Small 
Causes, Madras, dated 24th April, 1981 and- 
made in H. R. A. No. 1235 of 1980 (H. R. C. 
No. 3571 of 1979 on the file of the XIII 


Judge) Court of Small Causes, Madras, dated 
27th June, 1980). 


R. Haridoss and R. Subramaniam, for Peti- 
tioners. 


R. Sadagopan, for Respondent. 
The Court delivered the following 


JUDGMBNT.—This civil revision petition is 
filed by the tenant one T. Damodaran, Pro- 
prietor, Kamaladhar and Phonex Traders, and 
3 others against whom an order of eviction 
was passed by tho appellate authority and 
the IV Judge, Court of Small Causes, Madras 
in H.R. A. No. 1235 of 1980. 


2. The facts of the case are briefly as 
follows :—The landlady, the respondent 
herein, filed an application in H. R. C. No. ° 
3571 of 1979 against T. Damodaran, Proprie- 
tor, Kamaladhar Press & Phonex Traders 
(the first civil revision petitioner) under sec- 
tions 10 (2) (i) and 10 (2) (ii) (a) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act XXIII of 1960 as amended by Act XXIII 
of 1973, hereinafter referred to as the 
Act, in respect of the premises bearing door 
No. 245, Thambu Chetty Street, Madras-1. 
The case of the landlady is that the above- 
said premises was let out to the first civil 
revision petitioner for non-residential pur- 
pose on a monthly rental of Rs. 138 and 
the tenancy is according to the English 
calendar month. The tenant is always 
irregular in payment of rent and 
he is in default in payment of rent from 
Ist June, 1979 to 30th September, 1979 
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and as such he has committed wilful default 
in payment of rent. The landlady also 
contended that the tenant had sublet the 
premises to the civil revision petitioners 2 to 
4 without her written consent and as such he 
is liable to be evicted on this ground also. 
İn- the counter statement the first civil 
revision petitioner contended that heis not 
the tenant under the landlady in his 
individual capacity but a firm under the 
name and style of _Kamaladhar Press is the 
tenant. He further stated in his counter 


statement that he has transferred the rights, . 


liabilities, responsibilities, assets, machineries, 
stock in trade, goodwill and other rights 
accrued therein to the civil revision peti- 
tioners 2 to 4 as early as on 29th October, 


' 1979, which is well-known to the landlady. 


She was also present at the time of inaugura- 
tion of the firm by the civil revision peti- 
tioners 2 to 4 on 29th October, 1979, and as 
such there is no subletting on the part of the 
first civil revision petitioner. He has also 
contended that the allegation regarding the 
wilful default is not true and that from Ist 
June, 1979 to 30th September, 1979 he had 
paid the rent to the landlady for which 
receipts had not been passed by the landlady. 
His further contention is that the landlady is 
keeping Rs. 560 as advance which is more 
than a month’s rent in respect of the 
tenancy. The landlady is not in the habit of 
issuing receipts and in good faith the 
first civil revision petitioner used to send the 
rent by bearer. The rent was raised to 
Rs. 150 from July, 1979 onwards and he 
paid the increased rent. The rent for 
October, 1979 was sent by M. O. which was 
refused by the’ landlady. Hence it is 
contended that there is no wilful default on 
the part of the tenantin payment of rent. 
The tenant (the first civil revision petitioner) 
also contended that he and civil revision 
petitioners 2 to 4 met the landlady in October 
1979 and informed her that they are 
prepared to pay the enhanced advance and 
also the enhanced rent. But the landlady 
demanded exorbitant pugree which the civil 
revision petitioners were not willing to pay. 
Hence the landlady has come forward with 
the rent control application. 


3. The learned Rent Controller ona scrutiny 
of the documents and oral evidence and also 
relying upon the accounts maintained by the 
tenant which shows the payment of rent to 
the landlady and also relying on the fact that 
the rent for October, 1979 was sent by M. Q. 
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which was refused by the landlady and also 
accepting the version of the tenant that the ' 
landlady never used to issue receipts for the 
payment of rent came to the conclusion that 
there is no wilful default in payment of rent 
from July, 1979 to October, 1979. 
On the second ground, of sub-letting 
the learned Rent Cotroller came to 
the conclusion that only Kamaladhar 
Press and Phonex Traders is the tenant and 
the tenancy is only on behalf of the press and 
the receipts were issued to the first civil revi- 
sion petitioner only in his capacity as pro- 
prietor and not as an individual and in this 
case there is onlya transfer of leasehold 
right and the same is different from sub- 
letting and hence on facts there is no sub- 
letting at all-and what was doneis only a 
transfer of interest in a partnership firm and 
the press remains the same and the trade is 
also the same, and dismissed the petition for 
eviction. As against the said order of 
dismissal the landlady filed H. R. A. No. 1235 
of 1980 on the file of the appellate authority 
the IV Judge, Court of Small Causes, 
Madras. The appellate authority concurred 
with the finding of the Rent Controller on 
the question of wilful default in payment of 
Trent but on the question of sub-letting the 
appellate authority came to the conclusion ` 
that the transfer of cights in the Kamaladhar 
Press and Phonex Traders to the civil revision 
petitioners 2 to 4 and putting them in posses- 
sion thereof will fall squarely within the 


_mischief of section 10 (2) (ii) (a) of the Act 


and ordered eviction on this ground. As 
against the order of eviction passed by the 
appellate authority the above civil revision 
petition is filed. 


4. In this civil revision petition the order of 
eviction of the tenants in occupation viz., the 
civil revision petitioners 2 to 4 under section 
10 (2) (ii) (a) passed by the appellate autho- 
rity is being questioned. Before examining 
the merits of the order of the Appellate 
Authority it will be useful to state 
certain facts based on the evidence 
that may have a bearing onthe conclus on. 
The premises belongs to the respondent 
landlady andthe same was originally leased 
out to the first civil revision petitioner 
T. Damodaran. The case of the tenant is 
that the lease is to the firm Kamaladhar 
Press and Phonex Traders of which 
T. Damodaran is the Proprietor and the 
lease is not to the individual. In supportof . 
this contention it is pointed out that the 


I] DAMODARAN V. KAMALAMMAL (Sengo fftuvelan, J.) 


receipts for the payment of rent viz Exhibit 
l Series stan in the name of 
Kamaladhar Press and Phonex Traders. It 
is the case of the tenant that by means of 
document Exhibit B-4 the business under the 
name and style - of Kamaladhar Press and 
Phonex Traders was transferred aaa going 
concern to the civil revision petitioners 2 to 4 
and even after such a transfer Kamaladhar 
Press and Phonex Traders existed and the trans- 
feree continued the business under the same 
name and style and as such there is no transfer 
of right in the lease or sub-letting. Such an 
assignment as a going concern according to 
the tenant will not amount to a transfer of 
right uuder the lease since the business is 
carried on under the same name and there is 
no sub-letting since the transferor did not 
retain any interest in respect of the firm. The 
first civil revision petitioner admits of having 
transferred the firm yiz., Kamaladhar Press 
and Phonex Traders to the civil revision 
petitioners 2 to 4. On behalf of the landlady 
it is contended that such a transfer will 
amount to a transfer of rights under 
the lease coming within the mischtef 
of section 10 (2) (ii) (a) of the Act. 
Reliance is placed upon the case 
reported in Venkatarama Iyer v. Reuters 
Limited', in which Subba Rao, J., as he then 
was, held that ifa company doing business 
ina particular premises (taken on lease) 
transfers its business as a going concern to 
another company and also the net assets for 
consideration and thereafter the.transferee 
company takes over the business and carries 
on business in the premises let out to the 
former company it cannot be said that there 
was no transfer of the right of the former 
company under the lease to the latter com- 
pany and on such transfer the tenant is liable 
to be evicted. In M. Rodgers v. M. Prakash 
Rao Naidu*, a tenant who was runninga 
press inthe buildings (a business premises) 
with his machinery, stopped the business and 
his previous manager was running a press asa 
lessee of the machinery. The petitioner/ 
tenant had no share in that business. In an 
application for eviction on the ground of sub- 
letting Alagiriswami, J., as he then was, held 
that the tenant 1s liable to be evicted on the 
ground of subletting. Alagiriswami, J., 
expressed the view that the machinery cannot 





1, 1969) M. L. J. 57(S.N.). 
2, (1969) 1 M. L. J. 332. 
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be run unless it is placed in the premises 
where itis situate. So, the lessee of the 
machinery also gets the advantage of the use 
of the business premises also. Therefore the 
lease amount which the lessor receives should 
contain in it an element of rent for the 
building which is used to house the 
machinery. It is unbelievable that the lessor 
would take rent for the use of the machinery 
alone and not take any rent for the use of 
the business premises and agree to pay the 
rent himself. It is not an answer under 
these circumstances against the charge of sub- 
letting to say that the lesser does not take 
anything separately from the lessee by way of 
rent for the building itself or that he himself 
is paying the rent to the landlord and sub- 
lessee is not paying the rent to the landlord. 
In Pandit Kishan Lal v. Ganpat Ram Jhosla 
and ano ther!, the Supreme Court observed as 
follows : 


“Where a company who is a tenant of 
certain premises, lets into possession 
another person without the consent of the 
landlord and without determining the 
tenancy by a notice as required by law, 
there is an assignment of the tenancy and 
the assignee cannot be regarded as a tres- 
passer. The assignee of the tenancy rights 
of the company is as much liable to be sued 
in the Court of the Controller as the 
company for an order of ejectment’’. 


5. Relying on the above decisions it is 
contended that what was done by the tenant 
in this case is transfer of the entire business 
to the civil revision petitioners 2 to 4 which 
will come within the mischief of section 10 (2) 
(ti) (a) of the Act. Section 10 (2) (ii) (a) of 
the Act lays down that the landlord is entitled 
to an order of eviction in case of transfer of 
rights under the lease as well as sub-letting. 
On behalf of the tenant it is contended that 
the rent control application was filed only on 
the ground of subletting and not of the 
ground transfer of rights in the lease and 
both are different causes of action and if an 
application for eviction is filed on the ground 
of sub-letting the tenant cannot be evicted on 
the ground of transfer of his right under the 
lease. 








1. (1963)1 S. C. J. 435: (1962) 2 S. C. R. 17: 
A. I, R. 1961 S. C. 1554, i 
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6. In support of argument of the tenant 
that the transaction in the present case will 
amount to transfer of right in the lease and 
not subletting, reliance is placed upon 
Russell and another v. Beecham and another’. 
In that case there was a lease for thirty years 
from March, 1899, which contained a cove- 
nant by the lessee that he would not assign 
or part with the lease or the premises or any 
part thereof without the licence and consent 
in writing of the Jessor or his trustees. The 
lease also contained a proviso for re-entry by 
the trustees for breach of his covenants by 
the lessee. Basing upon under-lease the 
landlord filed an application for recovery of 
possession. In tho course of the judgment 
holding that an underlease will not amount 
to transfer, the following observation is 
found :- 


“Assign, transfer, and set over, are mere 
words of assignment; otherwise do, or put 
away signifies any other mode of getting 
rid of the premises entirely, and cannot be 
confined to the making of an underlease.”’. 


The principle laid down in this case applies 
to a case where the chief tenant had retained 
aninterest in the leasehold property. But 
in the present case the tenant, the first civil 
revision petitioner, did not retain any interest 
and hence the above principle cannot be 
applied to the facts of the present case. In 
Hill and Redman’s Law of landlord and 
and Tenant (14th edition) at page 644, the 
following observation is found ; 


“Covenant against assignment only does 
not prohibit underletting.—Covenant not 
to assign, transfer, or set over, or otherwise 
do or put away with’ the lease or the 
demised premises ..... A sub-leage for one 
year froma future date is not a breach of 
covenant not to sublet for more than one 
year.” 


7. In Adkin’s Landlord and Tenant (17th 
ae at page 65 the following observation 
is found :— 


“An assignment is a parting with the entire 
Interest which a person possesses in a 
property ; whereas a sub-leaseis a parting 





1. (1924) 1K. B. 525, 
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with only apportion of the interest and . 
retaining a portion. A covenant not to 
assign is not broken by sub-letting.”’ 


8. The observations referred to in the above- 
said two text-books are to the effect that 
when the tenant retains an interest in the 
lease-hold ‘ property and transfers only 
a limited right, it will not amount to 
an assignment of the leasehold right. In the 
present case the tenant had assigned his 
entire interest and hence the above principle 
has no application to the present case. In 
Woodfall’s Law of Landlord and Tenant 
(24th edition) at page 585 the following 
observation is found:— 


“A covenant not to assign or part with the 
lease or the premises hereby demised, or 
any part thereof,’ is not broken by a sub- 
letting of part of the permises’’. 


9. The present case is not one of subletting 
of part of the premises and hence the above 
principle has no application to the present 
Case. In the present case the tenant did not 
Tetain anything after the transfer under 
Exhibit R.4 and under the circumstances 
the transaction only be construed to be a 
transfer of right under the lease. In the 
rent control application there is no plea 
regarding the transfer of rights under the 
lease bnt there is only a plea of subletting. 
It is contended on behalf of the tenant that 
having pleaded subletting as the ground of 
eviction the landlord cannot turn round and 
ask for eviction on the ground of transfer of 
rights under the lease. This contention will 
have to be considered in the proper perspec- 
tive. Subletting in the altimate analysis is 
also a transfer of right under the lease in 
which the chief tenant retains some interest. 
Dealing with the difference between sub- 
letting and assignment the following passage 
occurs in Adkin’s Landlord and Tenant (17th 
edition) at page 65: 


“An assignment is a parting with the entire 
interest which a person possesses in a pro- 
perty; whereas a sub-lease is a parting with 
only a portion of the interest and retaining 
a portion. A covenant not to assign is 
not broken by subletting”. 


10. In Hill and Redman’s Law of Landlord 
and Tenant (14th edition) at page 177 
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paragraph 108 deals with the effect of 
aor pea and the same is reproduced 
below:— 


“108. Effect of underleases.—The lessee of 
property can, in the absence of agreement 
restricting his ‘right, underlet it for any 
Period less than the residue of his owa 
term but if he purports to underlet by deed 
for a term equal to, or greater than, the 
residue of his own term, this operates as 
an assignment of his term, and not as an 
underlease, Consequently, in such a case, 
no reversion remains in the underlessor, 
and he cannot distrain for rent reserved by 
the underlease, though he can sue for it as 
rent, and not merely as an independent 
sum”. 


In the commentary to the above paragraph 
108 it is stated as follows:— 


“When an underlease is made for the whole 
term less one day, and the underlessor is 
trustee for the underlessee of the nominal 
reversion, the underlessee can on the 
underlessor’s death intestate obtain 
administration limited to the outstanding 
day for the purpose of getting it in.” 


11. From the above passages it is seen that 
subletting is transfer by a tenant ofa right 
less than what be himself has and retaining 
the reversion ; whereas a transfer of the 
Tights of the tenant is parting with the entire 
interest the tenant has without retaining any 
right. What is contained in section 10 (2) (zi) 
(a) is that the landlord is entitled to an 
order of eviction in case of transfer of the 
tenant’s right to another or subletting which 
is transfer of a limited right by the tenant. 
When subletting (transfer of a limited right) 
is pleaded and the transfer of the entire 
rights of the tenant is established, the land- 
lord is entitled to succeed. It is laid down 
in the: case reported in Mohammed Yusuf 
Zulaika Umma v. Abdul Khader', where a 
Division Bench of this Court observed as 
follows:— 


“Section 10 (2) (i) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960 as amended by the Act XXIII of 1973 


1, (1980)1 M. L.J. 218:I.L.R. (1980) 2 Mad. 
- 131: 93 L. W.77: A, 1. R. 1980 Mad. 143. 


M. L. J.—24 
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contemplates two situations, one dealing 
with the tenant transferring his rights 
under the lease or subletting the entire 
building, and the other with dealings by the 
tenant using the building fora purpose 
other than that for which it was leased. On 
a harmonious construction of the above 
clauses, it will be seen that the expression 
“that the tenant has after the 23rd October, 
1945, without the written consent of the 
landlord, transferred his rights under the 
lease or sublet the entire building or any 
portion thereof” from the very nature of 
the case, does not contemplate the con- 
tinuance of the subletting. All that is 
required is that subsequent to 23rd 
October, 1945, the tenant should have sub- 
let the premises without the written 
consent of the landlord. Once this 
requirement is satisfied the tenant forfeits 
his protection and becomes liable to be 
evicted, and the statute does not impose a 
further condition that the subletting must 
be continuing throughout the entire course 
of the eviction petition. If such construc- 
tion were to be put on the statutory provi- 
sion, the tenant will be able to play a hide 
and seek game and the moment he comes 
to know of the landlord’s intention to 
file a petition, he can temporarily cause 
the tenant to vacate the premises in ques- 
tion and occupy it himself, and as soon as 
the petition for eviction is dimissed, he can 
re-induct the sub-tenant into the premises. 
This could not have been the intention of 
the Legislature, and the statutory provision 
like the one under consideration cannot 
also be construed in such a manner.” 


12. The principle laid down in the above 
case,can be extended to the present case and 
viewed in the proper perspective the claim of 
the landlady cannot fail on account of want 
of a plea regarding the transfer of the right 
by the tenant. In the case reported in 
V. S. K. Chetti Choultry v. Veeraswamit, a 
single Judge of this Court observed as 
follows: 


“It is clear from section 10 (2) (ii) (a) of 

the Madras Buildings (Lease and Ren; 

es TETS 

1, (1972) 1 M.L. J. 184: 85 L. W.192:A.1R. 
1972 Mad. 303. 
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Control) Act that a tenant cannot without 
the written consent of the landlord transfer 
his rights under the lease or sub-let the 
entire building or part thereof, if the lease 
does not confer op him any right to do so. 
Hence if a tenant sub-lets even a portion 
of the lease-hold premises it will entail 
liability for eviction.” 


13. Since sub-letting is a transfer of 
leasehold right in a limited way and assign- 
ment is a transfer of the entire interest of the 
tenant the plea of sub-letting viz., the 
transfer of a limited right, will entitle the 
landlord to am order of eviction in the case 
of a transfer of the entire interest if pleaded 
and proved. 


14. Ona consideration of the entire circum- 
stances the only conclusion that can be 
arrived at in this case is that the landlady is 
entitled to evict the tenant under section 10 
(2) (ii) (a) of the Act. There are no merits 
in this civil revision petition and hence the 
same is dismissed. There will be no order 
as to costs. However, the tenant’s given one 
year time to vacate the premises. 


R. S. 





Revision petition 
dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:— S. Nainar Sundaram, J. 


D. Rukmani Ammal and others 


Petitioners* 
v. 
V.K. Izudden. Respondent* 
(A) Tamil Nadu Buildings (Lease and Rent 


Control) Act (XVIII of 1960), sections 2 (2), 
14 (1) (b) — “Building” occurring in section 
14 (1) (b) may mean more than one building 
let under a single lease—Bona fide require- 
ment for demolition and reconstruction— 
Means of the landlord relevant factor—Not 
necessary to jingle the coins before the 
Controller. 


(B) Premises demised consisting of two -door 
numbers—Single petition for eviction, if 
maintainable— Test. 


*C.R P. No. 3247 of 1981, 26th November, 1982. 
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Neither in section 2 (2) nor in section 14 (1) 
(b) of the Tamil Nadu Act (XVIII of 1960), 
there is anything expressly or impliedly 
repugnant to construing the term “‘building”’ 
occurring in section 14 (1) (d) to signify 
“building” in plural, in appropriate cases, 
where such building, in plural, forms or 
could form a separate unit asa whole and 
had been leased out as such. The criterion 
to be applied under section 14 (1) (b) in 
appropriate cases is that if a particular 
unit, be it part of a particular building 
Or more than one building is let or 
couldbe let separately undera single lease, 
such a unit will come within the ambit of 
section 14 (1) (b) and the structural proximity 
and the other physical features are also 
relevant factors to be taken note of and 
considered in such a case. [Para. 6.] 


It is well-established that the means of the 
landlord to carry out the work of demolition 
and reconstruction is a relevant factor to be 
taken note of and considered while testing 
his bona fides. But this does not necessarily 
mean that the landlord should jingle the 
coins before the Controller to establish this 
factor. [Para. 14.] 


As to the maintainability of a single eviction 
petition in’cases. of premises carrying two 
door numbers, the real question is whether 
any prejudice is caused to the tenant by the 
procedure of filing a single eviction petition. 

[Para. 8.] 


Where though there are two different door 
numbers they are the subject-matter of a 
singlejlease to a single tenant and structurally 
they are situated proximately in circum- 
stances justifying their being treated asa 
single unit let out as such to the tenant, in 
common enjoyment as a whole, no prejudice 
can be held to be caused to the tenant by the 
process of a single eviction petition. 

[Para. 9.] 


Cases referred to:— 


T. N. Unnamali Achi v. Saminatha Pathar, 
(1980) 93 L. W. 404; Kandaswamy v. Hajee 
K. S. Mohd. Mohideen Rowther, (1982) l 
M. L. J. 179 ; Gopalakrishna Chetty v. 
Ganeshan, (1976) 1 M. L.J (S. C.) 27: 
(1976) 1 S. C. J. 358 : (1976) 1 S. C. R. 273 
(1975) 2 S. C. C, 408: A. I.R. 19758.C . 
1750 ; Umsalma Biby v. Lakkia Gowder 
(1967) 1 M. L. J. 277 ; Govindaswami Naicke 


v. Karwar, (1969) 82 L. W. 137; Neta Ram v 
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Jiwan Lal, (1962) 2 S. C. J. 270: A.I. R. 
1963 S. >. 499 ; Metalware and Company v. 
Bansilal, (1979) 2 S. C. J. 377: (1980) 1 
M. L. J. (S. C.) 1:(1979) 38.C. C. 398: 
A.I. R. 1979 S. C. 1559; Sri Rajalakshmi 
Dying Works v. Ramaswamy, — (1980) 2 
R. C.J. 165:A.I. R. 1980 S. C. 1253; 
Poppu Ammal v. Lab Chemicals, (1978) 91 
L. W. 219 : (1978) 1 M. L. J. 523:A. 1. R. 
1978 Mad. 272; A. M. Batcha v. T. M. P. C. 
Ramachandran, (1979) T. L. N. J. 73. 


Petition under section 25 of the Tamil Nadu 
Act XVIII of 1960 as amended by Act XXIII 
of 1973 praying the High Court to revise the 
Order of the Court of Small Causes (1V 
Judge), Madras, dated 7th August, 1981, and 
fade in H. R. A. No. 1782 of 1980 (H. R. C. 
No. 355 of 1979), dated 25th July, 1980, Court 
of Small Causes (K Judge), Madras. 


A. Subramania Iyer, for Petitioners. 


T, Viswanatha Rao and K. P. Unni Krishnan» 
for Respondent. 


The Court made the following 


Oaper.—The landlords within the meaning 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), hereinafter 
referred to as ‘the Act’ are the petitioners in 


this revision. The respondent herein is the’ 


tenant within the meaning of the Act. The 
landlords sought the eviction of the tenant 
under section 14 (1) (6) of the Act on the 
ground that they bona fide required the 
premises demised for demolition and recons- 
truction The tenant contested the petition 
of the landlords and yet, the Controller 
countenanced the case of the landlords and 
ordered eviction of the tenant. The tenant 
appealed and the appellate authority discoun- 
tenanced the case of the landlords on two 
grounds, namely, (1) the premises desmised 
consisted of two door numbers and a single 
petition for eviction would not lie and (2) the 
landlords have not proved their means to 
undertake the work of demolition and recons- 
truction. The other points have been found 
in favour of the landlords by the appellate 
authority; the appellate authority found that 
the landlords are armed with a sanctioned 
plan from the Corporation of Madras for the 
work of demolition and reconstruction and 
the existing condition of the premises bear 
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out the bona fide requirement of the land- 
lords for demolition and reconstruction. 


2. Mr. V. Avudainayagam, learned counsel 
appearing for the landlords, would submit 
that the appellate authority, on the two points 
found against the landlords, has not applied 
the correct principles‘ governing them and on 
this ground, the learned counsel would solicit 
interference in revision by this Court. There 
is no doubt that as on the relevant date, the 
premises demised consisted of two door 
numbers, one is Door No. 77 (old No. 212), 
Triplicane High Road, Madras-600005, and 
the other is Door No.7 (old No. 1/48), 
First Floor, Khanabagh Street, First Lane, 
Triplicane, Madras-600005. Originally, 
Door No. 77, Triplicane High Road, alone 
was the subject-matter of demise and subse- 
quently, the tenant has been inducted into 
possession in the upstairs of Door No. 7, 
Khanabagh Street, First Lane. There isa 
deed of lease dated 7th September, 1960. This 
deed covered both the door numbers. By 
this deed, the lease given was a single lease. 
Both the door numbers were treated asa 
single unit with regard to the terms governing 
the lease. Only one rent per month was 
stipulated. The landlords relied on Exhibit 
P-11, the report of a retired Assistant 
Engineer in the Corporation of Madras. It 
shows that Door No.7, Khanabagh Street, 
First Lane, is directly abutting Door No. 77, 
Triplicane High Road, in the rear of the 
latter, and they are abutting back to back. 
Exhibit R-10 is the report of a Civil Engineer 
relied on by the tenant and this also-shows 
that the access to the first floor in Door 
No. 7, Khanabagh Street, First Lane, which 
is also in the occupation of the tenant under 
the single lease, is only from Door No. 77, 
Triplicane High Road by a pucca staircase. 
This report Exhibit R-10 further discloses 
that there is no entrance from Door No. 77, 
Triplicane High Road, which is in the occu- 
pation of the tenant, to the ground floor of 
Door No. 7, Khanabagh Street, First Lane, 
and equally so, there is no entrance from the 
first floor of Door No. 7, Khanabagh Street, 
First Lane, to the ground floor in the same 
door number. These details amply demon- 
strate that Door No. 77, Triplicane High 
Road, and the first floor in Door No. 7, 
Khanabagh Street, First Lane, are practically 
forming a single unit though they bear 

fferent door numbers. l 
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3. The appellate authority relied on a judg- 
ment of this Court in T. N. Unnamalai Achi 
v. Saminatha Pathar’, to hold that a single 
pétition for eviction is not maintainable in 
the instant case. In my view, the facts of 
the present case do not justify the application 
of the ratio pronounced by me in that case. 
In T. N. Unanamalai Achi v. Saminatha 
Pathar’, the building bore three door 
numbers; those three door numbers were 
let out at different points of-time; 
the three door numbers were not found 
to be covered by a single tenancy arrange- 
ment, the three door numbers were not found 
to be in one and the same premises and the 
three door numbers were not leased out to 
serve same purposes, residential or non-resi- 
dential, and on the other hand, two served 
purposes residential; the third one served 

urposes non-residential and further, it was 
ound that the clubbing of the three door 
numbers together for the purpose of obtain- 
ing reliefs under the provisions of section 
10 (3) (a) (i) of the Act, will cause prejudice 
to the tenant. 


4. Sengottuvelan, J., in Kandaswamy v: 
Hajee K. S Mohd. Mohideen Rowther', dealt 
with a case where the concerned premises 
were two separate portions of the building with 
another portion in between; a consolidated 
rent for both the premises was fixed and 
there was no separate tenancy agreement in 
respect of each of the premises and both the 
landlord and the tenant had proceeded all 
along on the basis of a single tenancy, and the 
learned Judge, after adverting to the case law 
on the subject, held that a single petition for 
eviction in that case under section 10 (2) (i?) 
(b) and 10 (2) (iti) of the Act in respect of the 
entire premises can be maintained. 
Reference may also be made to the decision 
ofthe Supreme Court in Gopalakrishna 
Chetty v. Ganeshan*, where the Supreme 
Court repelled the contention that a single 
petition with regard to two different tenancies 
although in the same premises, one for 
residential purpose and the other for non- 
residential purpose is not maintainable as 


ee 
1. (1980) 93 L. W. 404. 


3 1976, 1 can T (SC 2 

M. L.J. (S. C.) 27 : (1976)1 S.C. 
358: (1975) 2 S.C. S 108 is R. ‘a 500; 
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without 
one. 


substance since the tenancy was 


5. Mr. T. Viswanatha Rao, learned counsel 
for the tenant, would urge that if two tenan- 
cies are in the same premises, there may be 
a warrant for maintaining a single petition 
for eviction under section 14 (1) (b) of the 
Act and he ‘would state that in the 
instant .case, there are two different door 
numbers and hence, on this ground, the 
learned counsel for the tenant wants to 
sustain the order passed by the appellate 
authority. 





of section 14 (1) (6), and the structural 
proximity and the other physical features are 
also relevant factors to be taken note of and 
considered in such a case. 


7. Ananthanarayanan, CJ., in Umsalma 
Biby v. Lakkia Gowder}, dealt with a case 
under section 14(1)(b) of the Act where 
there were distinct and several door numbers 
or tenants in a single structure and obviously 
covered by different and separate tenancies 
and in occupation of different tenants, and in 
that context,- the learned Chief Justice, 
taking note of the definition of “building” 
under the Act, observed that the landlord 
must make a separate application in each 
such instance though all these “‘buildings’’ 


may be within one structure. Yet, the 
learned Chief Justice, obviously 
keeping in mind the cardinal and 


salutary principle that if no prejudice has 





1, (1967) 1M. L. J, 277, 
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been or is being caused to the tenant even 
in such a contingency, Courts shall not throw 
out such proceedings, declined to interfere in 
revision. 


8. Inall such cases, the real question is 
whether there has been any prejudice caused 
to the tenant or tenants by the said procedure 
of filing a single petition. Ananthanarayanan, 
CJ.,applied the same principle to a case of a 
single petition under section 6 of the Act 
against different tenants in Govindaswami 
Naicker v. Karwar’. I have also kept in mind 
this principle while deciding the case in 
T. N. Unnamalai Achi v. Saminatha Pathar?. 


9. Inthe instant case, though there are two 
different door numbers they have been the 
subject-matter of a single lease and that too, 
to a single tenant; and structurally the two 
door numbers are situated in sucha proximity 
and other physical features establish ‘such a 
nexus that there is a warrant to treat them as 
a single unit let out as such to the tenant. 
The tenant isin common enjoyment of the 
unit as a whole though bearing two different 
door numbers. By no stretch of imagination 
jit could be stated that the tenant was putto 
prejudice by the process ofa single petition 
ffor eviction under section 14 (1) (b) of the 
Act adopted by the landlords. 


10. Mr. T. Viswanatha Rao would point 
out yet another feature to state thata single 
petition could not be maintained and that is, 
on the date of the petition before the Con- 
troller, the two door numbers had come to be 
owned by two different persons amongst the 
landlords by virtue of a partition arrangement 
inter se the landlords. Itis not pleaded that 
by virtue of this division amongst the sharers, 
namely, the landlords, there is a split up in 
the tenancy. The division is an arrangement 
inter se the landlords and it has not brought 
about a disruption in the tenancy and the 
unit of the tenancy asa single one taking in 
both the door numbers continued and con- 
tinues. Admittedly, the tenant has not 
attorned to different landlords after any such 
division amongst them. Hence this objection 
cannot be sustained to overthrow the petition 
for eviction put forth by the landlords. 





1. (1969) 83 L. W. 137. 
2; (1580 93 L. W, 404, 
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11. The second ground on which the 
appellate authority discountenanced the land- 
lord’s petition is that they have not proved 
their means to undertake the work of demoli- 
tion and reconstruction. Section 14 (1) (b) 
of the Act by itself does not lay down in 
specific terms that the landlord must 
demonstrate before the Controller that he 
has got the means to carry out the work of 
demolition andreconstruction. This element 
has been brought in under the caption ‘‘bona 
fide” which is an essential feature to be con- 
sidered for the purpose of sustaining the 
application of the landlord under section 14 
(1) (b) of the Act. 


12. In Neta Ram v. Jiwan Lal}, while 
stating as to how the Controller has to be 
satisfied about the genuineness of the claim 
of the landlord, the Supreme Court observed 
that to reach this conclusion, the Controller 
must be satisfied about the reality of the 
claim made by the landlord and this can only 
be established by looking at all the surround- 
ing circumstances, including the means of 
the landlord. 


13. In Mefalware & Company v. Bensilal?, 
the Supreme Court while dealing with the 
question as to how far the existing condition 
of the building far from being totally 
irrelevant, is a vital factor, referred to the 
observations in Nefa Ram's caseł, and 
indicated that evenif the landlord had esta- 
blished that he had means to reconstruct the 
houses, the existing state of the building is 
a relevant factor. 


14. We can take it as settled that the 
means of the landlord to carry out the work 
of demolition and reconstruction is a relevan 
factor to be taken note of and considered 
while testing his bona fides. But this does 
not necessarily mean that the landlord should 
jingle the coins before the Controller to 
establish this factor. As observed by Rama- 
prasada Rao, CJ., in A. M. Batcha an 
another v. T. M. P. C. Ramachandran®, “the 
question has to be looked into from a 
more liberal angle. If the petitioners 





1. (1962)28. C.J.270: A. I. R. 1963 S. C. 499. 
2. (1979)2 S.C.J. 377 ae, I M.L J.(S. €.) 

1 AR S, C. C.398 :A I.R 1979 S.C. 1559. 
3. C.R. P. No. 1733 of 1975, dated 19th January, 

1979, Concisely reported in 1979 T. L.N. J. 73, 
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have proved that they are capable of 
raising funds for the purpose of such 
demolition and reconstruction, as was 
done before the Rent Controller and as was 
accepted by him, this would suffice for the 
purpose”. The appellate authority in the 
instant case has not kept in mind the above 
principle and on the other hand, it has chosen 
to take a technical view of the matter. 
P.W. 2is the sccond petitioner. He is 
a draughtsman in the Public Works Depart- 
ment and he has deposed that he can raise 
funds by obtaining loan from the Government. 
The appellate authority eschews his evidence 
by stating that he has not already applied 
for any such Government loan. This 
reasoning is arbitrary. It is not suggested 
that P.W. 2 will have difficulties in 
getting the Government loan after he is 
armed with an ordér of eviction. It would 
be a futile process to insist that he should 
have already applied for the loan or 
obtained the loan when the possibility 
of obtaining an order of eviction is 
subject to the vicissitudes of a legal process. 
P.W. 3 is the fourth petitioner. Her 
evidence has not at all been adverted to by 
the appellate authority. Her evidence is 
n she is possessed of jewels of considerable 
value. 


15. P. W. 4, is the husband of the 
fourth petitioner. He is employed in the 
Life Insurance Corporation of India. He has 
deposed that he can get the loan for construct- 
ing a building in the property. The appellate 
authority points out that P. W. 4 cannot 
obtain a loan for putting up a construction in 
the property belonging to his wife. No such 
impediment was factually demonstrated 
before the appəllate authority and I do not 
know how it conceived such an idea. Itis 
only to demonstrate that the Life Insurance 
Corporation of India is amenable to grant 
a loan to P. W. 4 for constructing a 
residential house on the property belonging 
to his wife, that the landlords have taken out 
C. M. P. No. 10849 of 1981 in this revision, 
for receiving the certificate given by the Life 
Insurance Corporation of India, dated 2lst 
September, 1981, stating that P. W. 4 is 
eligible for such a loan. Itis not necessary 
to entertain this petition at this revisional 
stage because I am not able to appreciate 
and accept the theory put forth by the 
appellate authority that no such loan is 
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feasible for P. W. 4, in the absence of any 
such factor brought to its notice, 
Mr. V. Avudainayagam, learned counsel for 
the landlords, brings to my notice the fact 
that in paragraph 4 of the petition for evic- 
tion the landlords have specifically averréd 
that they have gotample means to meet the 
cost of the proposed work and significantly, 
in the counter filed by the tenant, this has 
not been specifically controverted at all 
This factor also has been omitted to be taken 
note of by the appellate authority and if 
taken note of, the appellate authority would 
not have applied the onerous test to this 
question and cast an undue burden of proof 
on the landlords. In my view, the considera- 
tion of this question by the appellate autho- 
rity is tainted with an untenable and stringent 
approach to the same and obviously this has 
vttiated its conclusion over it. 


16. Asa last attempt, Mr. T. Viswanatha 
Rao, learned counsel for the tenant, would 
submit that this Court sitting in revision under 
section 25 of the Act shall not reassess the 
evidence and the factual materials, and for 
this purpose he would rely on Sri Raja 
Lakshmi Dying Works v. Ramaswamy}. The 
observations therein are to the effect that a 
concurrent finding, based on evidence, that 
the landlord did not dona fide require the 
premises for his own use and occupation is 
nota finding which can be touched by the 
High. Court exercising jurisdiction under 
section 25 of the Act. First of all, it is not 
a concurrent finding of facts by the two 
forums below. Secondly, it is not a case of 
reassessing the evidence in revisional jurisdic- 
tion. Here we find that there isa total 
transgression of the governing principles by 
the appellate authority when it considered 
the questions. When there isa misconstruc- 
tion of the principles to be applied or when 
decisions have been rendered in ignorance of 
the said principles, certainly the matter would 
come within the ambit of the powers of this 
Court to correct and annul such improper 


irregular and illegal orders. I have 
taken such a view in Pappu Ammal 
by Agent Pal Nadar v. M/s. Lab 
Chemicals*. For all the above reasons, I am 


pe 
1. (1980) 2 R.C. J. 165: A.L R. 1980 S.C. 


2. (1978)91 L. W. 219: (1978) 1M.L. J. 523, 
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Oblig-d to interfere in revision and 
accordingly this revision is allowed, the order 
Of the appellate authority is set aside, and 
the order passed by the Controller is restored. 
There will be no order as to costs. At the 
Specific plea and request of the learned 
counsel for the tenant, the tenant will have 
three months from to-day to vacate. 


S. J. 





Revision allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Appellate Jurisdiction ) 


PReseNnT.—K. B. N. Singh, CJ. and 

S. Padmanabhan, J. 

P. Syed Mohammed Appellant®* 

v. 

V. P. L. Meenakshisundaram Chettiar 
Respondent. 


Civil Procedure Code (V of 1908), Order 38, 
rule 1—Scope—A ttachment before judgment 
when made in suit—Same principle cannot be 
applied at the appèllate Stage. 


In a suit it is open to the plaintiff under Order 
38, Civil Procedure Code, to satisfy the Court 
that a proper case was made out for attach- 
ment before judgment so that the plaintiff 
after his success in the suit may not be with- 
out remedy. The same principle cannot be 
ordinarily applied at the appellate stage when 
the trial Court has gone into the issue and 
found that a part of the plaintiff’s claim has 
not been established. In such a situation, 
attachment should not be ordered as a matter 
of course. On the finding of the trial Court 
that the respondent was having 424 sovereigns 
of gold chain as collateral. security which in 
the ordinary course would be sufficient 
security even if any security was needed, no 
order of attachment could be made. On the 
facts of the present case, there is no justifica- 
tion in the appeal to attach the property of 
the defendant-appellant in respect of the 
disallowed portion of the claim made in the 
suit. (Para. 4.] 
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Appeal under clause 15 of the Letters Patent 
against the Order of Mr. Justice Ratnam, 
dated 28th April, 1982 and made in the 
exercise of the Appellate Jurisdiction of the 
High Court in C. M. P.No, 3561 of 1982 in: 
Appeal No. 794 of 1981. 


C. M. P. No. 3561 of 1982: 


Petition presented to this Court to modify the 
order of attachment, dated 7th January, 1982 
and made in C. M. P. No. 13484 of 1981 in 
Appeal No. 794 of 1981 by raising the attach- 
ment on the properties on furnishing security. 


C. M. P. No. 13484 of 1981: 


Petition presented to this Court to order the 
subsisting attachment of the properties 
mentioned in the schedule thereunder and 
made in I. A. No. 369 of 1979 in O.S. 
No. 87 of 1979, Sub-Court, Devakottai to 
continue, 80 as to prevent any alienation of 
the same pending Appeal No. 794 of 1981, 
preferred to this Court against the decree of 
the Court of the subordinate Judge, 
Devakottal, dated 19th August, 1981 and 
passed in O. S. No. 87 of 1979. 


R. Gandhi, for Appellant. 
A. R. Lakshmanan, for Respondent. 


The Judgment of the Court was delivered by 


K. B. N. Singh, CJ.—This appeal is 
against the order dated 28th April, 1982 made 
in C. M. P. No. 3561 of 1982 in A. S. No. 794 
of 1981 on the file of this Court. By the said 
order, a learned single Judge of this Court 
(Ratnam, J.,) refused to modify his earlier 
order of attachment, dated 7th January, 1982 
in C. M. P. No. 13484 of 1981 in the said 
appeal. The respondent herein filed the 
suit in O. S. No. 87 of 1979 on the ale of 
the Court of the Subordinate Judge of 
Devakkottai against the appellant herein 
based on a promissory note, dated 27th 
November, 1976, for a sum of Rs. 13,000. 
The total claim made in the suit was 
Rs 36,128.65. The defendant who is the 
appellant herein contested the suit urged 
that out of the sum of Rs. 13,000 he 
actually received only Rs. 11,700 and by way 
of collateral security, he also deposited with. 
the plaintiff 424 sovereigns of gold chain 
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The trial Court at ‘the instance of the 
plaintiff ordered attachment of the defen- 
dant’s properties. The trial Court came to 
the conclusion that the plaintiff actually 
advanced only Rs. 11,700 to the defendant 
and passed a decree only fora sum of 
Rs. 16,122. The trial Court also gave a 
finding that the defendant-appellant herein— 
had deposited with the plaintiff-respondent 
herein—42} sovereigns of gold chain as 
collateral security which has not been 
returned. Itis now submitted at the Bar 
that before the trial Court, the appellant 
herein deposited the entire decreetal amount. 
Being aggrieved that the entire suit claim 
was not decreed, the respondent herein filed 
an appeal before this Court. In the appeal 
he has also challenged the findings of the 
trial Court that 42} sovreigns of gold 
chain is with him. 


2 Inthe appeal, A. S. No. 794 of 1981, the 
plaintiff-appellant (respondant herein) filed a 
petition for attachment of the defendant’s 
properties during the pendency of the appeal. 
The petition was contested by the appellant 
herein. The learned single Judge by his 
order dated 7th January, 1982, made 
the interim order of attachment absolute. 
The appellant herein filed C. M. P. No. 3561 
of 1982 for modifying the earlier order and 
this petition was also dismissed on 28th 
April, 1982 and it is as against this order, the 
present appeal has been filed by the defendant 
in the suit. It may be mentioned here that 
in the affidavit filed in support of the peti- 
tion in C. M. P. No. 3561 of 1982, the appel- 
lant herein had even offered security for 
vacating the order of attachment dated 7th 
January, 1982. 


3. Mr. R. Gandhi, learned counsel for the 
appellant submitted ther respondent having 
lost in the suit with regard to the balance of 
the claim, could not maintain his petition for 
attachment of the appellant’s property at the 
appellate stage. He further submitted that 
on the finding of the trial Court that_42} 
sovereigns of gold chain had been deposited 
with the respondent herein as Collateral 
security, no order of attachment could be 
passed even if it was open to the Court to 
pass such an order. Thirdly, he submitted 
that the decree was satisfied by the defendant 
by depositing a sum of Rs. 16,122 into the 
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trial Court and there was nothing left for 
which the respondent could demand any 
security from the appellant on the basis 
of the decree. Mr. A. R. Lakshmanan, 
appearing on behalf of the respondent sub- 
mitted that as per the allegations in 
paragraphs 11 and 12 of the affidavit filed 
by him, the appellant herein was likely to 
dispose of the property and the respondent 
would be without any remedy in case his 
appeal is allowed. He therefore submitted 
that the order of attachment should be 
sustained. 


4. Having heard the learned counsel for the 
arties, we are not satisfied that there is any 
justification inan appeal for attaching the 
property of the defendant-appellant herein in 
respect of the disallowed portion of the 
claim made in the suit. The position ina 
suit is rather different where the issues have 
to be tried by the Court. Ina suit it is open 
to the plaintiff under Order 38, Civil Proce- 
dure Code, to satisfy the Court that a proper 
case was made out for attachment before 
judgment so that the plaintiff after his 
success in the suit may not be without 
remedy. The same principle cannot be 
ordinarily applied at the appellate stage 
when the trial Court has gone into 
the issues and found thata part of the 
plaintiff’s claim has not been established. 
In such a situation, attachment should not 
be ordered as a matter of course. On the 
finding of thet rial Court, that the respondent 
is having 424 sovereigns of gold chain as 
collateral security which in the ordinary 
course would be sufficient security even if 
any security was needed, no order of attach- 
ment could be made. Weare therefore 
satisfied that on the facts and circumstances 
of the case, no order of attachment could 
have been made attaching the property of 
the appellant herein during the pendency of 
the appeal. The appeal is accordingly 
allowed andthe order of attachment is 
vacated. There will be no order as to costs 


in this appeal. 


R. 5. —— Appeal allowed. 


if KUPPA BOYAN ¥. SENGOTTAIY AN (Sathar Sayeed, J.) 


{N THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—M., A, Sathar Sayeed, J. 
Kuppa Boyan alias Kappusamy Boyan and 


another Pe titioners*® 
Y. 
Sengottaiyan Respondent. 


(A) Execution—Petition to attach and sell 
property of judgment-debtor—Notice of execu- 
tion petition given to judgment debtor—Petj- 
tion filed by judgment-debtor to declare him an 
insolvent—Petition for appointment of receiver 
also filed—Sale of property in execution 
whether can be postponed in the circumstances, 


(B) Provincial Insolvency Act (V of 1920), 
section 52—Applicablility. 


A suit was filed resulting in a money decree. 
An execution petition was filed before the 
executing Court to attach and sell the pro- 
perty belonging to the judgment-debtors. 
The judgment-debtors having received notice 
of the execution petition filed an application 
wherein they stated that they had filed an 
"Insolvency Petition to adjudge them as 
insolvents as they were unable to pay the 
debts of the pressing creditors, that they had 
also filed an application for the appointment 
ofaninterim receiver of their properties 
mentioned in the insolvency petition, that 
orders had been passed in the receiver peti- 
tion and that the said order had been com- 
municated to the Official Receiver. Under 
those circumstances they sought postponement 
of the sale of the properties. 


Held, following the decision reported in 


Ponnudurai v. Kumaraswami, (1971) 2 
M. L. J. 252 that merely because the 
judgment-debtor has filed an insolvency 


petition before the Insolvency Court, it can- 
not be said that the execution proceedings 
should be stayed. In this case, it was not 
stated that the properties of the petitioners 
were taken by the Official Receiver in 
pursuance of the order of the Insolvency 


ay, 
*C.R. P. No. 1348 of 1982, 23rd September, 1982, 
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Court, nor was the order of the Insolvency 
Court brought to the notice of the executin 
Court. [Para. 6,} 


Cases referred to:— 


Venkata Sivayya v. Suryanarayana, (1939) 1 
M. L. J. 705 : [48 L. W. 279: A. I. R. 1938 
Mad. 406; Ponnudurai v. Kumaraswami 
Mudaliar, (1971) 2 M. L. J. 252. ; 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the Court of the District Munsif, Rasipuram, 
dated 11th March, 1982,'and made in R. E. A. 
No. 156 of 1982 in R. E. P No. 301 of 1980 
in O.S. No. 635 of 1972, District Munsifs 
Court, Namakkal. 


S. Palaniswamy, for Petitioners. 
T. V. Balakrishnan, for Respondent. 
The Court made the following: 


OrDER.—The order of the Learned District 
Munsif, Rasipuram in R. E. A. No. 156 of 
1982 in R. E. P. No. 301 of 1981 in0O. S. 
No. 635 of 1972 is questioned in the above 
revision. 


Z. It appears from the facts of the case and 
also as argued by the respective counsel 
appearing for the parties that the respondent 
herein filed O. S. No. 635 of 1972 before the 
District Munsif’s Court, Namakkal against 
the petitioners herein. The second petitioner 
is the wife of the first petitioner. The 
plaintiff, who is the respondent herein 
obtained a decree against the petitioners, who 
were the defendants in the suit, for a sum of 
Rs. 5,000 on 12th June, 1972, In pursuance 
of the decree obtained by the plaintiff, 
E. P. No. 301 of 1981 was filed before the 
executing Court to attach and to sell the 
property belonging to the judgment-debtors 
situate in S. No. 20/3, Moolakurichi village. 
measuring 3.93 acres with a well and pumpset. 
The judgment-debtors having received the 
notice of the execution petition filed R. E. A. 
No. 156 of 1982 wherein they contended that 
they have filed I. P. No. 9 of 1982 before the 
Sub-Court, Namakkal to adjudge them as 
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insolvents on the ground that they are unable 
to pay the debts of the pressing creditors. 
It was also contended by the judgment- 
debtors that they have also filed I. A. No. 31 
of 1932 forthe appointment of an interim 
Receiver of the properties mentioned in 
I. P. No. 9 of 1982. It was also contended in 
the affidavit filed by the first petitioner here- 
in that orders have been passed in the 
receiver petition on 9th March, 1982, and that 
the'said order was communicated to the Official 
Receiver, Salem. Under the circumstances, 
the judgment-debtors/petitioners herein sought 
postponement of the sale ofthe property. 


3. The executing Court, after, going through 
the affidavit and the counter-affidavit filed 
by the parties, passed the following order 


“Heard both sides. No notice or order 
recorded from official Receiver. Hence 
this petition is dismissed”, 
It is this order of the executing Court, that is 
assailed in the above revision petition. 


4. Learned counsel Mr. S. Palaniswamy, 
appearing for the petitioner contends that 
when once the judgment-debtor brings to the 
notice of the executing Court that he has 
filed a petition for insolvency and that orders 
have been passed, it is the duty of the execut- 
ing Court to stop further action in the execu- 
tion proceedings. Reliance is placed by the 
learned counsel for the petitioners on‘ an 
unreported judgment of Fakkir Mohammed, 
J. in Kandaswamy Gounder and another .v. 
P. Kandaswamy}, wherein the learned Judge 
has observed : 


“Therefore, it will not be conducive 
in the interest of both the decree-holder 
and the judgment-debtors to proceed with 
the sale of the property once the judgment- 
debtors filed an insolvency petition, which 
has been admitted in this case. Inthe 
circumstances, the adjudication proceedings 
have to be expedited and till suitable orders 
are passed in the insolvency petition, the 
sale of the property has to be deferred and 
if sold, the confirmation of the sale has to 
be deferred”. 


Saamen 
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It is on the strength of this observation, 
learned counsel appearing for the petitioners 
contends that this revision has to be allowed 
and the order of the executing Court is 
erroneous. 


5. This Court in Venkata Sivayya v. 
Suryanarayana', considered the powers of the 
executing Court enjoined under sections 28 
(2), 51 and 52 of the Provincial Insolvency 
Act. Venkataramana Rao, J., has held that: 


‘‘Section 52 directing the Court to deliver 
the property to be sold to the receiver in the 
insolvency did notapply in the absence of an 
application ia that behalf by the receiver”, 


The learned Judge, dealing with section 28 
(2) of the Act pointed out that on the making 
of an order of adjudication the whole of the 
property of the insolvent vests in the Court 
or in an Official Receiver appointed by the 
Court but until then the property of the 
insolvent is not divested from him and every 
creditor is free to have recourse to all 
available remedies against the debtor for 
realisation of his debt. It was observed 
in this decision at page 284. 


“I do not see why the mere fact of 
knowledge of insolvency should preclude 
the decree-holder from proceeding with the 
sale of the property. It may be that no 
order of adjudication would be made at all 
and if he should only stay his hand in 
the meanwhile, some other creditor might 
also attach the property and completely 
deprive him of the advantage of his having 
taken proceeding earlier. It may be by 
staying his hand and postponing the sale, 
the property might not fetch a fair price at 
a subsequent sale and it will be more 
advantageous to have an immediate sale 
and get a fair price and even though he 
may be deprived of the fruits of the execu- 
tion, he will be entitled to geta fair 
dividend by reason of the property fetching 
a good price. Neither in principle nor in 
reason does it seem to me that notice of 
insolvency should operate as a bartoa 
decree-holder proceeding with the sale of 
the property”. 





Le 


(1938) 48 L. W. 279 : (1939) 1 M.L, J. 705: 


1. 
R. P. No. 2050 of 1981, dated 23rd A.I. RB. 1938 Mad. 906. 


1. C. 
December, 1981. 
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6. In Ponnuduraiv. Kumaraswami Mudaliar+ 
Ramanujam, J., had an occasion to consider 
the scope of section 52 of the Provincial 
Insolvency Act. At page 254, the learned 
Judge has observed : 


‘Section 52 will have no application when 
a Receiver had not been appointed in 
respect of the insolvent’s properties. So 
an executing Court while executing a decree 
passed against the inselvent need not stay 
its hands merely on the admission of an 
insolvency petitioner”. 


This decision also makes it clear that just 
because the judgment-debtor has filed an 
insolvency petition before the Insolvency 
Court, it cannot be said that the execution 
proceedings should be stayed. In this case, 
it was not stated that the properties of the 
petitioners were taken by the Official Receiver 
in pursuance of the order of the Insolvency 
Court, nor the order of the Insolvency Court 
was brought to the notice of the executing 
Court. Under these circumstances, I am of 
of the view that the unreported judgment of 
Fakkir Mohammed, J.. in Kandaswami 
Gounder and another v. P. Kandaswami*, 
relied on by the counsel appearing 
for the petitioners does not apply 
to the facts of this case nor does it 
lay down any law on this aspect. 
Following the earlier decision of this Court 
reported in Ponnudurai v. Kumaraswami 
Mudaliart, Iam of the view that ihis Civil 
Revision Petition has no substance and has 
to be dismissed and it is accordingly dis- 
missed. There will be no order as to costs. 
R. S. Petition dismissed. 





ee EE 
l. O TAM: L J. 252, 

2. C. R. P. No. 2053 of 1981, dated 23rd 
December, 1981. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—V. Sethuraman, J. 


M. V. Sundarachar (died) and others 
... Appellants* 


v. 
Alagappan and others .. Respondents 
Tamil Nadu Cultivating Tenants’ Protection 
Act (XXV of 1955), sections 6 and 6-A 
— Bar of jurisdiction of Civil Courts. 


A suit was fled for a declaration of title and 
also for injunction. The defendant raised 
the plea that be was a cultivating tenant and 
that the suit was not maintainable. On the 
question whether the civil Court had jurisdic- 
tion to entertain the suit, 


Held. that under the Supreme Court deci- 
sion in Chinnamuthu v. Perumal, (1970) 2 
S. C. J, 616 : A. I. R. 1970 S. C. 1197, tbe 
two conditious, namely the defendant must 
be a cultivating tenant and that he must be 
entitled to the benefits of the Act would have 
to be satisfied. Again, under the decisions 
of the High Court in Kuppuswami case, 
(1958) 1 M. L. J. 208 and N. S. Ramachandra 
Sastrigal’s case, (1961)1 M. L. J. 335 a 
third condition is that the tenant must show 
that on a transfer of the proceedings to the 
Revenue Divisional Officer, he would be in 
a position to obtain one or the other of the 
statutory reliefs provided forin his favour 
under the Act. [Para. 9.] 


These decisions make it clear that the civil 
Court will have to make preliminary enquiry as 
to whether the defendant is a cultivating 
tenant. If he is a cultivating tenant no 
other question would arise for considera- 
tion and the matter would have to be 
transterred to the statutory authority. If, 
however, he was not a cultivating tenant, 
having surrendered possession of the property 
prior to the suit, then he would be a person 
who is not entitled to the protection of the 
statute and the matter will have to be dealt 





*S. A, No. 1360 of 1978. 14th December, 1981. 
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with by the civil Court. It is thus necessary 
for the civil Court to frame an issue as to 
whether there was surrender of possession 
and the question will have to be considered 
in the light of the finding on the point. 
If itis found that he had not surrendered 
possession, then the proceedings will have to 
be transferred to the statutory authority, If 
he had surrendered possession the civil 
Court will consider appropriately and deal 
with the matter. [Para. 10.] 


Cases referred to:— 


Vellachami Ambalam y, Paramasami Ambalam, 
(1962) 2 M. L. J. 142; Chinmamutha xy. 
Perumal, (1970) 2 S. C. J. 616: (1970) 2 
An. W. R. (5. C.) 114: (1970) 2 M.L. J. 
(S. C.) 114 : (1970) 2 S. C. R. 704:4. I. R. 
1970 8. C. 1197; V. Kuppuswami v. Sri Subra- 
maniaswami Deyasthanam, (1958) 1 M.L. J. 
208 : 71 L. W. 303; N. S. Ramachandra 
Sastrigal v. Kuppuswami Vanniar, (1961) 1 
M. L. J. 335 : 74 L. W. 167:1. L. R. (961) 
Mad. 672. 


Appeal against the decree of the Court of 
the Subordinate Judge, Krishnagiri in Appeal 
Suit No. 57 of 1977, preferred against the 
decree of the Court of the District Munsif of 
Hosur in Original Suit No. 135 of 1975. >; l 


V. Krishnan and P. Padmini, for Appellants. 


F. Rangarajan, for Respondents. 
The Court delivered the following 


JUDGMENT.—The plaintiffs are the appellants 
in this second appeal. The suit was 
originally instituted by one Sundarachar. 
But, on his‘ death, plaintiffs 2 to 11 were 
brought on record as his legal representative. 
He leased item No. 1 of the suit property to 
the first defendant in the year 1965 for a 
period of one year. According to him, after 
the expiry of the period of lease, the first 
defendant surrendered possession of the land 
to him and he was cultivating the land on his 
own thereafter. it was alleged that the first 
defendant was claiming to be the cultivating 
tenant of the suit property so as to be entitled 
to possession thereof and he, therefore, came 
forward with the suit for declaration and 
injunction, 
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2. The first defendant in his written state - 
ment accepted that the property belonged to 
the plaintiff, bot he denied that the lease in 
his favour was only for one year. He denied 
also that there was any surrender by him 
after the period of one year. According to 
him, he continued to be atenant entitled to 
the protection of the Tami] Nadu Cultivating 
Tenants Protection Act, 1955. There were 
three other defendants who did not file any 
written statement. 


3. The learned District Munsif framed only 
one issue, namely, whether the suit was 
maintainable in acivil Court, and found that 
the suit was not maintainable. Therefore, 
he transferred the suit to the file of the 
Revenue Divisional Officer purporting to act 
under section 6-A of the Tamil Nadu 
Cultivating Tenants Protection Act. On 
appeal, the learned Subordinate Judge, 
following the decision of this Court, reported 
in Vellachami Ambalam v. Paramasami 
Ambalam', confirmed thr decision of the 
trial Court and held that the civil Court had 
no jurisdiction to go into the question raised 
in the present case and the Revenue Divi- 
sional Officer alone was competent to decide 
the question of surrender of possession. 
Agerieved by this judgment of the lower 
epee Court. this second appeal has been 
ed. 


4. The only question raised in this second 
appeal is, whether the civil Court had no 
jurisdiction to entertain in the suit? Section 6 
and 6-A are the material provisions to be 
considered and, therefore, they are ` 
reproduced below : 


“6, Bar of jurisdiction of civil Court —. 
No civil Court shall, except to the extent 
specified in section 3 (3) have jurisdiction 
in respect of any matter which the Divi- 
sional Officer is empowered by or under 
this Actto determine and no injunction 
shali be granted by any Court in respect of 
any action taken or to be taken in pursuance 
of any power conferred by or under this 
Act.” 


G-A. Transfer of certain suits fo the Revenue 
Divisional Officer by civil Court:—If in any 
suit before any Court for possession 
of, or injunction in relation to any 





1, (1962) 2M. L, J. 142. 


land, it is proved by affidavit or otérwise 
that the defendant is a cultivating tenant 
entitled to the benefits of this Act, the 
Court shall not proceed with the trial of 
the suit but shall transfer it to the Revenue 
Divisional Officer who shall thereupon deal 
with and dispose of it as though it were an 
application under this Act and all the 
provisions of this Act shall apply to such 
an application and the applicant.” 


5S. Mr. V. Krishnan, learned counsel for the 
appellants contended that in the present case 
the dispute between the parties is as to 
whether there was a surrender of possession 
by the first defendant after the expiry of the 
period of the lease. If there was sucha 
surrender, then in his submission, the first 
defendant would have no right to claim the 
protection under the aforesaid statute and 
the civil Court would have jurisdiction to 
decide the suit. 


6. Mr. Rangarajan, learned counsel for the 
respondents submitted that the question as to 
whether the Ist defendant is a cultivating 
tenant or not is exclusively within the scope 
of the jurisdiction of the statutory authority 
and that the Courts below rightly transferred 
the case to the Revenue Divisional Officer for 
appropriate disposal. 


7. The lower Appellate Court has relied on 
a decision of this Court in Veliachamj 
Ambalam v. Paramasami Ambalam', In that 
case the plaintiff claiming to be a cultivating 
tenant filed the suit for injunction. The 
defendant contended that the plaintiff had 
surrendered possession and that thereafter he 


was the cultivating tenant inducted into the’ 


property. The question that arose for deci- 
sion was, whether this dispute could be 
decided by the Civil Court. Anantha- 
narayanan, J, {as he then was) observed that 
the Revenue Court alone could decide the 
question whether the alleged surrender of 
possession by the prior cultivating tenant 
was true and that the jurisdiction of the civil 
Court was clearly barred by section 6-A of 
the Act. Itis this decision which is strongly 
relied on by the learned counsel for the 
respondents, 





i a a 
J. ((1962)2 M. L, J. 142, i 
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8. Onthe other hand, the learned counsel 
for the appellants brought to my notice, a 
decision of the Supreme Court in Chinna- 
muthu v. Perumal} In that case, the plain- 
tif sued for declaration of his title, for posse- 
ssion and for realisation of arrears The 
defence was that the defendants had occu- 
pancy rights over the property. It was found 
that the plaintiff and his predecessors were 
ryots under the inamdar and that the defen- 
dants were only under-tenants under the 
lease granted by the predecessors-in-title of 
the plaintiff. In other words, it was held 
that the plaintiff was an occupancy tenant 
and the defendants were cultivating tenants. 
The matter reached the Supreme Court and 
the question considered by their Lordships 
was whether the Civil Court had jurisdiction 
to decree a suit in respect of possession in 
the light of the provisions- of the Madras 
Cultivating Tenants Protection Act (XXV 
of 1955). After referring to the provisions 
of section 6 and section 6~A of the Act, their 
Lordships pointed out : 


“The clear import of section 6-A is that 
in any suit before any civil Court for 
possession if the defendant proves not only 
that he is a cultivating tenant but also that 
he is entitled to the benefits of the Act the 
civil Court is bound to transfer it to the 
Revenue Divisional Officer and cannot 
proceed to try and dispose it of itself. In 
the present case it had been found by the 
High Court as also by the trial Court that 
the appellants and wilfully denied the title 
ofthe respondent who is the landlord. 
They thus became disentitled to the bene- 
fits under the Act. Consequently, the civil 
Court had jurisdiction to proceed with the 
trial and there was no question of its 
transferring the suit to the Revenue Divi- 
sional Officer’’, 


The Supreme Court noticed that there has 
been a consistent line of decisions of this 
Court that in order to attract the applica- 
bility of section 6-A, two conditions must be 
satisfied, namely, (i) the defendant must be 
a cultivating tenant within the meaning of 











1. {1970)2 S. C. J. 616 ; (1970) 2 Ar. YRS. C.) 
114: ie Mb. (8S. C) 114 -(1970)3 S. C, R. 
704 : A. L R. 1970 S, Ç. 1197, 
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the Act and (i/) he should be entitled to the 
benefits of the Act. If both these conditions 
were not satisfied no question of any trans- 
fer under section 6-A will arise. It was 
added by their Lordships. 


“The civil Court may have to determine, 
for the purpose of coming to the conclu- 
sion, whether a suit has to be transferred 
under section 6: A, certain questions which 
are within the jurisdiction of the revenue 
Court under the Act”. 


Reference was also made in the Supreme 
Courts decision to another decision of this 
Court’s in V. Kuppuswami v. Sri Subramania- 
swami Devasthnam and also to the case of 
N. S. Ramachandra Sastrigal v. Kuppuswami 
Vanniar®, in which a third condition is also 
required to be -satisfied under section 6-A. 
The third condition was that the tenant must 
show that on a transfer of the 
proceedings to the Revenue Divisional 
Officer he would be in a position to obtain 
one or the other statutory reliefs provided for 
in his favour under the Act. Their Lordships 
did not think it necessary to deal with the 
third requirement mentioned in the aforesaid 
decision. 


9, Asfar as I am concerned, I have to 
onsider not only the decision of the Supreme 
Court, but also the decisions of this Court 
ited above. Under the Supreme Court’s 
decision, the twin conditions, namely, the 
defendant must be a cultivating tenant and 
that he must be entitled to the benefits of the 
Act would have to be satisfied Under the 
aforesaid decision of this Court, the third 
condition, namely, the tenant must show that 
on transfer of the proceedings to the 
Revenue Divisional Officer, he would be ina 
position to obtain one or the other statutory 
reliefs provided for in his favour under the 
Act. 


10. These decisions make it make it clear 
that the Civil Court will have to make a 
preliminary enquiry as to whether the defen- 
dant is a cultivating tenant. If he isa 
cultivating tenant, no other question would 
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arise for consideration and the matter would 
have to be transferred to the statutory 
authority. If, however, he was not a culti- 
vating tenant, having surrendered possession 
of the property prior to the suit, then he 
would be a person who is not entitled to the 
protection of the statute and the matter will 
have to be dealt with by the civil Court. It 
is thus necessary for the trial Court to frame 
an issue as to whether there was surrender of 
pessession and the question will have to be 
considered in the light of the finding on this 
point. If it is found that he had not surren- 
dered possession, then the proceedings will 
have to be transferred to the statutory 
authority. If he had surrendered possession 
the civil Court will consider appropriately 
and deal with the matter. 


11. Thesecond appcal is accordingly 
allowed, the judgments of of the trial 
Court and the lower appellate Court are 
set aside and the matter restored to the file 
of the trial Court for disposal in accordance 
with law and in the light of the discussions 
above. There will be no order as to costs. 
Court-fee paidon the memorandum of 
seeond appeal will be refunded. 


R. S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


PRESENT:—T. Sathiadeyv, J. 


R. Govindasamy and others 
Peti tloners® 


Fa 


T. R. Rajagopalan and others 
Respondents 


Tamil Nadu Cultivating Tenants Pro- 
tection Act (XXV of 1955), section 3 (4)— 
Petition for eviction by landlord before 
Revenue Court—Salient aspects to be con- 
sidered by Revenue Court under the Act. 


The salient aspects, which a Revenue Court, 
under Act XXV of 1955 should take into 
account, in a petition for eviction by a land- 
lord are: 


(1) Under section 3 (4) (b) of the Tamil 
Nadu Cultivating Tenants Protection Act, 
the first order to be passed after hearing 
parties, should relate to a determination 
being made as to whether, a default has 
been committed as contemplated under the 
Act for passing an order of eviction. If 
there is no default, the application for 
eviction hasto be dismissed. If there is 
default in payment of rent, then the Revenue 
Divisional Officer shall give reasons, if he 
decides in his discretion, after taking into 
consideration the relative circumstances of 
landlord and tenant, not to give time to 
make up the deficiency, but to order eviction 
straightway. 


(2) If the Revenue Divisional Officer in the 
first instance after hearing parties, decides in 
his discretion to grant time to the defaulting 
cultivating tenant, he should take into 
account the relative circumstances of the 
landlord and the tenant and fix such reason- 
able time ashe may find it necessary to 
grant, and furnish reasons therefor. 


*C. R. P. Nos. 1289 to 1292, 1877, 2044, 2329 and 
2330 of 1981. 


lst April, 1982, 
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(3) There is no jurisdictionin the Revenue 
Divisional Officer to pass a composite order 
initially with a default clause, stating that on 
non-deposit of the amount within the time 
fixed, automatically eviction would follow. 
In all those cases wherein straightaway an 
order of eviction had not been passed, and 
the Revenue Divisional Officer had thought 
itis just and reasonable to grant time to 
make up deficiency, then the order of eviction 
has to be in two stages. 

(4) When applications are filed for further 
extension of time, the Revenue Divisional 
Officer is bound to consider the circum- 
stances put forth by cultivating tenant, and 
accordingly fix the time for deposit of the 
balance of amount. As held in Chinnamar- 
kathian’s Case, A. I. R. 1982 S. C. 137 and 
Kuppannachettiar’s Case, (1981) 1 M. L.J. 
136, it can be extended from time to time 
after notice to the landlord. An extension 
without ‘notice to the landlord is not valid 
(Bagirathi Ammal v. R. D. O. Erode, (1957) 
2 M. L. J. 11 (S. N ), and equally an order 
of eviction by second stage order, without 
notice to the tenant is invalid (para 16) in 
Chinnamarkathian Case, A I. R. 1982 S. C. 
137, Refusal to grant time should not be 
unjust and unreasonable or illegally declined. 


(5) Stereo-typed or mechanical orders passed 
by filling up of blanks, would be tantamount 
to failure to exercise judicial functions and 
would be tantamount to non-compliance 
with the statutory directives, particularly 
when the Revenue Divisional Officer is 
directed to consider and grant such time as 
he may consider just and reasonable. 


(6) Whenever extension of time is asked for, 
it would be prudent on the part of the 
Revenue Divisional Officer to call upon the 
parties to file the necessary application in 
writing, since there is no prescribed form for 
it. Ifthey are notin a position to file such 
petitions, because of their illiteracy or 
inability to get assistance from others, then 
the statement made by them before him Is to 
be recorded and their singnatures or thumb 
impressions taken, so that it may not be dis- 
puted that, on no material , extension has 
been granted or in spite of certain oral pleas 
made, an order of eviction had been passed 
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unjustly due to the landlord’s demand for 
eviction. 


(7) There is no concept of ‘wilful default’ 
and it should be understood only with 
reference to the default contemplated under 
section 3 of the Act. 


(8) In the event of the landlord refusing to 
receive part-payment, the Revenue Court is 
bound to receive the amount and keep it in 
deposit. Refusal by landlords to receive 
part-payments, would not mean that an 
order of eviction should follow. 


(9) If any agreed rent, had been arrived at 
and recorded, with a consent endorsement by 
both parties, thereafter no remission of the 
quantum of rent could be pleaded by the 
tenant, unless statutory enactment, sO 
provides 


(10) In the event of passing an eviction 
order refusing further extension of time to 
the tenant, the Revenue Divisional Officer 
should give reasons as to why any further 
extension of time for payment of rent cannot 
be granted and the matter justifies eviction 
to be ordered. 


(11) In case of failure to deposit the amount 
by the date fixed an order of eviction cannot 
be passed on the same day, and it could be 
done only on the next day, since during the 
course of the entire day fixed for remittance, 
the tenant has the right to deposit. It is not 
as if failure deposit by the time the matter is 
called in the Revenue Court, would mean that 
a default has been committed. Hence in the 
event of failure to deposit by the date fixed, 
an order of eviction could be passed only on 
a subsequent date. [Para. 30.] 


Cases referred to:— 


Chinnayyan v. R. Nagarathinam Pillai, 
(1964) 77 L. W. 73 : (1964) 1 M. L. J. 309 ; 
Chellammal Anniv. Masanan Samban, (1965) 
1 M. L. J. (S. C.) 18 : (1965) l S. C. J. 260 : 
(1965) 1 An. W.R. (S. C.) 18 :(1964)7 
S.C. R. 197: A.I.R.1965 S.C. 498 ; 
Chinnamarkathian v. Ayyavoo, À. I. R. 1982 


S. C. 137 : (1982)1 M.L.J. (S. C.)17; 
Kuppanna Chettiar v. Ramachandran, 
(1981) 1 M. L. J. 136; Venkitasamy 
Naicker, v. Ramasami Naicker, (1964) 


71 L. W. 553 ; Kandan Moopan v. Arumugha 
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Mudaliar, (1963) M. L. J. 182; Rajagopal 
Pillai v. Somasundaram Pillai, (1964) 1 
M. L. J. 238 ; Meenakshi v. Ramani, (1981) 


2 M. L. J. 18; Ponnalagu Ammal v. State of 


Madras, I. L. R. 1953 Mad. 809 : (1953) 1 
M. L. J. 410 :66 L. W. 136: A. I. R. 1953 
Mad. 485; Bagirathi Ammal ~v. R. D.O. 
Erode, (1957) 2 M.L.J. lI(S.N); 
Ganapathy Padayachi v. Sri La Sri Subra- 
mania Desika Ganansambanda Pandara- 
sannathi Avl. Dharmsapuram, Mutt, (1965) 2 
M. L. J. 14:78 L. W. 351. 


Petitions under section 68 of Act XXV of 
1955 praying the High Court to revise the 
orders ofthe Specia] Deputy Collector and 
Presiding Officer, Revenue Court, Kumba- 
konam passed in P. Nos. 109, 440, 442, 443, 
491, 658, 354 and 353 of 1980 dated 16th 
March, 1981, 1lth February, 1981, 4th 
February, 1981, 25th April, 1981 respectively. 


B. Rajagopalan, V. Sridevan, T. Susindran- 
S. Y. Masood and K. Prabhakaram, for 
Petitioner. 


B. Kumar, R. Loganathan and D. C. Krishna, 
murthy , for Respondents. 


The Court delivered the following 


OrpER—In these revision petitions, petitioners 
challenge the correctness of the orders of 
eviction passed under section 3 (4) (a) of 
Tamil Nadu Cultivating Tenants Protection 
Act, XXV of 1955 (herein after referred to as 
the Act). Facts in Civil Revion Petition 
1289 of 1981 are referred to, for dealing with 
the common points taken in these revision 
petitions. 


2. Petitioner herein is the tenant, against 
whom, the respondent filed a petition under 
section 3 (4) (a) of the Act, on the ground 
that he has been in arrears of rent for Faslis 
1388 and 1389. When the petition was taken 
up for hearing on 19th July, 1980; he 
undertook to pay arrears of Rs. 2,900 which 
resulted in an interim order being passed on 
that date, granting time till 11th August, 1980. 
He paid Rs. 1,800 in all, during the 12 adjourn- 
ed hearings between 22nd April, 1980 and 4th 
March, 1981; and then the case was adjourned 
16th March, 1981 for making final payment, 
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When it was taken up for enquiry on that 
date, he paid Rs. 200 but respondent-land- 
lord refused to receive it and pressed for 
eviction. As petitioner-tenant was in arrears 
of Rs. 1,100 it was construed as a wilful 
default on his part, resulting in the petition 
being allowed, and a direction issued for 
handing over possession of the petition- 
mentioned properties. Identical orders have 
been passed in C. R. P. Nos. 1290, 1291 and 
1292 and of 1981. Section 3 (4) (d) of the 
Act is to the following effect : 


“On receipt of such application, the 
Revenue Divisional Officer shall, afte- 
giving a reasonable opportunity to the land. 
lord and the cultivating tenant to make 
their representations, hold a summary 
enquiry into the matter and pass in order 
either allowing the application or dismis- 
sing it and in a case falling under clause (2) 
or clause (aa) of sub-section (2) in which 
the tenant had not availed of the provisions 
contained in sub-section (3), the Revenue 
Divisienal Officer say allow the cultivating 
tenant such time as he considers just and 
reasonable ‘having regard to the relative 
circumstances of the landlord and the 
cultivting tenant for depositing the arrears 
of rent payable under this Act inclusive of 
such costs as he may direct. If the culti- 

` vating tenant deposits the sum as directed, 
he shall be deemed to have paid the rent 
under sub-section (3) (b). If the cultivating 
tenant fails to deposit the sum as directed, 
the Revenue Divisional Officer shall pass 
an ofder for eviction.” 


3. One of the main points taken tn these 
proceedings, is, whether in granting extension 
of time for depositing the arrears of rent, it 
is obligatory on the part of Revenue Divi- 
sional Officer to consider the relative circum- 
stances of landlord and cultivating tenant, 


for granting such time as hbe considers 
just and reasonabie, or only once the 
relative circumstances of landlord and 


cultivating tenant is to be considered, and 
thereafter only the circumstances pleaded by 
the tenant for non-compliance of the order 
is to be taken into account, for extension of 
jime to be granted or rejected. 


M. L. J.—26 


201 


4. Several counsel appearing for tenants 
pleaded, that, the routine order 
passed, with the same words used in 
every case, without any application of mind 
to what have been pleaded by the respective 
parties, had resulted in arbitrary order being 
passed instead of complying wiih the require- 
ments of this section extracted above. They 
plead that whenever necessity arises, to 
consider whether the tenant should be granted 
time or not, the Revenue Divional Officer is 
bound to take into account the relative 
circumstances of landlord and tenant, and 
only thereafter to pass orders of eviction, if | 
he considers that just and reasonable grounds 
do not exist for any further extension of 
time. 


5. Asfor section 3 (4) (b), it consists of 
three sentences, First. sentence consists of two 
stages. When an application is filed, Reveuue 
Divisional Officer, after giving a reasonable 
opportunity to both landlord and cultivating 
tenant, to make their representations, is 
enjoined to holda summary enquiry and 
pass orders, either allowing or dismissing 
the application. This part of the duty to be 
performed by him, is confined to determina- 
tion as to whether tenant had committed a 
default as contemplated under the Act. In 
such of those cases, where the defanlt as pro- 
vided under the Act, has not been occasioned, 
the application of the landlord has to be dis- 
missed as premature, or on the ground that 
the circumstances pleaded hase not been 
established. 


6. In Chinnayyan v. R. Nagarathinam 
Pillai}, this Court held : 


“The terms of the section clearly show that 
in all cases of default where the Revenue 
Divisional Officer considers that an 
opportunity should be given to the tenant 
to pay up the arrears, first stage of the 
proceedings is where the Court finds that the 
default has beén committed and decided to 
give an opportunity to the tenant to pay 
up the arrears. ‘ The second stage is, when 
the tenant performs or fails to perform his 





1. (1964) 77 L. W. 73. 
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obligation. These two stages envisaged by 
the section cannot obviously be rolled up 
into one and a single combined order 
passed ” 


7, InChellammal Anniv. Masanan Sambon, 
while analysing the section in the Act, it is 
stated as follows :— 


««,.. Even though the appellant was not 
agreeing to the division of the crop, the 
respondent did not act under section 3 (3) 
as he should have and instead senta money 
order. That gave the appellant a cause 
of action to make an application under 
section 3 (4) of the Protection Act. But 
even though the appellant was entitled to 
make application under section 3 (4) of the 
Protection Act, the Revenue Divisional 
Officer was not bound to evict the tenant 
for clause (b) of section 3 (4) gives hima 
discretion to give time to the tenant to pay 
the arrears having regard to the relative 
circumstances of the landlord and the 
cultivating tenant. This clearly means 
that the Revenue Divisional Officer has to 
take into account the circumstances of 
each case and then exercise his discretion, 
whether he should give time to the tenant 
or not. Inthe present case the Revenue 
Divisional Officer did not consider the 
question as he took the view that he should 
not exercise the discretion in favour 
of the respondent because he had not 
acted as he should have acted and 
deposited the amount under section 3 
(3) in Court. This view of the Revenue 
Divisional Officer is in our opinion 

atently incorrect. Now if the respondent 
had acted as he should have acted and 
made a deposit under section 3 (3) of the 
Protection Act, the matter would have been 
dealt thereunder. The Court which 
includes the Revenue Divisional Officer 
would then have to consider whether the 
amount deposited was correct and if it was 
deficient the Court was bound to give time 
to the tenant to make up the deficiency. It 
is only when the deficiency is not made 
good within the time allowed that the 
landlord would have the right to make 
anapplication under section 3 (4) for 
eviction. It is clear therefore that the dis- 
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cretion allowed under clause (b) of section 
3 (4) only comes into play where the tenant 
for some reason or the other has not made 
a deposit under section 3(3). To hold 
therefore—as the Revenue Divisional Officer 
seems to have held—that the discretion will 
not be exercised in favour of the tenant 
because he has failed to make a deposit 
under section 3 (3) of the Actisa patent 
violation of the provision in clause (b) of 
section 3 (4) as to the exercise of discre- 
tion.” 


8. Taking note of what a tenant has to 
comply with, to avoid eviction. it was held 
that if the deposit had not been made under 
section 3 (3) of the Act, it then gave the land- 
lord a cause of action to make an application 
under section 3 (4) of the Act, and that it 
was left to discretion of the Revenue Divisional 
Officer to give time or not to pay the arrears 
taking into account the circumstances of each 
case and having regard to the relative circum- 
stances of the landlord and the cultivating 
tenant. 


9. In Chinnamarkathian v. Ayyavoo' in 
considering the scope of the order that could 
be passed under section 3 (4) (a) and (b) of 
the Act, it was held that that the order 
passed by Revenue Divisional Officer, who 
functions as a Court, as provided under 
section 6 (b) of the Act, is a judicial proceed- 
ing and he should judicially appraise the 
circumstances pleaded. While passing 
orders under section 3 (4) (5), he has to 
determine all the issues which arise in the 
case and record a finding on each of them 
and make a speaking order. on the land- 
lord filing a petition under section 3 (4) of 
the Act, in view of the word ‘‘may”’ used in 
section 3 (4) (b) of the Act, in relation to the 
grantof time, in contradistinction to the 
word ‘‘shall’’ used in section 3 (3) (b) of the 
Act, itis left to the discrection of Revenue 
Divisional Officer, to grant time or straight- 
way proceed to pass an order of eviction, if 
circumstances so warrant. The reason for 
this conclusion is stated as follows:— 


“a The difference in the language used 
by the legislature is significant and not 
without purpose. The intention of the 
legislature appears to be that normally a 


ee, 
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defaulting tenant must seek the help of the 
Court all by himself and that if he does so 
he must be protected; but that a defaulting 
tenant who waits for payment of rent till 
he is sought to be evicted by the landlord 
is not necessarily entitled to the same 
protection. Circumstances may exist 
which may place him at par with a tenant 
covered by sub-section (3) but then it may 
not necessarily be so. That is why it is 
left to the discretion of the Revenue Divi- 
sional Officer to grant time to the cultivat- 
ing tenant or to deny him that opportunity. 
An example ofa case in which no time 
should be allowed would be that ofa 
tenant who, although in affluent circums- 
tances at all relevant points of time, has 
failed to make payment of rent year after 
year inspite of repeated demands from 
an otherwise indigent landlord and whose 
conductis, therefore, contumacious. calling 
for no sympathy or concession. The 
extension to him of the same facility which is 
accorded to a willing tenant under sub- 
section (3) would be uncalled for and in 


fast unjust. 


Nor do I find why the word ‘‘may” 
occurring in clause (b) of sub-section (4) be 
not given its ordinary meaning as denoting 
the conferment ofa discretion on the 
R. D. O. and be equated with “‘shall’’ so as 
to make it obligatory on him to grant time 
to the cultivating tenant. 


Subject to the disagreement expressed by 
me above I concur with the judgment of 
Desai, J.”. 


10. This conclusion on the scope of the 
powers of the Revenue Divisional Officer 
enables him to pass two kinds of order. He 
can pass an order of eviction straightway, if 
on holding the enquiry under section 3 (4) (b) 
as envisaged in the earlier part of it, he 
comes to the conclusion that the relative 


circumstances of the landlord and 
tenant are such that the matter 
does not call for any time to be 


granted to the tenant and that the only 
deserving order to be passed is an order of 
eviction. The other type of order is, when 
he comes to the conclusion that the default 
has been committed, but circumstances 
warrant grant of time to the tenant. Then 
he can only pass a preliminary order fixing 
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time within which the amount is to be 
deposited. He cannot pass a relled up or 
composite order, stating that in the event of 
non-depositing the amount within the time 
granted eviction would follow. It is only 
aftera preliminary order he would have 
powers to pass the order of eviction, in the 
event of the tenant not paying the amount on 
time. If he is to ask for extension of time, 
then such an application will have to be con- 
sidered on its merits. 


11. Hence, in the light of the decision 
rendered by the Supreme Court, section 3 (4) 
(b) contemplates an order of eviction being 
passed by the Revenne Divisional Officer 
while holding the first enquiry, without 
grant of any time whatsoever for payment of 
the arrears of rent. While passing such an 
order, relative circumstances of the landlord 
and the tenant should be taken into account 
and the order must be a speaking order 
furnishing reasons for the conclusion arrived 
at. While passing suchan order, there 
would be no question of consideration of 
time being granted for payment of arrears. 
In the extract above made, it has been 
pointed out that there may be instances 
where a Cultivating tenant may systematically 
avoid paying rent year after year, whereas, 
landlord may be an indigent person, and if 
such tenants are to the granted time, then it 
would be unjust. It is on this aspect alone, 
two of the learned Judges, who formed the 
majority of the opinion have disagreed with 
the view of Desai, J., and in other 
respects, they have concurred with his 
decision. 


12. Insuch of those cases wherein, the 
Revenue Divisional Officer comes to the 
conclusion in the first enquiry that the matter 
merits grant of time to the cultivating 
tenant, then he cannot pass a rolled up order. 
He has to fix a time and stop there. In 
respect of such categories, it has been held 
in the said decision as follows:— 


“The Officer, concerned has to, (7) give an 
opportunity both to the landlord and the 
cultivating tenant to make a representation; 
(ii) hold a summary enquiry into the 
matter to defermine the rent in arrears. 
After having determined the rent in arrears 
the Revenue Divisional Officer has to 
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to hold further enquiry into the relative 
circumstances of the landlord and the 
cultivating tenant and the circumstances 
which have a bearing onthe issues and 
the circumstances relatable to the need of 
the landlord for rent and the present pay- 
ing capacity of the tenant ....”’ 


I3. If, as stated above, he considers that it 
is nota fit case were the tenant should be 
granted time for payment of balance of rent, 
he has the discretion and the jurisdiction to 
pass an order of eviction straightway. But, 
ifhe considers that the tenant could be 
granted time, then “‘after taking into consi- 
deration the circumstances of both the land- 
lord and the tenant thus ascertained, the 
Revenue Divisional Officer has to decide 
what length of time has to be given to the 
tenant to deposit the rent found in arrears 
and at that stage the proceeding must stop, 
pines His order fixing the time must show 
onthe face of the record that he made the 
necessary enquiry as to the relative circums- 
tances ‘of the landlord and the cultivating 
tenant and after evaluating the circumstances 
placed before him by both sides, he would 
determine the length of time, and the order 
fixing the time must at least give some 
indication as to what weighed with him in 
fixing the certain time. which he fixed in the 
given case’. Ifthe tenant deposits the rent 
or pays up the rent the application for evic- 
tion would have to be dismissed. If on the 
other hand, landlord points out that the 
tenant” has failed to comply with the order 
made by the Court and if after notice to 
the tenant and in the absence ofa request 
for extension of time”, then it would entail 
passing of an order of eviction. Even at 
this stage, the request has to be judicially 
examined. 


14, Inthe earlier decision rendered by the 
Supreme Court in  Chellaramal Anniv. 
asayan Sambani, which has not been cited 
before the Supreme Court in the later deci- 
sion, it was held that when a tenant In 
defaultfails to take advantage of section 3 (3) 
of the Act, it gave the landlord a cause of 
action to make an application under section 
3(4) of the Protection Act. But even though 


7 S$. C.R. 197 : (4965) 18. C. J. 2603 
M. L. J. H 7) 18: (1965) 1 An. W. R. 
R. 
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the appellant was entitled to make an appli- 
cation under section 3 (a) of the Protection 
Act, the Revenue Divisional! Officer was not 
bound to evict the tenant, for clause (6) of 
section 3/4) gives him a discretion to give 
time to the tenant to pay the arrears having 
regard to the relative circumstances of the 
landlord and the cultivating tenant. 


15. This clearly means that the Revenue 
Divisional Officer has to take into account 
the circumstances of each case and then 
exercise his discretion whether he should 
give time to the tenant or not. Therefore 
the discretion allowed under clause (b) of 
section 3 (4) only eomes into play where the 
tenant for some reason or the other has not 
made a deposit under section 3 (3). 


16. In the light of the pronouncements 
made by the Supreme Court and what has 
been held bythe Division Bench of this 
Court above referred to, the Revenue Divi- 
sional Officer while exercising powers under 
section 3 (4) (b) of the Act, has the jurisdiction 
to straightway pass an order of eviction, 
after hearing both landlord and tenant and 
considering their relative circumstances, and 
while exercising such discrection, he must 
act judicially and pass a speaking order. A 
defaulting cultivating tenant cannot as 
a matter of right demand that he should 
be granted time. dn such of those 
cases where the Revenue Divisional 
Officer finds after taking into account the 
relative circumstances that the cultivating 
tenant, deserves time to be granted, he has to 
pass only a preliminary order and stop there. 
Thereafter, ifthe tenant does not pay the 
deficit rent within the time granted or within 
the extension of time granted from time to 
time, Revenue Divisional Officer could pass 
an order of eviction after giving reasons for 
refusal to extend time, and such orders 
also mustbe passed judicially, indicating 


therein as to why further extension 
cannot be granted. 
17. In this context, it will be useful to refer 


to the decision of the Division Bench of this 
Court in Kuppanna Chettiar v. Rama- 
chandran', wherein, the question arose as to 
whether a deficit of rent made pending dis- 
posal of a Civil Revision Petition filed under 


ied 
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section 6-B of the Act, could amount to 
a deposit made within the time stipulated by 
the order of the Revenue Divisional Officer, 
and it was held that, any such doposit made, 
inthis Court, could notbe treated asa 
deposit made within the time fixed by the 
Revenue Divisional Officer. On the point 
taken as to whether the civil revision peti- 
tion filed under section 6-B of the Act can be 
treated as a continuation of the proceedings 
initiated before the Revenue Divisional 
Officer, it was held that, even assuming that it 
is a continuation of those proceedings, the 
High Court, in exercise of its revisional 
powers cannot allow such deposits to be made 
so as to destroy or negative the orders passed 
by the Revenue Divisional Officer. It 1s only 
in such of those cases where the orders suffer 
from any of the vitiating factors mentioned 
in section 115 of the Code of Civil Procedure, 
this Court can have jurisdiction to interfere 
with such orders. 


18. Inthe said decision, the need for grant 
of time for depositing the arrears, had been 
taken note of, and held that, if Revenue 
Divisional Officer unreasonably or illegally 
declines to extend time applied for the 
deposit of the amount, then this Court would 
have the necessary jurisdiction, in proper 
cases, to interfere and extend the time for 
payment. In paragraphs 24 and 25 of 
the judgment, this aspect has been dealt with 
to hold that : 


‘The question that has to be considered 
in respect of the default is, not with 
reference to any date subsequent to the 
order of the Authorised Officer, but with 
reference to the date fixed by the Officer 
prior to his passing the order for eviction. 
The section itself contemplates the 
Revenue Divisional Officer giving an 
opportunity to the tenant to deposit the 
arrears of rent within such time as he con- 
siders just and reasonable, and only if the 
cultivating tenant fails to deposit the same 
as directed, the Revenue Divisional Officer 
can pass an order for eviction.” 


Again it is held: 


“We make it clear that, if the tenants had 
applied to the Authorised Officer for 
extension of time for the payment of the 
rent, and the Authorised Officer had 
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declined, and the tenants had complained 
against such order, this Court may, in 
proper cases, have power to interfere with 
the order complained against and extend 
the time for payment; that is far different 
from saying that the payment made 
pursuant to a conditional order of interim 
stay passed by this Court will be payment 
made in compliance with the directions 
already given by the Authorised Officer 
before he passed the final order for 
eviction against the petitioners herein 
though such payment be taken into account 
in cases indicated by us above, namely, 
where the tenant approaches the High 


Court complaining that the Revenue 
Divisional Officer has unreasonably or 
illegally declined to extend the time 


applied for by him for the deposit of the 
amount’’. 


Divisional 
unalterable 


19, As to whether Revenue 
Officer can only fix as 
or inflexible date only once for pay- 
ment of the arrears determined by 
him, or has’ the jurisdiction to grant time 
more than once, in Venkitasamy Naicker v. 
Ramasami Naickeri, it was held that there 
may be a variety of circumstances by reason 
of which the tenant might find it difficult to 
comply with the direction to deposit the 
arrears by the date fixed, and that a 
mechanical application of the provisions of 
the section cannot be resorted to for 
eviction, as the object of the section is to 
avoid eviction wherever possible. There can 
be no inflexible and unalterable date, and 
therefore, the time to be granted could be 
further extended, if circumstances warrant. 


20. The earlier decisions of this Court in 
Kandan Moopan v. Arumugha Mudaliar*, and 
Rajagopal Pillai v. Somasundaram Pillai’, 
taking a contrary view to the effect that, once 
a date is fixed, it, cannot be extended could 
not find acceptance for the reasons. stated in 
Venkitasamy Naicker v. Ramaswamy 
Naicker}. In the light of what has been held 
therein to the effect that there can be further 
extensions of time granted, there could be no 


dispute raised to the proposition, that 
` — 
1. (1964)77 L. W. 553. 
2. (1963)1 M. L. J. 182. 
3. (1964) 1 M.L. J. P. 238. 
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Revenue Divisional Officer can in cases 
wherein preliminary orders were passed 
extend the time for arrears to be deposited 
more than once, if circumstances so warrant. 


21. Mr. Sridevan, learned counsel for the 
petitioner in C. R. P. No. 1877 of 1981 would 
plead that the words “may allow the cultivat- 
ing tenant such time as he considers just and 
reasonable” would not mean grant of time, 
only once, but would comprehend time being 
allowed, more than once. 


22. When the guiding factors are ‘just and 
reasonable’ certainly, if on every adjourned 
date, tenant is able to establish just and 
reasonable circumstances existing for further 
time to be granted, it will be available to the 
tenant. This analysis is made for deciding 
the point, as to whether the expression 
“having regard to the relative circumstances 
of the landlord and the cultivating tenant” 
would be confined only to grant of time 
given for the first time, or would bea relevant 
factor, whenever further extensions are 
granted for depositing the arrears of rent. 
Neither the decisions of the Supreme Court, 
nor the Division Bench decisions of 
this Court above referred to, areto the 
effect that the Revenue Divisional Officer 
is precluded from granting time more than 
once. Infact, the Division Bench has held 
that, if the extension asked for, is unreason- 
ably or illegally declined, it will be open to 
the aggrieved parties to move this Court for 
relief. 


23. In Chellammal Anniv. Masanan Samban! 
dealing with the powers of this Court as to 
how far, it could interfere with such orders, 
it was held thatif Revenue Divisional Officer, 

atently commits an error of law, then in the 
interest of justice, High Court could inter- 
fere with such orders. Further, when there 
is a failure to exercise jurisdiction vested in 
him under law, then the High Court will be 
justified in interfering with its order even 
under section 115 of the Code of Civil Pro- 
cedure. Hence, if an order of eviction is 
passed bya Revenue Divisional Officer, 
after preliminary order procedure is followed, 
without considering the reasonable request 





1. (1965)1M L. J.(S. C.) 18: (1965) 1 S.C. J. 
2601A. 1.R. 1965 S. C. 498. 
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for extension of time, such orders could be 
interferred with by this Court. Now that the 
Supreme Court has held that such orders are 
judicial orders and the Officer should give 
reasons for refusal to grant time, it 18 incum- 
bentonthe Revenue Divisional Officer, 
before passing an order of eviction to give 
reasons as to why the request for further 
extension of time asked for by the cultivating 
tenant could not be acceded to. 


24. The other points which have been taken 
are the usual polats whieh repeatedly come 
before Court and in spite of more than one 
order passed, Revenue|Divisions! Officers are 
passing orders overlooking the directives of 
this Court. 


25. The first aspect touched upon is that, 
Revenue Courts adopted a stereo-typed form 
in passing orders. Except to fillup the 
portions relating to amount involved and the 
extensions granted, there is no application 
of mind to circumstances of the case. 
In C. R. P. No. 1289 to 1292 of 1981, though 
all these petitions pertain to different parties, 
the sequence of sentences, the words used, 
are identcial. Itis unfortunate that while 
exercising quasi-judicial functions, the 
Statutory authority, should dispose of peti- 
tions filed against cultivating tenants, in such 
acursory manner, when several beneficial 
Acts have been enacted for their benefits. 
In the decision in Meenakshi v. Ramani}, in 
paragraph 11 the learned Judge has referred 
to adoption of mechanical means for a 
routine disposal of matters. Even as early as 
Ponnalagu Ammal v. State of Madras?, and in 
several decisions rendered thereafter, this 
Court has deprecated this practice, but in 
Spite of it, this practice is persistently adopted 
by Revenue Courts in dealing with the valu- 
able rights of cultivating tenants. 


26. Now that in Chinnamarkathian’s case}, 
in more then one place it has been held that 
the order of eviction, is a judical order and it 
must be a speaking order giving reasons for 
the conclusions arrived at on the issues 


ee, 


1. (1981) 2M. L.J, 18. 

2. (1953) I M.L. J, 410; 65L. W.136: IL. R. 
(1953) Mad. 809 : A. I. R, 1953 Mad. 485. 
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involved in the matter, henceforth, there is 
no scope for Revenue Divisional Officer to 
pass stereotyped orders. 


27. A comprehensive consideration being 
made in this decision, it is made clear that in 
spite of what has been held in this decision, 
in future, if this sort of mechanical applica~ 
tion in passing orders is found, then it would 
be treated as a knowing advoidance to abide 
by the decisions of this Court, and it may 
lead to this Court taking proceedings for dis- 
obedience of orders of this Court. When 
the statute compels the Revenue Divisional 
Officers to pass orders, taking into account 
just and reasonable circumstances; they can- 
not pass orders without spelling out or indi- 
cating as to what are the circumstances which 
are taken into account for the eviction order 
being passed. Hence passing of orders, 
using more or less a stereo-typed form, as 
could be made out froma reading of the 
four orders above referred to, has resulted 
in the said orders having been passed with- 
out proper application of mind, resulting in 
the orders being remitted for fresh conside- 
ration, which unnecessarily leads to the 
unfortunate tenants being subjected to 
further expenditure in defending the peti- 
tions. 


28. The next aspect is that, the plea for 
extension of time is invariably rejected by 
recording that the landlord refuses to receive 
part-payment and presses for eviction. This 
refusal isan irrelevant factor. If he isnot 
for receiving part payment the tenant has the 
right to deposit the said amountinto Revenue 
Court, which ought to have been received by 
it. As for the balance of the amount, 
Revenue Divisional Officer is bound to 
consider the circumstances pleaded for exten- 
sion of time and then pass suitable orders of 
eviction. If the tenant is able to establish 
that the circumstances pleaded by him 
justify grant of further extension of time 
even though the landlord may refuse to 
receive part payment, the Revenue Divisional 
Officer is duty bound to grant extension on 
the merits of the matter. 


29, The next aspect pleaded is the concept 
of ‘wilful default’ being inducted in such 
orders, as if ‘wilful default’, contemplated 
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under Act XVIII of1960 and like enact- 
ments, is relevant. None of the sections in 
Act XXV of 1955 refers to the concept of 
‘wilful default’. What has to be considered 
is Whether there has been a default commit- 
ted, as provided under the Act. It is this 
aspect alone that could be referred to and 
relied upon for holding that there has been a 
default in payment of arrears of rent, and no 
Other factor. Hence in such orders, the 
concept of ‘wilful default’ has no place 
whatsoever. 


30. When the sub-section 
Revenue Divisiona] Officer 
discretion in granting time, 
shall disclose, in what manner the 
aspect of discretion has been exerci- 
sed. When it states that, consequent to the 
landlord refusing to receive part-payment, he 
proceeds to hold it as wilful default it 
necessarily means that the Revenue Divisional 
Officer had left to the landlord to decide 
about the order of eviction, and on his own, 
he has not exercised his mind. In exercising 
quasi-judicial powers, the statutory 
authority, while using his discretion, has 
to indicate it in the order, and give reasons 
as to what has prevailed in its mind while 
refusing to grant extension of time. In the 
absence of any such discussion, the orders 
passed, do not satisfy the requirements of the 
provisions of the Act. Hence, on this aspect 
also, the orders under challenge having not 
disclosed as to in what manner the discretion 
has been exercised, suffer from this infirmity 
as well. 


enjoins the 
to exercise his 
the Order 


~ 


31. Therefore to summarise as to what are 
the salient aspects,a Revenue Court, under 
Act XXV of 1955 should take into account, 
they are enumerated hereunder : 


(1) Under section 3 (4) (b) of the Act, the 
first order to be passed after hearing 
parties, should relate to a determination 
being madeas to whether, a default has been 
committed as contemplated under the Aet 
for passing an order of eviction. If there is 
no default, the application for eviction has 
to be dismissed. It there is default, then 
Revenue Divisional Officer shall give 
reasons, if he decides in his discretion, 
after takingintoaccounttherelative circum- 
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stances of landlord and tenant, not to give 
time to make up the deficiency, but to 
order eviction straightway, as held in 
Chinnamarkathian’s case}. 


2. If Revenue Divisional Officer in the 
first instance after hearing parties, decides 
in his discretion to grant time to the 
defaulting cultivating tenant, he should 
take into account the relative circum- 
stances of the landlord and the tenant and 
fix such reasonable time as he may find it 
necessary to grant, and furnish reasons 
therein. 


(3) Thereis no jurisdiction in Revenue 
Divisional Officer to pass a composite 
order initially with a default clause, stating 
that on non-deposit of the amount within 
time fixed, automatically an eviction would 
follow. ín all those cases wherein 
straightaway an order of eviction had not 
been passed, and Revenue Divisional 
Officer had thought it is just and reason- 
able to grant time to make up deficiency, 
then the order of eviction has to be in two 
stages as hold in Chinnayyan v, Nagara- 
thinam? and Chinnamarkathian’s cases’. 


(4) When applications are filed for 
further extension of time, Revenue Divisi- 
onal Officer is boundto consider the 
Circumstances put forth by cultivating 
tenant, and accordingly fix the time for 
deposit of the balance of amount. As held 
in Chinnamarkathian’s case’, and 
Kuppanna Chetfiar’s case?, it can be 
extended from time to time after notice to 
landlord. Anextension without notice to 
landlord is not valid Bagirathi Ammal v. 
Revenue Divisional Officer, Erode*, and 
equally an order of eviction by second 
stage order, without notice to tenant is 
invalid in Chinnamarkathian’s Case. 
Refusal to grant time should not be 
unjust and unreasonable or illegally 
declined. 








(1982) 1 M. L.J. (S.C. 17: A.I.R. 1982 S.C. 
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(5) Stereo-typed or mechanical orders 
passed by filling up of blanks, would 
amount to failure to exercise judicial 
functions and would be tantamount to non- 
compliance with the statutory directives, 
particularly when the Revenue Divisional 
Officer is directed to consider and grant 
such time as he may consider just and 
reasonable. 


































(6) Whenever extension of time is asked 
for, it would be prudent on the part of 
Revenue Divisional Officer to call upon 
the parties to file the necessary applica- 
tions in writting, since there is no pres- 


of their illiteracy or inability 
to get assistance from others,-then the 
statement made by them betore him has to 


impressions taken, so that is may not be 
disputed that on no material, extension has 
been granted or in spite of certain oral 
pleas made, unjustly an order of eviction 
had been passed due to the landlord 
demanding for eviction. 


(8) Inthe event of landlord refusing to 
receive part-payment, Revenue Court is 
bound to receive the amount and keep it in 
deposit. Refusal by landlords to receive 
part-payments, would not mean that an 
order of eviction should follow. 


(9) Ifany agreed rent, had been arrived at 
and recorded, with a consent endorsement 
by both parties, thereafter no remission of 
the quantum of rent should be pleaded by 
the tenant, unless any statutory enactment, 
so provides. 


(10) In the event of passing eviction orde 
refusing further extension of time 
to the tenant, the Revenue Divisional 
Officer should give resons as to why any 


rent Cannot be granted. and the matter 
justifies eviction to be ordered. 


11. In case of failure to deposit the 
amount by the date, fixed an order of evic- 
tion cannot be passed on the same day, and 
it could be done only onthe next day, since 
during the course of the entire day fixed 
for remittance, the tenant has the right to 
deposit. It is not as if failure to deposit 
by the time the matter is called in the 
Revenue Court, it would mean that a 
default has been committed. Hence in the 
event of failure to deposit by the date fixed, 
an order of eviction could be passed only 
on subsequent date, as held in Ganapathi 
Padayachi v. Sri La Sri Subramania Desika 
Gnanasambanda Pandarasannadhi_ Avl. 
Dharmapuram Mutt. 


32. In C. R. P. Nos. 1290 to 1292, 1877 and 
2044 of 1981, the orders passed are identical 
to the order passed in C. R. P. No. 1289 of 


1981. 


33. In C. R. P. Nos. 2329 and 2330,of 1981, 
more or less the orders are similar to the 
order passed in C.R. P. No. 1289 of 1981. 
One of the points taken herein is that, the 
eviction order had been passed without 
noticing that the entire day was available for 
deposit of the amount as held in Ganapathi 
Padayachi v. Sri-La-Sri Subramania Desika 
Gnanasambanda Pandara Sannadhi Ayl., 
Dharmapuram Muttł, and therefore the 
orders suffer from this added infirmity. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PresBNr:—M. Fakkir Mohamed, J. 


Pandurangan Chettiar and anc ther 
Pe titioners* 


F 


Ekambaram Respondent. 
Civil Procedure Code (V of 1908), sections 47 
and 151, Order 21,rules 66 (2) and 90—Peti- 
tion for sale of immovable property attached 
before judgment—Sale papers filed along with 
the petition checked and found correct—Sale 
notice ordered—lInitial notice not served on 
the judgment-debtor — Substituted service 
ordered—After such service judgment-debtor 
entered appearance counter-claiming benefits 
under Act XIII of 1980—Value of property 
given in the sale papers not specifically 
disputed—Claim of judgment-debtor rejected 
—Execution petition posted for payment of 
decree amount to 21st March, 1980—A djourn- 
ment of the petitian by Court to 25th January, 
1980—On 25th January, 1980, judgment- 
debtor absent and counsel not turning up— 
Order by District Munsif to proclaim and sell 
—Sale held on 25th February, 1980 and 
confirmed on 29th April, 1980—Petition by 
the judgment-debtor to set aside sale under 


` sections 47 and 151, Civil Procedure Code, and 


34, Therefore all these petitions are allowed 
resulting in the orders being set aside and 
the matters remitted to Revenue Court for 
passing suitable orders, bearing in mind 
what has been stated above and to avoid such 
repetition in any future order. No costs. 


Petitions allowed. 





S.J. 





i. (1965)2M,L.J.14: 78 L. W.351. 


M. L. J.—27 


under T. N. Act XIII of 1980—Sale set aside 
on grounds of material irregularity and sale 
being for a nominal sum—Revision by the 
decree-holder to High Court—Or der set aside. 


The decree-holder filed E. P. No. 444 of 1979 
for the sale of the immovable property 
already attached before judgment on 9th 
January, 1975 inI. A. No. 58 of 1975 under 
Order 21, rule 66 of the Code of Civil Proce- 
dure. Along with the execution petition, the 
decree-holder had filed the sale papers and 
they were checked and found correct, There- 
after sale notice under Order 21, rule 66, Civil 
Procedure Code, was ordered. The initial 
notice was not served on the judgment-debtor 


ere 
*C. R. P. No. 2068 of 1981. 11th March, 1982. 
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and substituted service was ordered: After 
Substituted service of the sale notice was 
effected the judgment-debtor entered 
appearance through advocate and filed 
counter. In the counter the judgment-debtor 
claimed benefits of an agriculturist under Act 
XIII of 1980 and did not specifically dispute 
the value of the property given by decree- 
holder in the sale papers. The claim of the 
judgment-debtor was rejected and the execu- 
tion petition was posted for payment of the 
decree amount to 2Ist January, 1980. 
From 21st January, 1980, the execution peti- 
tion was adjourned to 25th January, 1980 as 
the presiding officer was on leave. On 25th 
January, 1980 the judgment-debtor was absent 
and his advocate failed to turn up. There- 
upon the learned District Munsif passed an 
order to proclaim and sell. The sale was 
held on 25th February, 1980, and confirmed on 
29th April, 1980.jSubsequent by the judgment- 


debtor filed an application under sections 47 . 


and 151 of the Code of Civil Procedure and 
under Act XIII of 1980. The Learned District 
Munsif allowed the execution petition and set 
aside the sale on the ground of undervalua- 
tion and there being a defect in the settlement 
of proclamation. ` The maintainability of the 
application was challenged in revision. 


Held:—It is under Order 21, rule 66 (2), that 
proclamation has to be drawn up after notice 
to the decree-holder and the judgment-debtor 
and according to the Madras Amendment to 
Tule 66 (2) the terms of proclamation shall be 
settled in Court after notice to the decree- 
holder and judgment-debtor. Itis conceded 
that the notice contemplated under Order 21, 
rule 66 (2) has been served on the judgment- 
debtor. It is crystal clear, therefore, that for 
setting aside for sale for non-compliance of 
any of the provisions contained in Order 21, 
rule 66 (1), the application to set aside the 
sale must be filed only under Order 21, rule 90 
Civil Procedure Code. [Para. 9.] 


In this case, the judgment-debtor who entered 
appearance through an advocate has filed a 
counter after receiving the sale notice under 
Order 21, rule 66, Civil Procedure Code, and 
has not chosen to attack the value given by 
the decree-holder in the sale papers though he 
has filed a counter invoking the benefits of an 
agriculturist which wasnegatived. Therefore 
it cannot be said that the judgment-debtor 
had no opportunity to mention his own valua- 


THE MADRAS LAW JOURNAL REPORTS 


[1983 


tion. Inthe absence of the valuation of the 
judgment-debtor, probably the executing 
Court did not fix any upset price and left the 
proclamation to be published at the valuation 
as given by the decree-holder, Atthe most 
if the valution given by the judgment-debtor 
in E. A. No. 85 of 1980 is taken as correct, 
the defect will amount only to an irregularity 
in the sale proclamation, but not a void sale 
proclamation. Even then according to judicial 
decisions the application will be only under 
Order 21, rule 90 and not under sections 47 
and 151, Civil Procedure Code. [Para 12.] 


Cases refered to:— 


Sankara Narayana v. Sankara Iyer, A. I. R. 
1954 T. C. 226; Appu v. Achuta Menon, 
(1926) I. L. R. 49 Mad. 333: 51M. L. J. 165: 
23 L.W. 652: A. I. R. 1926 Mad. 750; Nata- 
rajanv. Chamull Amarchand, (1971) 1 M.L. J. 
474 :84 L. W. 36 ; Dhirendranath Goral v. 
Sudhir Chandra Ghosh, (1965) 1 S. C. J. 219. 
(1964) 6 S.C. R. 1001 : A. I. R. 1964 S. C. 
1300; Satyanarayanamurthy v. Bhavanara- 
yana, I. L. R. (1957) A. P. 186 : (1957) 1. 
An. W. R. 233: A.4I. R. 1957 A. P. 185; 
A. P. V. Rajendran v. S. A. Sundararajan, 
I.L.R. (1980) 2 Mad. 1 :93 L. W. 47 : (1980) 1 
M. L. J. 198 :A. I. R. 1980 Mad. 123. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 


“the Court of the District Munsif, Kalla- 


kurichi, dated 22nd April, 1981, and made in 
E. A. No. 855 of 1980 in O. S. No. 25 of 
1975. 


T. V. Balakrishnan, for Petitioners. 


M. Srinivasan and K. Ramachandran, for 


Respondent. 
The Court delivered the following 


JUDGMENT.—The Civil Revision Petition is 
directed against the order of the District 
Munsif, Kallakurichi, dated 22nd April, 1981, 
in E. A. No. 855 of 1980 setting aside the 
execution sale held on 25th February, 1980. 


2. The decree-holder filed E. P. No. 444 of 
1979 for the sale of the immovable property 
already attached before judgment on 9th 
January, 1975, in I. A. No. 58 of 1975 under 
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Order 21, rule 66 of he Code of Civil 
Procedure. Along with the execution peti- 
tion, the decree-holder had filed the sale 
papers and they were checked and found 
correct. Thereafter sale notice under 
Order 2], rule 66, Civil Procedure Code, was 
ordered. The initial notice was not served 
on the judgement-debtor and substituted 
Service was ordered. After substituted 
service of the sale notice was effected the 
judgment-debtor entered appearance through 
advocate and filed counter. In the counter 
filed, the judgment-debtor claimed benefits 
of an agriculturist under Act XIII of 1980 
and did not specifically dispute the value of 
the property given by the decree-holder in 
the sale papers. The claim of the judgment- 
debtor was rejected and the execution peti- 
tion was posted for payment of the decree 
amount to 2Ist January, 1980. From 2\Ist 
January, 1980 the execution petition was 
adjourned to 25th January, 1980,as the 
Presiding Officer wason leave. On 25th 
January, 1980, the judgment-debtor was 
absent and the advocste failed to turn up. 
Thereupon, the learned District Munsif has 
passed the following orders:- 


ases Hence no F. N. is necessary Today 
J. D. called absent. At request proclaim 
and sell on 25th February, 1980, F. Hg. 
27th February, 1980.” 


The sale was beld on 25th February, 1980, 
and confirmed on 29th April, 1980. Subse- 
quently the judgment-debtor has filed 
E, A. No. 855 of 1980 under sections 47 and 
151 of the Code of Civil Procedure and under 
Act XIII of 1980, on 19th June, 1980. 


3. The learned District Munsif has allowed 
the execution application and set aside the 
sale on the ground that the property worth 
more than Rs. 7,500 was sold for a nominal 
amount of Rs. 2,510 and thatthe defect in 
the settlement of proclamation is materially 
irregular in the Court not fixing up the upset 
price and on the ground that if such an upset 
price had been fixed by the Court, the pro- 
perty would not have been sold for sucha 
low price in this case. The learned District 
Munsif has found that the judgment-debtor 
is not entitled to the benefits of Act XIII of 
1980 and he was of the opinion that the 
judicial decisions relied on by the decree- 
holder purchaser would not apply to the 


- decree, 
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facts of the case, and that the judgment- 
debtor was entitled to file the petition to set 
aside the execution, sale under sections 47 
and 151 of the Civil Procedure Code. a 


4. The short point for consideration is, 
whether the petition to set aside the sale 
filed under sections 47 and 151 of the Code 
of Civil Procedure is sustainable? 


5. The learned counsel for the revision 
petitioner has argued that the failure of the 
Court in not settling the proclamation of sale 
under Order 21, rule 66, Civil Procedure 
Code, is a proceeding in the course of the 
proclamation of sale, and that if there was 
any illegality or material irregularity in the 
settlement of the proclamation, the correct 
provision for filing an application to set aside 
the sale is Order 21, rule 90, Civil Procedure 
Code, ebut not sections 47 and 151 of the 
Civil Procedure Code. The learned counsel 
fee the respondent hascited the decisions 
reported in Sankara Narayana v. Sankara 
Iyer}. Appu v. Achuta Menon? and Nata- 
rajan v. Chandmull. Amarchand®; in support 
of the argument that the execution Court had 
failed to serve the notice contemplated under 
Order 21, rule 66, Civil Procedure Code, 
before the proclamation proceedings to be 
taken by the executing Court and that the 
sale being a void one, can be set aside by 
means of an application under sections 47 
and 151, Civil Procedure Code. When the 
attention of the learned counsel for the 
respondent herein was drawn to the fact 
that in those rulings the notice contemplated 
under Order 21, rule 66 had not been taken 
to the judgment-debtor, whereasin the 
present execution petition, which was filed 
within two years after the passing of the 
sale notice contemplated under 
Order 21, rule 66, Civil Procedure Code, was 
taken after verifying the correctness of the 
sale papers filed by the decree-holder, the 
learned counsel immediately withdrew his 
reliance upon the above three judicial deci- 
sions, 


6. Therefore, the respondent had to subs- 
tantiate whether he can take protection 





1, A.I. R.1926 T. C. 226. . 
2. (1926)1.L.R 49 Mad.333:23 L.W. 652:51 
M.L. J. 165: A. I. R. 1926 Mad. 715. 
3, (1971) 1 M. L. J. 474:84 L, W. 361. 
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under sections 47 and 151 for setting aside 
the sale, which was held after service of 
notice to him instead of filing thejsale setting- 
aside petition under Order 21, rule 90, Civil 
Procedure Code. The learned counsel for 
the respondent could not cite any direct 
decision on that point: 


7. On the side ofthe revision petitioner, 
the learned counsel has cited several judicial 
decisions both of the Supreme Court and of 
this Court and other High Courts to the 
effect that once sale notice has been taken 
under Order 21, rule 66, Civil Procedure 
Code andsaleis ordered, the person who 
seeks to set aside the sale has no other option 
but to invoke Order 21, rule 90, Civil Proce- 
dure Code, but not sections 47 and'151. In 
Dhirendranatha Goral v. Sudhir Chandra 
Ghosh', it was held by the Supreme Court 
that the non-compliance of the provisions of 
section 35 of the Bengal Money Lenders Act 
is a step in the proclamation proceedings and 
nota proceeding before the proclamation 
proceedings are taken and hence an applica- 
tion to set aside a sale for non-compliance 
of the provisions of section 35 of the said Act 
can be founded only under Order 21, rule 90 
of the Civil Procedure Code. Section 35 of the 
Bengal Money Lenders Act provides that the 
intended sale of property in execution of a 
decree passed in respect of a loan shall 
specify only so much of the property of the 
judgment-debtor as the Court considers to 
be saleable ata price sufficient to satisfy the 
decree, and the property as specified shall 
not be sold at a price, which is less than the 
price specificd in such proclamation. 


8. In the above case dealt with by the 
Supreme Court, the judgment-debtor was 
served with notice under Order 21, rule 66 
of the Code of Civil Procedure, but did not 
file any objection to the valuation, 
though he got the sale adjourned 
a number of times promising to pay 
the decretal amount, but failed to do so, and 
that thereafter two of the properties were 
sold in Court auction. Then, one of the 
jadgment-debtors filed an application in the 
executing Court for setting aside the sale 
under Order 21, rule 90 of the Code of Civil 
Procedure infer alia on the ground that 
section 35 of the Bengal Money Lenders Act 


1. (1964)6S. C.R. 1001 :(1965) 1 S, C, 3.219 ° 
A. I, R. 1964 S, C, 1300, 
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was not complied with. The trial Court dis- 
missed the application, and on appeal, the 
High Court held that though there had not 
been any substantial injury to the petitioner, 
the provisions of section 35 ofthe Bengal 
Money Lenders Act were mandatory and 
therefore the infringement of the said provi- 
sion would invalidate the sale. It is under 
these circumstances, it was held by the 
Supreme Conrt that the non-compliance of 
the provisions of section 35 of the Bengal 
Money Lenders Act with. reference to the 
sale proclamation would attract only an 
application under Order 21, rule 90 Civil, 
Procedure Code, for the purpose of setting 
aside the sale. 


9. In Satyanarayanamurthy v. Bhavanara- 
yana} the Full Bench of the High Court has 
held that if the proclamation is not properly 
drawn up, it cannot be said that there is a 
proper publication, because it would be 
publication of an improper proclamation of 
Sale, and that a violation of the provision of 
Tule 66 (2), ts only an irregularity in the publi- 
cation or conduct of sale and hence an appli- 
cation under Order 21, rule 90 alone can be 
filedfor setting aside such asale. The 
following observations are found in para- 
gtaphs 21 and 22 at page 189: 


“The principle to be deduced from these 
authorities is that breaches of the provi- 
sions of the Civil Procedure Code relating 
to execution against immovable properties 
commencing from their attachment down 
to their sale should all be dealt with under 
Order 21, rule 90, and not otherwise and 
that the order ofconfirmation under 
Order 21, rule 32, should give the final 
quietus to all objections which could be 
raised under Order 21, rule 90. 


If this view be correct, then there can be 
no doubt that a violation of the provisions 
of rule 66 (2) is only an irregularity in the 
publication or conduct of sale’. , 


It is under Order 21, rule 66 (2), proclama- 
tion has to be drawn up after notice to the 
decree-holder and the judgment-debtor and 
according to the Madras Amendment of 
rule 66 (2), the terms of proclamation shall 


tn AR 


=. (1957) 1 An. W. R. 233: 1. Li R. (1957) 
ALP. {86 7K. 1957 Ae P. 185. 
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be settled in court after notice to the decree- 
holder and judgment-debtor. It is conceded 
that the notice contemplated under Order 21, 
rule 66 (2) has been served on the judgment- 
debtor. Itis crystal clear, therefore, that 
for setting aside the sale for non-compliance 
ofany of the provisions contained in 
Order 21, rule 66 (2), the application to set 
aside the sale must be filed only under 
Order 21, rule 90, Civil Procedure Code. 


10. The Full Bench of the Madras High 
Court has adopted and expressed the same 
view in A. P. V. Rajendran v. S. A. Sundara- 
‘rajan. In 93 Law Weekly case, the petition 
to set aside the sale mentioned infer alia on 
the ground that the upset price for Lot 1 had 
been improperly reduced and that the sale 
proclamation did not contain either the place 
or the date of auction, nor did it contain the 
quantum of tax payable on the property. 
With reference to the abovesaid particular 
facts, the Full Bench has held that the irregu- 
larity and defects found by the trial Court will 
attract only Order 21, rule 90, Civil Procedure 
Code, as the defects and irregularities are in 
the preparation and settlement of the sale 
proclamation and not under section 47. The 
relevant observations are 
paragraph 21 at page 54. 


“We have to, therefore, held in this case 
that the irregularity and the defects found 
by the trial Court will attract only Order 
21, rule 90, Civil Procedure Code, as the 
defects and irregularity are in the prepara- 
tion and settlement of the sale proclama- 
tion and not under section 47. As the sale 
in this case has been impeached only on 
grounds which attract Order 21, rule 90, 
the judgment-debtor cannot escape the 
period of limitation by framing his applica- 
tion as one,under section 47”. 


11. Inthe present case also, we find that 
the application to set aside the sale has been 
filed under the cloak of sections 47 and 151 
as well as Act XIĦ of 1980 beyond the period 
of limitation prescribed for an application 
under Order 21, rule 90, Civil Procedure Code. 
Evidently, the petitioner has desperately 
mentioned as far as possible all the provisions 
of law that can be taken to his rescue, though 
at aa A E E 


1 I. L. R. (1980) 2 Mad. 1 : (1980) 1 M. L. J. 
198 : 93 L, W. 47:A, I, R 1980 Mad. 123, 
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such provisions will not help him. The Full 
Bench has also relied on Dhirendranatha 
Gorals case}, for the principle that, if 
the sale is sought is to be set aside on the 
ground of material irregularity in publishing 
or conducting the sale within the meaning of 
Order 21, rule 90, then section 47 cannot 
come into play at all. In the face of the 
catena of judicial decisions in favour of the 
revision petitioner, the learned counsel for 
the respondent herein is not able to cite any 
single direct judicial authority. 


12. In fact, the learned District Munsif 
himself has observed in his Order in the 
beginning of paragraph 7 as follows:— 


ae.. DO, it is evidence that the suit pro- 
perty was sold ata very low price. 
Further in this case as per the amended 
tule 6 of order 21 no upset price was fixed 
by this court before ordering the sale. 
The property was sold to the price given 
by the decree-holder in the sale papers”. 















no opportunity to mention his own valuation. 
In the absence of the valuation of the judg- 
ment-debtor, probably the executing Court 
did not fix any upset price and left the procla- 
mation to he published at the valuation given 
by the decree-holder. At the most, if the 
valuation given by the judgment-debtor in 
E. A. No. 855 of 1980 is taken as correct, the 
defect will amount only to an irregularity in 
the sale proclamation, butnota void sale 
proclamation. Even then, according to the 
judicial decisions discussed supra, the appli- 
cation will, lie only under Order 21, rule 90, 
Civil Procedure Code and not under sections 
47 and 151, Civil Procedure Code. In th 

circumstances, the revision petitioner is 
allowed with costs. The order passed by the 
trial Court setting aside the sale is set aside. 
E. A. No. 855 of 1980 stands dismissed. 


R. S. Petition allowed. 
S a a a 
J, (1965) 1 S.C. J, 219: (1964) 6S. C. R. 1001, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—S. Mohan, J. 


Syed Abdul Rahman Marakayar 
A ppellant*® 


V. 


Sahul Hameed and another 
Respondents. 


Deed—Construction—Suit for declaration of 
possession and Injunction—Author conveying 
property by way of gift to daughter with 
certain purposes to be carried out—Author 
remaining huqdar during his lifetime— 
Restriction imposed on alienation—Provisions 
for performance of moulet and fateha—Nature 
of deed, whether wakf or settlement—Nomen- 
clature not conclusive but relevant—Wakf not 
fllusory. 


Held :—Reading the several clauses of the 
document together and not in isolation, the 
dominant idea of the deed is to create a wakf 
and not merely to makea provision for the 
heirs or descendants. The twin objects 
mentioned in the document, namely, moulet 
and fateha could clearly constitute valid 
objects of the wakf. [Paras. 8, 13.] 


The wakf cannot be said to be illusory merely 
because no particular stipulation has been 
made in regard to expenditure thereon and 
it would depend upon the largeness of heart 
of the huqdar. [Para. 15.] 


The analysis of the deed, of wakf in the 
present case satisfied every test propounded 
in V. M. Mohin v. Wakf Board, (1967) 1 
M. L. J. 65 : A. I. R. 1968 Mad. 243 and this 
is an added reason for holding that the deed 
concerned in the present case isa deed of 
wakf. - [Para. 19.] 


Cases referred to : 
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M. L. J. 107 : I. L. R. 58 Mad. 204: 40 L.W. 
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501 ; Sakunthala v. Rasheedunnissa, (1974) 
87L. W. 266:A. I. R. 1974 Mad. 309 ; 
Ramanathan Chettiar v. Vada  Levval 
Marakayar, (1911) I. L. R. 34 Mad. 12 : 20 
M L. J. 254; Abdul Sattar Ismail v. Abdul 
Hamid Sait, (1944)2M. L. J.92:1.L. R. 
(1945) Mad. 276: A. I. R, 1944 Mad. 504 ; 
V. M. Mohin v Wakf Board, (1967)1M.LJ. 
65: A. I. R. 1968 Mad. 243 ; Kale Foula 
Sahib v. Nuseeruddin Sahib, (1895) I. L. R. 18 
Mad. 201:5 M. L.J. 40; Mozher Hussain 
Khan v. Abdul Hadi Khan, (1911) I. L. R. 33 
All. 400 : T. Mayil Ammal v.Pappa, (1960) 1 
M. L. J. 150:I. L. R. (1960) Mad. 487 : 73 
L.. W. 85: A. I. R. 1960 Mad. 318. i 


Appeal against the decree of the Court of the 
Subordinate Judge, Tirunelveli dated 29th 
July, 1980 in Appeal Suit No. 122 of 1979 
preferred against the decree ofthe Court of 
the District Munsif, Tenkasi in Original Suit 
No. 124 of 1977. 


A. Abdul Hadi, for Appellant. 


T. R. Rajagopalan and T. R. Rajaraman, for 
Respondents. 


The Court delivered the following 


JUDGMENT.—The first plaintiff is the appel- 
lant in the second appeal which arises out of 
O. S. No. 124 of 1977 on the file of the Court 
of the District Munsif, Tenkasi. He along 
with the second plaintiff filed the said suit 
for a declaration of his possession and for a 
permanent injunction restraining the defen- 
dants from interfering with his possession 
and enjoyment. 


2. The plaint averments are as under : The 
plaint property along with some other pro- 
perties originally belonged to the Vavasimithi 
Pillai alias Mohideen Mithi Pillai Rowther. 
They were gifted on Ist September, 1943, by 
Vavasimithi Pillal alias Mohideen Mithi 
Pillai Rowther in favour of the second plain- 
tiff, who is none other than his daughter 
(Exhibit A-1). The second plaintiff accepted 
the gift. In fact, the patta was also 
transferred in her name. The first plaintiff 
is the husband of the second plaintiff. The 
second plaintiff executed a deed of gift in 
favour of the first plaintiff on 8th December, 


1) 


1976 (Exhibit A-4). On and from the date 
of the gift deed, the first plaintiff was in 
possession and enjoyment of the properties. 
The defendants 1 and 2 are the sons of the 
plaintiffs. They sent a notice to the first 
plaintif questioning the validity of Exhibit 
A-4 and stating that the alleged deed of gift ia 
favour of the second plaintiff by Vavasimithi 
Pillai alias Mohideen Mithi Pillai Rowther 
was not an absolute gift, that on the contrary, 
it is a wakf under which they had been made 
the Huqdars and that, therefore, no title or 
interest could pass under Exhibi A-4. To 
this, a reply was issued by the first plaintiff 
on l9thApril, 1977, denying these allegations. 
The plaintiffs contended that inasmuch asa 
cloud was sought to be cast over the title of 
the first plaintiff, it had become necessary 
for him to prefer the suit, and since there 
was alsoa threat from the defendants to 
destroy the standing crops the prayer for 
injunction is asked for. 


3. Inthe written statement, it was averred 
that the suit was not maintainable. The deed 
dated Ist September, 1943, viz., Exhibit A-1, 
is a wakf settlement. The first schedule 
property in Exhibit A-1 is given for “Rasool 
Ulla Mavullah Sheriff Dharmam’’. Out of 
the income from the first schedule property, 
the funeral ceremony of Vavasimithi Pillai 
and the annual ceremony of fateha should be 
performed permanently. Only the remaining 
income was to be taken by the Huqdars. The 
objeet of the wakf is a lawful one. The pro- 
perties mentioned in the wakf have not been 
given by way of a gift. Apart from this, the 
deed of wakf also contained a restraint on 
alienation. Therefore, under Exhibit A-4, 
no title passed in favour of the first plaintiff. 
The said deed of gift is null and void. 


4. `An additional written statement was also 
filed stating that after the death of the second 
plaintiff on 21st August, 1978, the first plain- 
tiff has no rightto proceed with the suit. 
Hence, the suit abates. The right of succes- 
sion did not subsist. The mode of devolu- 
tion has been delineated in the deed of wakf, 
namely, Exhibit A-1. 


5. The learned District Munsif, on a consi- 
deration of the oral and documentary evid- 
ence, dismissed the suit. Aggrieved by the 
dismissal of the suit. the first plaintiff 
preferred an appeal in A, S. No. 122 of 1980 
on the file of the Sub-Court, Tirunelveli. 
The learned Subordinate Judge, concurring 
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with the findings of the trial court, dismissed 
the appeal. Hence, against this concurring 
judgment, the present second appeal has been 
preferred. 


6. Mr. Abdul Hadi, the learned counsel for 
the appellant, urges the following points for 
my consideration: (1) Ifa careful reading 
of Exhibit A-4 is done, it is very clear that 
what has been stipulated under the terms of 
the document was only a Moulet. In the 
instant case, we are concerned with the pro- 
perty forming the first schedule to this 
document, and in so far as the Moulet would 
consist of recitation of Koran unaccom- 
panied by apy other. Shortly, it would not 
constitute a valid object of the wakf. Even 
otherwise, the wakf is illusory, having regard - 
to the fact that only a sum of Rs. 25/- has 
been directed to be spent onthe same. Asa 
matter of fact, the founder of the wakf him- 
self has contemplated such a situation and 
he was to enjoy the remaining income, and 
after his death, the income was to be taken 
over by the daughter, and thereafter by her 
heirs. Therefore, having regard to the domi- 
nant object of the author of the wakf, it 
made provision only for the maintenance of 
the members of his family. (2) Mere reci- 
tation of Koran would not constitute wakf is 
evident from a reading of the decision of the 
Division Bench of this Court in Kunhamutty 
v. Ahmad Muballaht. (3) The Mussalman 
Wakf Validating Act also cannot be of any 
assistance to the defendants, because of the 
proviso contained to section 3 of the Act. 
In similar circumstances, it was held so in 
Mohiuddin Ahmed v., Sofia Khatun', 
T. Mayil Ammal v. Pappa®is a direct 
authority which goes a long way to help 
the appellant. In this case, it was stated 
there mere recitation of Koran over the tomb 
of a person would not amount to a valid object 
of the wakf The decision in Sukunthala v. 
Rasheedunnissa*, is an authority for the pro- 
position that where the disposition for the 
benefit of the poor was to be operative after 
the extinction of all the heirs of the wakif’s- 
daughter, the disposition is too remote and 
in, therefore, not moved by section 4 of the 
Mussalman Wakf Validating Act, 1913, 


1. (1935) 68 M. L. J. 107: 40 L. W. 806:1. L. R. 
28 Mad. 204 : A. I. R, 1935 Mad. 29. 

2. A. I.R. 1940 Cal. 501. 

3. (1960) 1M. L.J.150:I. L.R. (eW Mad. 487 

L.W. 85:A.I. R. 1960 Mad. 318. 

4. (1974) 87 L. W. 266: A. I. R.1974 Mad, 309, 
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Having regald to the above, the judgments of 
the Courts below, though concurrent, require 
to be set aside. 


7. Mr.T.R. Rajagopalan, the learned 
counsel for the respondents, urges first and 
foremost that the deed or wakf Exhibit A-1 
should be read as a whole. As far as the 
first schedule is concerned, apart from the 
moulet for which atleast a minimum of 
Rs. 25/. has to be spent per year, there is 
also the requirement to perform fateha at the 
time of the death anniversary of the found. 
“Fateha”, as had been understood in Rama- 
nathan Chettiar v. Vada Levvai Marak kayart, 
would mean distribution of alms to the poor 
during the celebrations. Therefore, even 
though such a fateha has to be done after the 
death of the founder, having regard to the 
dominant intention and further having 
regard to the styling of the deed itself, 
clearly thisisa deed of the wakf. In fact, 
in Abdul Sattar Ismail v. Abdul Hamid Sait?, 
this Court has taken the view after referring 
to Kunhamutty v. Ahmad Muballah', that the 
recital of Koran is also a valid object ofa 
wakf. The decision in V. M. Mohin v. Wakf 
Board, Madras*, is a clear authority on point. 
That was also a case of wakf-alal-aulad, and 
there was a prohibition against alienation. A 
similar term is found in Exhibit A-4. The 
deed is a styled as wakf. All this would 
clearly point out that it is onlya wakf and 
nota deed of gift as is contended by the 
other side. In view of this, there cannot be 
any difficulty in uphelding the judgments of 
the Courts below. a 


8. Having regard to the above contentions, 
It is necessary to analyse the terms of Exhibit 
A-1 insome detail. 


(1) The first thing that would strike anyone 
is that itis styled as a deed of wakf settlement. 
Even thereafter, mentioning the purpose for 
which the document is written, itis again 

- stated that it is a wakf settlement. It is true 
that the nomenclature by itself is not conclu- 
sive of the character of the deed. ButI am 
only referring to it as one piece of evidence. 
Be that so. 


——<< 


1, Tia I.L. 

2. (1944)2 M, 2.4, 
š 44 Mad. 504. 

3. 68:M.L. J. 107: A.1. 
4, (1967) 1M.L. J.65:A. 
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(2) Coming to the terms of the document, 
what is seen is, during hislifetime, the 
author of the wakf himself remained a 
Huqdar, and in the first schedule house, 
moulet has to performed. For that purpose 
a minimum sum of Rs, 25/- has to be spent. 


(3) the author of this document himself 
clearly says that this property shall not be 
encumbered or alienated by any person. 
Likewise after his death, the daughter was 
required to be the Huqdar and she was to 
enjoy the property during her lifetime without 
erecting any encumbrance whatsoever and 
from out of the income, she has to perform 
moulet. 


(4) Then comes another important require" 
ment, viz., that after the death of the authors 
Fateha has to be performed, There again, it 
is reiterated that as stipulated. above, the pro- 
perty shall not be either alienated or encum- 
bered in any manner. Itis only tho income 
that has to be spent for these purposes. 


(5) Lastly, it is stated in the document that 
in the event of there being no heirs to 
the daughter or there boing no male heirs in 
the succeeding generations, it will be open to 
the female heirs or the descendants to be the 
huqdars and perform the above, viz., moulet 
as well as fatela. Therefore, by a reading of 
these clauses together and not in isolation, 
the only impression that could be gained is 
that the dominant idea of the deed was to 
create a wakf and not merely to make a pro- 
vision for the heirs or the descendents as is 
sought to be contended by the appellant. 


9, Lwilltake up the question as to whether 
moulet would constitute a valid object of the 
wakf. In “Principles of Mahomedan Law” 
by Mulla (Seventeenth Edition) section 178 
(page 173), in cataloguing the valid objects of 
the wakf, itis stated at page 174 (item 11), 


“residing the Koran in public places, and 
also at private houses”. 


However, what is relied on by Mr. Abdul 
Hadi, the learned counsel for the appellant, 
is a ruling of this Court in Kunhamutty v. 
Ahmad Musaliart, That case was a decision of 
a Division Bench of this Court consisting of 





enna 
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Beasley, C. J. and King, J. holding that the 
dedication of certain properties for the pur- 
pose of reciting Koran over the tomb of a 
private person would not constitute a valid 
wakf. The learned Judges further held that 
though the provisoto section3 of the 
Mussalman Wakf Validating Act (VJ of 1913), 
stated that the object must be considered as 
a religious, pious or charitable purpose of a 
permanent character, the words “‘or chari- 
table” would not be a disjunctive clause, and 
ultimately, it is concluded at page 31: 


“In our view, it is quite clear that the 
dedication in question being merely for the 
purpose of reciting the Koran over a tomb 
of i. private person did not create a valid 
wakf....” 


Certainly, in so far as it supports the case of 
the rc he is entitled to rely upon the 
said decision. The one important feature 
' which cannot be lost sight of is that it did 
not remain with mentioning only moulet. As 
I said above, there is also a further require- 
ment to perform fateha. The reason why I 
say that this constitutes an important point 
is that the very ruling cited above, refers to 
Kale Foula Sahib v. Nuseeruddin Sahib}, 
wherein fateha was also contemplated. 
That distinction is brought out at page 30 by 
the learned Judges. This apart, ‘‘Principles 
of Mohamedan Law” by Mulla (Seventeenth 
Edition), section 178 (page 174) itself refers 
to performance of annual fateha of the 
settlor and the members of his family asa 
valid object of the wakf. The direct case 
concerning this is Ramanathan Chettiar v. 
Vada Levvai Marakayar*, which is alsoa 
ruling of a Division Bench. There it was 
held that the performance of fateha (distribu- 
tion of alms to the poor accompanied with 
prayers for the welfare of the soul of the 
deceased persons), which so far as it involves 
the expenditure of any money, consists in 
feeding the poor, is a valid object of wakf. 
When the learned counsel for the respon- 
dents strongly relied on this ruling, an 


1, oii} I. L.R.18 Mad, 201: 5. M. L. J. 40. 
I, L. R. 34 Mad. 12 :20 M. L. 254. 


M. L, §,.—28 
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attempt was made by the learned counsel for 
the appellant to contend that fateha does not 
invariably include the distribution of alms to 
the poor. This means I will have to ascer- 
tain the correct meaning of fateha. 
Wilson’s Glossary of Judicial and Revenue 
Terms states as follows:- 


“FATHIA, corruptly, FATTAHA, 
FATHEH and FATEEAH, an opening, 
Commencement. The first SURA or 
chapter of the Koran, which being read for 
the benefit of dying Mohammadens, the 
word has come, in India, to signify prayers 
offered up for defunct persons on different 
days after their death, Accompanied by 
Alms and Distribution of Food as Fatiha- 
chaharam, on the twentieth, etc. also 
oblations and offerings to saints, anda 
variety of prayers and ceremonies used at 
marriages and funerals, including one 
observed by women in commemoration of 
Fatima, the daughter of Mohammed. 
called the Fatiha Sahnak, from Sahnak, a 
dish, sweatmenta in small vessels being 
distributed to the female assistants.” 
(Italics supplied): 


Therefore, it is too late in the day to contend 
that Fateha is not accompanied by giving of 
alms to the poor. In fact, in one of the later 
decisions of this Court in Abdul Sattar 
Ismail v. Abdul Hamid Sait', the question 
arose whether the reading of Koran in public 
places and also at private houses would 
constitute a valid. object of the wakf. The 
learned Judges held at page 100. 


“The fourth object is the reading of the 
Koren in public placed and also at private 
houses. Here the plaintiff relies on the 
judgment of Stanley, C. J., in Mozher 
Hussain Khan v. Abdul Hadi Khan?, and the 
judgment of this Court in Kunhankutty V. 
Ahmad Musallah®. In the former case, 
Banerji, J. held that where a substantial 
portion of the income of the 
property- was devoted to the wakf 


1. (1944)2 M.L. J.92 at page 99 iI. L.R. (1945) 
Mad 276. 
ona e L. R. 33 All. 400. 


pA : 
3. (1934) 68 M. L.J. 107:1. L. R.58 Mad. 204 ; 
A. I, R. 1935 Mad. 29. 
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expenses of burning lamps ina mosque and 
the salary of Hafiz and readers of the Koran 
the wakf was valid. Stanley, CJ. doubted 
the validity of such a foundation. In the 
second case this Court held that the dedica- 
tion of property for the purpose of providing 
funds forthe recitation of Koran over the 
tomb of a private person, although he bea 
descendant of the Prophet did not create a 
valid wakf. On the other hand, the defen- 
dants rely upon the provisions of the Wakf 
Validating Act and the following passage to 
be found in Ameer Als work on 
Mohammaden Law Vo. I, P. 273). 


11. ‘The words ‘piety’ and ‘charity’ have a 
much wider significance in Mussalman Law 
and religion than in any other system. Khair, 
Bier, Ishan, etc., include every purpose 
which is recognised as good or pious under 
the Mussalman religion and the Mussalman 
Law,and the testjof what is ‘good’ or 
‘pious’ or ‘charitable’ is the approval of the 
ALMIGHTY. Every ‘good purpose’ 
(Wajshul-Khair) which God approves, or by 
which approach (Kurbet) is attained to the 
Deity, isa fitting purpose for a valid and 
lawful wakf or dedication. A provision for 
one’s self, for one’s children for one’s 
relatives, isas good and pious an act as 
dedication for the support of the General 
Body of the poor’. 


12. This is not a case of the founder of wakf 
merely directing the Koran to be read over 
his tomb and therefore does not fall within 
Kunhankutty v. Ahmad Musaliart. The 
reading of the Koranin Public and private 
places can only be regarded as religious and 
pious and it seems to us that it must also be 
regarded as charitable, for the reading is for 
the benefit of all Mussalmans. The fact that 
money may be expended on the reading of 
the Koran in private places as well asin 
public “places does not detract from the 
religious, pious and charitable character of 
the object.” 


13. Therefore, having regard to the above 
ruling, notwithstanding the observations 
made in Kunhankutty v. Ahmad Musaliart, 
I have not the slightest hesitation in holding 





1. (1934) 68 M. L. J. 107: 1. L, R. 58 Mad 204: 
A.I. R. 1935 Mad. 29. 
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that the twin objects mentioned in Exhibit 
A-1 would clearly constitute vaild objects of 
the wakf. 


14. I may now refer to T, Mayil Ammal v. 
Pappał. That is a ruling of Subrahmanyam, 
J. in that case, the learned Judge states : 


“It is argued that, since the income other 
than the sum of Rs. 5 directed to be spent 
on the performance of fate on the 
Prophet’s birthday and the feeding of the 
poor on that day, is directed to be given 
not to the wakif’s descendants as such but 
to the wakif’s descendants in their capacity 
as Mutavallis, the object of that part of the 
instrument cannot be said to be the 
maintenance and support of the 
descendants of the founder of the wakf. 
I am unable to agree. The wakif’s 
daughter and descendants were constituted 
trustees in order to prevent them effectively 
from alienating the properties. The docu- 
ment expressly states that subject to the 
obligation to spend Rs. 5 on the 
performances of the charity and to pay the 
kist, they might utilise the income for their 
own benefit without any power of aliena- 
tion. 


They are described as trustees in order to 
make it clear that they have no power of 
alienation over the properties and are 
subject to the obligation of performing 
the charities described in the instrument. 
Otherwise, the purpose of the beneficial 
interest conferred on them is not to 
remunerate them for the services they 
render as trustees, but to provide for their 
maintenances and support because they are 
the descendants of the wakif. I find 
that the main purpose of the instrument 
wasto provide for the maintenance and 
support of the plaintiff and her descendants 
and that it was a concurrent purpose that — 
Rs, 5 a year should be spent on the charity 
specified in the instrument, namely, the 
performance of the fatis and the feeding of 
Fakirs on the Prophet’s birthday.” 


15. On this, itis argued that there the amount 
to be spent was only a sum of Rs. 5 for the 
performance of fateha, and in the instant 





1, (1960) 1 M. L. J. 150:A. I. R. 1960 Mad. 318: 
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case, it is equally a negligible sum and, there- 
fore, the wakf is illusory. Iam totally unable 
to accept this contention, because for 
moulet what has been ordained is an 
expenditure of a minimum of Rs. 25 per year. 
As regards fateha, no particular stipulation 
has been made. It would depend upon the 
largeness of the heart of the Huqdar. There- 
fore, this ruling is out helpful, and conse- 
qotly, I am not in a position to hold that the 
wakf is illusory. Once this position is 
arrived at. I do not think it is necessary for 
me to go into the larger aspect of the matter 
whether section 3 of the Mussalman Wakf 
Validating Act would protect this wakf or 
not. Undoubtedly, these are valid objects of 
the wakf as recognised by the Mahomadan 
Law, concerning which I have already 
referred to the leading authorities. 


16. In this view, I do not think it is 
necessary for us to refer to either Mohiddin 
Ahmedv. Sofia Khatunt, or Sakunthaia v. 
Rashee dunnissa®. 


17. The next decision that can be usefully 
referred to is that of Venkataraman, J., in 
M/s. V. E. Mohin v. Wakf Board, Madras’. 
In that case, the learned Judge was dealing 
with more or lessa similar situation. The 
head aote of that decision runs as follows : 


“The deed of wakf executed hy a Muslim 
woman provided that she willbe entitled 
to enjoy the income of certain properties 
and after her lifetime, son of her brother 
was to receive and enjoy the income, and 
was to perform in accordance with the 
family custom, a barisia and fathis of her 
father, and was also to feed a traveller 
every day, after his lifetime his descendants 
were to enjoy the income and conduct the 
above charities; in the absence of his issues 
his élder sister or her decendants were to 
enjoy the income and do the charities ; the 
persons mentioned and their descendants 
were not entitled to alienate the pro- 
perties : 


18. It was held, that the deed wasa valid 
wakf-alal-aulad. It was not correct to say 


1. A.I. R.1940 Cal. 501. 


2. (1974) 87 L.W. 266: A. I.R.1975 Mad. 309. 


3. (1967) 1M. L.J. 65: A.I, R, 1968 Mad. 243 
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that there was no transfer of ownership to 
God, and that only a charge was created for 
the charities. The deed wasstyled as a wakf 
deed and the term:‘wakf’ implied a transfer 
of ownership to God. - There was no transfer 
of ownership to the brother’s son of the wakf 
but he was only to enjoy the income subject 
to the performance of the charities. Further, 
the prohibition against alienation was con- 
sistent with wakf and was inconsistent 
with a transfer of ownership to the brother’s 
son. The performance of the annual berssia 
and fathis for the father and the feeding 
ofa traveller were valid dbjects of wakf”. 


19. The analysis of the deed of wakf in this 
case conforms to each and every test pro- 
pounded by the learned Judge in that case 
and, therefore, this is an added reason fo 
holding that Exhibit A-1 is only a deed of 
wakf, and it is not a deed ofjgift. 1 am unable 
to see any justification for interfering with 
the concurrent findings of the Courts below. 


20. Hence, the second appeal fails and is 
hereby dismissed. There will be no order as 
to costs. 


R. S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—S. Nainar Sundaram, J. 


T. K. Sundaram Petitioner* 
Y. 
V. Balraj Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 18—Tamil 
Nadu Buildings {Lease and Rent Control) 
Rules (1974), rule 16 (3), Code of Civil Pro- 
cedure (V of 1908), sections 151, 144— 
Scope of the third proviso to rule 16 (3)—Con- 
troller’s order for eviction of fenant—Appeal to 
appellate authority—Dismissal of appeal for 
default—No stay during pendency of appeal— 
Application to set aside order of dismissal— 
Notice served on landlord—Execution of evic- 
tion order—Landlord obtaining possession 
— Respondent applying for re delivery—Redelj- 
very ordered—Revision to High Court—Con- 
troller has all powers of a Civil Court— 
Includes inherent power to order restitution 
in appropriate cases. 


Sub-rule (3) of rule 16 of the Tamil Nadu 
Buildings (Lease and Rent Control) Rules, 
deals with the processtoset aside an 
ex parte order passed againsta tenant or 
landlord or an order of dismissal for default. 
The third proviso to the Rule contemplates 
that all execution proceedings pursuant to 
the order of dismissal for default being 
stayed untilthe disposal ofthe application 
for setting aside the said order. [Para. 2.] 


By virtue of section 18 of the Tamil Nadu 
Act XVIII of 1960 though the process of 
execution is laid and prosecuted before the 
Controller, yet he executes the orders referred 
to therein as if they are orders passed bya 
Civil Court and he has all the powers of a 
Civil Court. The contingency for restitution 
may not strictly arise as contemplated under 
section, 144 of the Code of Civil Procedure. 
The Controller is equated toa Civil Court 
for the purpose of exercising all the powers 
of a Civil Court. As such, the Controller is 
clothed with an inherent power to order 
restitution in appropriate cases, though the 
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mstter may not strictly come within the 
ambit of section 144 of the Code. 
[Paras. 9, 3.] 


Cases referred to:— 


Md. Sukri Sahib v. Madhava Kurup, (1949) 1 
M. L. J. 376: A. I. R. 1949 Mad. 809; 
Md. Hussainv Pitchat, (1970) 2M. L. J. 663: 
Thangaswamy Chettiar v. Bapoo Sahib, (1949) 
2M. L., J. 699: 62 L. W. 876 ; Narayana- 
swami v. Renuka Devi, (1960) 2 M. L. J. 318: 
I. L. R. (1960) 2 Mad. 512 : 73 L. W. 128: 
A. I. R. 1960 Mad. 298 ; B. V. Patankar vy. 
C. G. Sastry, (1961) 1 S. C. J. 221 : (1961) 1 
S. C. R. 591 : A. I. R. 1961 S. C. 272. 


Petition under Article 227 of the Constitution 
of India praying the High Court to revise the 
order of the Court of Small Causes, Madras, 
(XI Judge) dated 22nd December, 1981 and 
made in M. P. No. 779 of 1981 in R. P. 
No. 1219 of 1981 in H. R. C. No 1909 of 
1980. 


Inamdar Abdul Salam, for Petitioner. 


A. C. Munuswami Reddy, for Respondent. 


The Court made the following 


ORDER.—The ‘landlord’ within the meaning 
of Tamil Nadu Buildings (lease and 
Rent Control) Act XVIIL of 1960 hereinafter 
referred to as the Act, is the petitioner in 
this revision filed under Article 227 of the 
Constitution of India. The respondent herein 
is the ‘tenant’ within the meaning of the 
Act. The petitioner sought eviction of the 
respondent under the provisions of the Act 
in H. R. C. No. 1909 of 1980 on the file of 
the Eleventh Judge, Court of Small Causes, 
Madras, hereinafter referred toas the: Con- 
troller. Eviction was ordered on 10th 
November, 1980 The respondent preferred 
H. R. A. No. 222 of 1981 tothe concerned 
appellate authority and the said appeal was 
dismissed for default on 28th September, 1981. 
While the appeal was pending, there was no 
order of stay in M. P. No. 107 of 1981. The 
respondent preferred M. P. No. 631 of 1981 to 
set aside the order of dismissal for default on 
16th October, 1981. The provision quoted 
in the application was rule 23 ofthe Tamil 
Nadu Buildings (Lease and Rent Control) 
Rules. Obviously, this is a mistake for 
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rule 16 of the Tamil Nadu Buildings (Lease 
and Rent Control) Rules, 1974, hereinafter 
referred to as the Rules. The appellate 
authority ordered notice to the petitioner 
herein on 6th November, 1981. It is 
admitted that notice was served on the 
counsel for the petitioner on 21st November, 
1981. Yet, the petitioner sought execution 
of the order of eviction in H. R. C. No. 1909 
of 1980 by filing E. P. No. 1219 of 1981 
before the Controller and obtained an order of 
delivery on 21st November, 1981. The peti- 
tioner was obliged to seek an order for 
breaking open and police protection, 
obviously since he could not obtain posses- 
sion by peaceful process. On 27th 
November, 1981, the Controller directed 
delivery of possession by breaking open the 
premises with police aid and on 28th 
November, 1981. possession was taken by the 
petitioner. On 31st November, 1981, the 
respondent filed M. P. No. 779 of 1981 
before the Controller for redelivery, quoting 
the provisions of sections 144 and 151 of the 
Code of Civil Procedure, hereinafter referred 
‘to as the Code. The Controller directed 
redelivery on 22nd December, 1981, and this 
revision is directed against the order of the 
Controller. 


2. Mr. Inamdar Abdul Salam, learned counsel 
for the petitioner would put forth two 
contentions coveting interference by this 
Court with the orders passed by the 
Controller. One is that the Controller 
misconstrued rule 16 of the Rules when he 
proceeded on the basis that by the filing of 
the application.....M.P. No 631 of 1981, the 
execution proceedings in H. R. C. No. 1909 
of 1980 must be deemed to have been stayed. 
Rule 16 of the Rules delineates the procedure 
for the disposal of appeals by the appellate 
` authority under section 23 of the Act. For 
the purpose of this revision we are only 
concerned with the implications of the third 
proviso to sub-rule (3) of rule 16 of the 
Rules. Sub-rule (3) deals with the process 
to set side on ex parte order passed against a 
‘tenant’ or a ‘landlord’ or an order of dis- 
missal for default. The third proviso to the 
said sub-rule reads as follows: 


“Provided also that where an application for 
setting aside an ex parte order or the order 
of dismissal for default has been received 
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under this sub-rule for the first time, all 
execution proceedings, in pursuance of the 
ex parte order or the order of dismissal for 
default shall be stayed until the disposal 
of the application”. 


There is no dispute that the application, 
M. P. No. 631 of 1981, filed for setting aside 
the order of dismissal for default was one 
preferred for the first time. A bare reading 
of the proviso leaves no room for doubt that 
where such an application has been received 
by the appellate authority under sub-rule (3), 
all execution proceedings in pursuance of the 
order of dismissal for default shall be stayed 
until the disposal of the application. What 
the learned counsel for the petitioner states 
ig that the proeedings in execution in 
H. R. C. No. 1909 of 1981 cannot be stated 
to be execution proceedings in pursuance of 
the order of dismissal for default, so as to 
attract this proviso. According to the 
learned counsel, only the proceeding in 
execution of the very orders passed by the 
appellate authority must be deemed to be 
stayed by virtue of the proviso, and not 
execution of the order passed in the parent 
proceedings. This is an obvious misconcep- 
tion. The expressions used in the proviso 
clearly refer to all execution proceedings in 
pursuance of the ex parte order or the order 
of dismissal for default. In the case of an 
appeal preferred by a landlord against the 
dismissal of his application for eviction by 
the Controller, there is a possibility that the 
tenant remains ex parfe, and the appellate 
authority reverses the order of the Controller 
and passes an ex-parte order in appeal for 
eviction of the tenant. In such a case, there 
will be execution proceedings in pursuance of 
the ex=-parfe order passed by the appellate 
authority. Ina case where an appeal has 
been preferred by the tenant against an order 
of eviction passed by the Controller, there is 
a possibility that the landlord remains ex 
parte and the tenant may succeed in having 
the appeal allowed in his favour setting aside 
the order of eviction passed against him by the 
Controller. Such an order passed ex parte 
against the landlord by the appellate 
authority could not be the subject-matter of 
execution proceedings, except for costs 
awarded or for restitution, in case possession 
has been taken already by the landlord, at 
the instance of the tenant, If the appeal 
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preferred by the tenant against an order of 
eviction passed against him by the Controller 
is dismissed for default, the parent order of 
eviction, which would have been stayed. 
gets revived and execution proceedings 
thereof could be prosecuted and this be- 
comes possible only pursuant to the order of 
dismissal for default of the appeal by the 
tenant. Hence the proviso contemplates all 
execution proceedings pursuant to the order 
of dismissal for default being stayed until the 
disposal of the application for setting aside 
the said order. In the case of an appeal 
preferred by the landlord against the 
dismissal of his application for eviction, the 
said appeal also may be dismissed for default 
and in such a contingency. there may not be 
a chance for prosecuting the execution 
prosecdings, except for costs awarded 
against the landlord. Hence, Iam not able 
to appreciate and accept the first submission 
of the learned counsel for the petitioner. If 
the correct legal position, as explained 
above, is applied, then it has te be held that 
the execution in E. P. No. 1219 of 1981 was 
prosecuted only pursuant to the order of 
dismissal of the appeal by the appellate 
authority and the delivery obtained by the 
petitioner could not be sustained in law, 
since there was a stay by virtue of the 
proviso referred to above. 


3. Secondly, learned counsel would contend 
that the Controller had no competency to 
order restitution as he did. This submission 
omits to take note of the well-accepted legal 
propositions in this regard. The Controller 
was admittedly exercising the powers ofa 
civil Court when dealing with execution of 
the order of eviction. Section 18 of the Act 
states that the orders enumerated therein 
shall be executed by the Controller under thc 
Act as if such an order is an order of a civil 
Court and for this purpose, the Controller 
shall have all the powers of a civil Court. 
Though there may be some difficulty with 
reference to the invocation of the aid of sec- 
tion 144’ of the code, yet, the Controller 
having been vested with all the trappings and 
powers of a civil Court definitely could order 
restitution under section 151 of the Code, if 
not under section 144, Section 144 by itself 
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does not confer any new right which a party 
litigant otherwise ossesses under the 
general law. The civil Court is clothed with 
an inherent jurisdiction to order restitution 
in appropriate cases where the ends of justice 
do demand the same. Such a power is availa- 
ble to the civil Court even though the applica- 
tion for the exercise of that power may not 
come within the ambit of section 144 of the 
Code. There .was stay pursuant to the 
proviso referred to above. In spite of it, and 
practically in breach of it, execution was pro- 
secuted and delivery of possession was 
obtained. To decline restitution in sucha 
contingency would be practically nullifying 
the benefits of stay conferred by the said 
proviso. There is plethora of decisions 
countenancing the inherent power of civil 
Court to grant restitution, apart from section 
144 of the Code. I do not feel obliged to refer 
to allof them, except those which havea 
bearing On rent control statutes. 


4. In Md. Sukri Sahib v. Madhava Kurup}, 
a Division Bench of this Court consisting of . 
Horwill and Rajagopalan, JJ. held that poses- 
sion got by a decree-holder in execution 
without the executing Court being aware of 
the inhibitions found in the provisions of the 
Madras Non-residential Buildings Rent 
Control Order (1942), as amended on IIth 
August, 1944, can definitely be restored by 
the executing Court under section 151 of the 
Code. 


5. In Thangaswamy Chettiar v. BapooSahib3, 
Horwill and Balakrishna Ayyar, JJ., held that 
it is a basic rule that Courts will not permit a 
suit or to suffer by reason of a wrong order it 
has made and that when once the error is dis- 
covered, it will, as far as possible, put him in 
the position which he would have occupied if 
the wrong order had not been made, and the 
right to restitution is not derived from sec- 
tion 144, Civil Procedure Code, and that sec- 
tion only prescribes the method of enforcing 
the right. The case dealt with by the learned 
Judges arose under Madras Act XV of 1946, 


ee, 


1, (1949) 1M. L. J. 376 :A.I.R.1949 Mad. 809, 
2. (1949)2 M. L.J. 699 ; 62 L. W. 876 
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the relevant provision of which as notas 
patently worded as section 18 of the Act. 
There the landlord got an order of eviction 
and actually got possession in execution, and 
on appeal, the order of eviction was reversed 
and the tenant applied for restitution and re- 
delivery, which were ordered and effected. 
The jurisdiction of the ‘civil Court to order 
restitution was questioned. The learned 
Judges, treated the application for restitution 
as an application for execution itself. 


6. In Narayanaswamy v. Renuka Devi’, 
Balakrishna Ayyar and Subrahmanyam, JJ. 
countenanced the proposition that if execu- 
tion of the order passed under the rent 
control statutes is before a civil Court, the 
provisions of the Code relating to execution 
could apply to such proceedings, except to 
the extent to which such procedure is 
modified by any express provisions of the 
rent control statutes. 


7. InB.V. Patankar v. C.G. Sastry? the 
Supreme Court has countenanced the pro- 
position that if the executing Court ignores 
the inhibtions of the provisions of the rent 
control statutes and passes an order of 
delivery of possession in execution, the order 
can be set aside and an order of re-delivery 
to the tenant can be passed on an application 
ee section 47 read with section 151 of the 
e, 


8. InMd. Hussain v. Pitchaia*, Ramanujam 

J. practically summarised the available case 

law on the subject and held that while execut- 

ing the orders passed under the Act, the 

civil Court could order restitution invoking 

A aera powers under seciion 151 of the 
ode. 


9. Byvirtue of section 18of the Act 
though the process of execution is laid and 
prosecuted before the Controller, yet he 
executes the orders referred to therein as if 
they are orders passed by a civil Court and 
he has all the powers of a civil Court. The 
ontingency for restitution may not strictly 
arise as contemplated under section 144 of 
the Code. The Controller is equated to a 


ee 
1. a) 2M. L.J. 318: I. L.R. 1960 Mad. 512: 
a (1361) l 3! a Bo Aly Mad, 298, 
: oC. J. 221: (1961) 1 S.C, 591: 
A.E R. 1961 S, C. 272. ; ) B 
3. (1970) 2 M. L. J. 663. 
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civil Court for the purpose of exercising all 
the powers of a civil Court. As such, the 


Controller is clothed with an inherent power 
to order restitution in appropriate cases, 
though the matter may not strictly com 

within the ambit of section 144 of the Code. 


10. The proposition of law being well- 
settled, and also delienated in the pronoun- 

cements referred to above, I have to hold. 
that the Controller did not commit any error 

of jurisdiction or error of law when ordering 

redelivery, which order is being impugned in 

the present revision. This obliges me to dis- 

miss the revision and accordingly, the same 

is dismissed. 


11. There will be no order as to costs. 


S. J. Revision dismissed. 


a ee] 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—S. Ratnavel Pandian, J. 


S. A. Ahamed eo. Petifioner® 
v. 
Alagar and others «. Respondents 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 14 (1) (b)— 
Petition for eviction—Demolition and recons- 
truction—Proposed demolition of two parti- 
tion walls and putting up of two steel beams, 
not ‘demolition and reconstruction’ within 
the meaning of section 14 (1) (b). 


The mere demolition of two walls which are 
in the nature of partition walls and the 
putting up of two steel beams will not 
materially change the structure of the 
building or give it an entirely new face 
though the cubical content of the space 
enclosed is increased; and thus it will not 
amount to ‘demolition and reconstruction’ 


SS a eee ee, 


*C. R. P. Nos, 1238, 1239 and 1240 of 1981. 
29th July, 1982. 
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within the meaning of section 14 (1) (0) of 
the Tamil Nadu Act XVIII of 1960. 
[Paras, 11, 7.} 


Cases referred to:— 


Pattabiraman v. Accommodation Controller, 
(1971) 2M. L. J. 326 : 84 L. W. 779 : (1972) 
R.C J. 270: A. I. R. 1972 Mad. 102 ; 
K. Krishnan v. Munuswamy, (1978) 2 M. L. J. 
` 510: I L. R. (1978) 3 Mad. 193: (1978) 2 
R. C. J. 520 :91 L. W. 454: A. I. R. 1979 
Mad. 50; Metalware and Company v.Bansilal, 
(1979) 2 S. C J. 377 : (1980) 1 M. L. J. (S. C.) 
1: (1979) 3 S. C. C. 398 : (1979) 2 R.C. J. 
452 : A. I. R. 1979 S. C. 1559 ; Kanakavel v. 
Drugs and Chemicals, (1980) 2 M. L. J. 392; 
T. Thirupathi v. Maimoon Bibi, (1981) 
r. L. N. J. 510. 


Petition under section 25 of the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act XVIII of 1960 as amended by Act 
(XXIII of 1973) praying the High Court to 
revise the orders of the Court of the Subordi- 
nate Judge (Prl) (Appellant Authority), 
Dindigul, dated 6th October, 1980 and passed 
in (1) C. M. A. No. 138 of 1979, (2) C. M. A. 
No. 140 of 1979 (3) C.M. A. No. 142 of 
1977 respectively D. M. C. (i) R. C. O. P. 
No. 34o0f 1977 Periyakulam) R. C. O. Nos. 
34 of 1977 Rent Controller (District Munsif), 


R. Krishnamurthi Advocate General for 


Muthukumaraswami for Ramajagadeesan and 
Sethuraman, for Petitioner. 


M. V. Krishnan and R. Nandakumar, for 
Respondents. 


The Court made the following 


ORDER.—These three revision petitions are 
preferred by one S. A. Ahamed, the landlord 
in R. C. O. P. No. 35 of 1977 on the file of 
the Rent Controller (District Munsif), 
Periakulam. He fileda single petition 
seeking the eviction of all the respondents in 
these three revisions, under sections 10 (3) 
(a) (iii) and 14 (1) (6) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960 (hereinafter referred.to as the Act), on 
the grounds that the building is required for 
carrying on his business and that the same is 
bona fide required for demolition and recon- 
struction. The Rent Controller found both 
the grounds in favour of the landlord and 
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ordered eviction. Aggrieved by the said 
order of the Rent Controller, the three 
tenants filed three independent appeals 
which were numbered asC. M. A. 
Nos. 138, 140 and 142 of 1979 before the 
appellate authority (Principal, Subordinate 
Judge, Dindigul, who rendered a common 
judgment allowing the appeals and setting 
aside the order of eviction passed by the 
Rent Controller for the reasons set out in the 
said judgment, holding that the building is 
required neither for immediate demolition 
and reconstruction nor for the purpose of 
carrying on the landlord’s own basiness. 
ae these revision petitions by the land- 
ord. 


2. Before adverting to the contentions 
raised by the learned Advocate-General on 
behalf of the revision petitioner in this batch 
of revisions, I would like to point out certain 
facts on the basis of which the order of 
eviction has been sought. The demised pro- 
perty isa single house situate in Periakulam 
Town abutting Kamaraj Road and facing 
south. The front portion of the building is 
divided into two parts with a passage in 
between. Adjoining these two parts, there 
is a hall on the northern side. The Commis- 
sioner in his plan Exhibit-2 has indicated the 
two parts in the front portion of the building 
as ‘A’ and ‘C’? and the back portion as ‘B’. 
The parts marked as ‘A’ and ‘C’ are given 
Door Nos. 70 and 70/2 and the portion ‘B’ 
Door No. 70/1. ‘A’ is in the occupation of 
the respondent in C. R. P. No. 1240 of 1981 
who is having jewellery mart; ‘C’ is in the 
occupation of the respondent in C. R. P. 
No. 1238 of 1981 who is running a barber’s 
saloon and ‘B’ is in the occupation of the 
respondent in,C. R. P. 1239 of 1981, who is 
having a photo studio. The case of the 
revision-petitioner is that in August, 1977, 
he informed the respondents both in person 
and through his agent to vacate the premises 
as he wanted to demolish the building and 
reconstruct it for a purpose of his own 
viz., for earrying on his business under the 


name and style of ‘Ravi Automobiles 
Spare Parts’ On the promise given 
by the respondents to vacate the 


premises, the petitioner applied for and 
obtained from the Municipality the approved 
plan Exhibit A-1 and also the necessary 
permission under Exhibit A-2. But, subse- 
quently the respondents refused to vacate the 


1] AHMAD V. ALAGAR (Ratnavel Pandian, J.) 


building and therefore the landlord issued a 
notice under the original of Exhibit A-3 
dated 22nd October, 1977, calling upon the 
respondents 2 and 3 to vacate, who sent two 
replies under Exhibits A-5 and A-6 respec- 
tively. Hence, he filed the abovesaid eviction 
petition. 


3. As per the plan and permission, Exhibits 
A-l and A-2, the petitioner-landlord is 
intending to remove the eastern wall of shop 
‘A’ and the western wall of the portion ‘C’ 
running north to south, in between which, 
the passage leading to the studio hall ‘B’ 
lies (as marked in the Commissioner’s plan 
Exhibit C-2) and to put up two steel beams 
supporting the -rafters, thereby making the 
parts A and C and the passage into a single 
big hall. The question that arises for consi- 
deration in these revision petitions is whether 
the proposed removal of the walls and the 
putting up of the two beams would amount 
to demolition and _ reconstruction or 
whether it would be only a structural altera- 
tion of the existing building. The learned 
Advocate-General, appearing on behalf of 
the revision petitioner in all the three cases, 
would contend that as the cubical content of 
the enclosed space is increased or altered 
consequent upon the removalof the two 
walls and the construction of the two beams, 
there is a substantial structural alteration 
changiag the very identity of the building and 
giving a new look altogether and therefore it 
must be held that there is demolition and 
reconstruction of the building within the 
meaning of section 14 (1) (b) of the Act. In 
support of this contention, he would first 
rely upon the decision in Pattabhiraman 
v. Accommodation Controller, Madras-2(1)t. 
The relevant passage of the judgment therein 
reads thus: 


“As already stated the plan produced 
oul makes out the situation that the 
first floor is sought to be interfered with 
materially and in many respects by the 
petitioner when he reconstructs the build- 
ing in accordance with the sanctionéd plan. 





L. on 2 M.L.J. 327:84 L. W. 779 : 1972 
R.C. J.270 : A,I.R 1972 Mad. 102. 


M. L. J.—29 
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The cubical content of enclosed space is 
increased or altered, the walls are changed 
and above all the roof of the premises is 
removed and substituted by another, 
In a case where the roof ofa premises is 
removed and is substituted and this is 
followed by a variation ofthe space con- 
tent of the quondam building, then 
undoubtedly the entire process involves 
not only demolition but also reconstruc- 
tion.” 


In yet another portion of the same judgment, 
the learned Judge has observed thus : 


“I have already expressed the view that - 
the work to be undertaken by the peti- 
tioner is effectively to change the entire 
face of the building, its cubical con- 
tent and its size. More than anything else 
the roof is sought to be removed and sub- 
stituted by another of a different variety 
altogether.” 4 


Then the learned Advocate-General drew my 
attention to the decision of a Division Bench 
of this Court in K. Krishnan v. Munusamy’, 
in which the Division Bench referring to the 
judgment in Pattabhiraman’s Case*, has 
stated thus: 


‘If we may say so with great respect, on 
the facts found by the learned Judge, the 
decision is unassailable”. 


Laying strong emphasis on the above obser- 
vation of the Bench, it is submitted by the 
learned Advocate-General that the view 
expressed by Ramaprasada Rao, J., as he 
then was, in Pattabihraman’s Case? and 
Krishnan’s case’, is applicable to the facts of 
the present case where there cannot be any 
dispute that the removal of the two walls 








0 


i. (1978) 2 M.L.J. 510:1,L.R. (1978)3 Mad. 
193 : (1978) 2 R. C. J. 520; 91 L.W. 454: A. I. R. 
1979 Mad. 50. 

2. oar 2 M. L.J. 326 : 84 L.W.779 : 1972 
R.C. J, 270: A.I.R.1972 Mad. 102, 
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and the putting up of the steel beams would 
be tantamount to demolition aad reconstruc- 
tion of the building within the meaning of 
section 14 (1) (b) of the Act. 


4. Mr.M. V. Krishnan, appearing for the 
respondent inC. R. P, No. 1239 of 1981, would 
submit that the decision in Pattabhiraman’s 
case', cannot ba made applicable to the facts 
of the present case. According to him, in 
Pattabhiraman’s case}, the facts were entirely 
different, in that there was a sanctioned plan 
not only for the removal of the walls in the 
upstairs of the demised building therein but 
also for effecting a complete change of the 
roof from a tiled one into a Madras terrace, 
whereas in the present case the removal of 
the two walls forming the passage and the 
putting up of the steel beams will not in any 
way make any substantial structural altera- 
tion so as to change the identity and to give 
a new look altogether, even if the cubical 
content of the front portion is increased. 
The Divisional Bench of this Court in 
Krishnan v. Munusamy®, while approving the 
decision of Ramaprasada Rao, J. (as he 
then was), in Pattabhiraman’s Caset, having 
regard to the facts therein, has stated as 
follows : 


“All that we wish to say on this aspect of 
the matter ‘regarding the decision in 
Pattabhiraman v. Accomo dation Controller?, 
is that there appears to be somewhat an 
over-emphasis onthe change of the roof 
by using the expression ‘above all’ in one 
place and ‘more than anything else’ in 
another place. But, as we said, we may 
Tepeat with respect that on the facts found 
by the learned Judge and by the 
authorities, there was demolition and con- 
struction ofa new building, because the 
building let was only a particular floor 
Where vast changes had to be made which 
completely destroyed the old structure on 
the first floor and brought into being an 
entirely new building. So section 14 (1) 
(b) was clearly applicable’, 








1. A 2 M. L J. 326:84 L, W. 779 : 1972 
R.C. J. 270. 


2. I. L.R. (1978) 3 Mad. 193: (1978) 2 R.C. J, 
520:91 L. W. 454 : (1978) M. L. J. 510. 


s 
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5. The Supreme Court in Metalware and 
Company v. Bansilalt, while construing the 
term ‘“‘bona fide required by the landlord for 
the immediate purpose of demolishing it’’, 
has observed thus: 


“As stated earlier it cannot be disputed 
that the phrase used in section 14 (1) (b) 
of the Act is ‘the building is bøna fide 
required by the landlord’ for the imme- 
diate purpose of demolition and construc- 
tion and the same clearly refers to the 
bona fide requirement of the landlord. It 
is also true that the requirement in terms 
is not that the building should need imme- 
diate demolition and reconstruction. But 
we fail to appreciate how the state or 
condition of the building and the extent to 
which it could stand without immediate 
demolition and reconstruction in future 
would be a totally irrelevant factor while 
determining ‘the bona fide requirement of 
the landlord’. If the Rent Controller has 
to be satisfied about the bona fide require- 
ment of the landlord which must mean 
genuineness of his claim in that behalf the 
Rent Controller will have to take into 
account all the surrounding circumstances 
including not merely the factors of the 
landlord being possessed of sufficient means 
or funds to undertake the project and 
Steps taken by him in that regard but also 
the existing condition of the building, its 
age and situation and possibility or other- 
wise of its being put to a more profitable 
use after reconstruction. All these factors 
being relevant must enter the verdict of the 
Rent Controller on the question of the 
bona fide requirement of the landlord ` 
under section 14 (1) (b). Ina sense, if the 
building happens to be decrepit or dilapi- 
dated it will readily make for the bona fide 
requirement of the landlord, though that 
by itself in the absence of any means being 
possessed by the landlord would not be 
sufficient. Conversely a landlord being 
possessed of sufficient means to undertake 





a, 


979) 3 S. C. C. 398: (1979) 2 R. C.J, 452: 
M. L. J.(S. C) 1 : (1979) 28. C. J. 377: 
i . ©. 1559, 


I] 
the project of demolition and reconstruc- 
tion by itself may not be sufficient to esta- 
blish his bona fide requirement if the build- 
-ing happens-to be a very recent construc- 
tion in a perfectly sound condition and its 
situation may prevent its being put toa 
more profitable use after reconstruction. 
In any case these latter factors may cast a 
serious doubt on the landlord’s bona fide 
requirement. Itis, therefore, clear to us 
that the age and condition of the build- 
ing would certainly bea relevant factor 
which will have to be taken into account 
while pronouncing upon the bona fide 
requirement of the landlord under section 
14 (1) (b) of the Act and the same cannot 
be ignored’’. 
In the same judgment, it is further observed 
as follows: 


“We do not agree that old age and dilapi- 
dated condition of the building is a Sine 
gua non or a decisive factor for eviction 
under section 14 (1) (b) nor is it possible to 
accept the view that the said circumstance 
is totally irrelevant in pronouncing upon 
the bona fide requirement of the landlord. 
We are clearly of the view that the age and 
existing condition of the building whether 


it is a recent construction or very 
old and whether it is in a good 
and sound condition or has become 


decrepit or dilapidated are relevant 
factors forming part of ‘all the circums- 
tances’ that have to be considered while 
determining the bona fide requirement of 
the landlord under section 14 (1) (b) of the 
Act and in the totality of the circumstances 
these factors may assume lesser or greater 
significance depending upon whether in the 
scheme of the concerned enactment there 
is Or there is not a provision for reinduc- 
tion of the evicted tenant into the new 
construction. Such a view would be in 
accord with the main objective of the 
benign legislation enacted with the avowed 
intention of giving protection to the 
tenant”. 


Now, let mo examine the facts of the present 
case and see whether all the requirements as 
contemplated under section 14 (1) (b) of the 
Act and as explained in the decisions cited 
above are fulfilled in this case. 
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6. Admittedly, the building was constructed 
in the year 1958, The petitioner has not let 
In any evidence to show that the condition 
of the building isnot good and sound. 
Therefore, it has to be held that the building 
is not an old construction, nor is it ina 
dilapidated condition but on.the other hand 
is in a good and sound condition. The:three 
shops are let out to the respondents. Now, 
the petitioner is laying a claim that he 
requires the said building for his own use by 
altering and changing its dimensions and 
increasing the cubical content of the space. 
Before examining the petitioner’s Bona fide 
requirement of the building for his own use, 
let me examine whether the removal -or 
destruction of the two walls forming the 

ssage and the putting up of the two steel 

ams would be tantamount to demolition 
and reconstruction within the meaning of sec- 
tion 14 (1) (b) of the Act. 


7. As already pointed out, the facts in 
Pattabhiraman’s case}, were entirely different 
from the facts of the present case. In 
Pattabhiraman’s case}, the first floor of the 
demised building therein was sought to be 
interfered with materially and in many 
respects by the landlord as per the sanctioned 
plan, such as putting up a staircase etc , and 
the cubical content of the enclosed space was 
increased or altered, the walls were changed 
all the roof of the premises was 
removed and substituted by another. Thus, 
as there was a complete variation of the space 
content of the quondam building on account 
of the effective change given to 

the entire face of the building, it was held, 
having regard to the facts of that case, that 
the said removal of the walls, the change of 
the roof etc., amounted to demolition and 
reconstruction. Butin the present case the 
mere removal or destruction of the two walls 
inside the building, which are in the nature 
of partition walls, and the putting up of two 
steel beams for support of the rafters, in my 
view, would not materially alter the structur 

of the building, giving a new face to it, 


a a aaa 


2, 1972 R. C. J. 270:(1971) 2M. L. J. 326 :; 
84 L. W. 779. 


- 
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though the removal of these two walls may 
increase the cubical content of the space 
enclosed by tho shops ‘A’ and ‘C’ and the 
space in between, as indicated in the plan 
Exhibit C-2. 





8. Ratnam, J., in Kanakavel v. Drugs and 
Chemicals, Kumbakonami, has held that the 
conversion of the existing thatched and tiled 
roofs of the front and rear portions of the 
building into R.C. roofing, while leaving 
untouched middle portion of the building, 
would not amount to demolition and recon- 
struction. 


9. Sengottuvelan, J., in T. Thirupathi v. 
Maimoon Bibi and o thers?, agreeing with the 
view taken by Ratnam, J., in Kanakavel 
Pillai v. Drags and Chemicals?, has held 
that the renewal ofan existing roof of the 
front portion ofa building and conversion 
thereof into reinforced concrete, the altera- 
tion of the tiled verandahs and the shifting 
of the latrine, would not amount to demoli- 
tion and reconstruction. 


10. The meaning ofthe word ‘demolition’ 
is defined in the Corpus Juris Secundum, 
Vol. 26-A, at page 178, as follows : 


‘The word has been held synonymous with 
destruction. It has been distinguished 
from removal.” 


I think it is not necessary for me to refer to 
all the dictiona meanings for the word 


‘demolition’ since the Division Bench in 
Krishnan v. Munusamy’, has elaborately 
discussed the meaning of the word 


‘demolish’ as given in a number of dictio- 
naries. 


11, The landlord examining himself as 





P.W.1 had admittedin his evidence as 
follows: 

1. (1980)2 M.L. J. 392. 

2. ise ta L N.J. 510. 

3. LL Fae 3 Mad. 193 :(1978)2 R. C. J. 
520 :(1978)2 M. L. J. 510: 9] L. W. 454, 
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demolition and reconstruction and for own 


use re pasrar Gur A AQSA por, 


The above admission clearly shows that 
even though he filed the petition on the 
ground of demolition and reconstruction 
and for his own use, he had no intention 
of constructing a new building after 
demolishing the same. It will not be out of 
place to mention here that the Advocate- 
Commissioner in his report Exhibit C-1 has 
stated that the entire building was construct- 
ed in the year 1951 and there was no crack 
in the said building. Hence, I hold that th 

building does not warrant demolition. 
Further, from the discussions made above, I 
hold that the mere demolition of the two 
walis which are in the nature of partition 
walls and the putting up of the two steel 
beams will not materially change the 
structure of the building or give it an enti- 
rely new face though the cubical content o 

tho space enclosed is increased, and thus it 
will not amount to ‘demolition and recon- 
struction’ within the meaning -of section 14 
(1) (b) of the Act. 


12. Thon the next question is whether the 
landlord bona fide requires the building for 
carrying on his own business. The petition 


* for eviction was filed before the Rent Con- 


troller on 4th December, 1977. Earlier to 
the filing of this petition, the landlord had 
sent a notico under Exhibit A-3 dated 22nd 
October, 1977. If really the landlord had 
intended to start a business in Automobile 
Sparo Parts, he would have definitely men- 
tioned in Exhibit A-3 about his intention of 
carrying on his own business in the said 
building. But, there is absolutely no whisper 
of the landlord bona fide requiring the build- 
ing for his own use in Exhibit A-3. Further, 
admittedly there is no evidence to show that 
the landlord had made any arrangements to 
carry on the business in Automobile Spare 
Parts in the building. Therefore, I hold that 
the case of the landlord that he bona fide 
requires the building for his own use is not 
acceptable, 


I} EMPERUMAL ¥. RAJA KALYANA MANDAPAM (Swamikkannu, J.) 


13. Forall the reasons stated above, I do 
not sec any merit in the revision and conse- 
quently all these revisions are dismissed. 
No costs. 


Sof: —— Revisions dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRBSENT:—S. Swamikkannu, J. 


E. V. Emperumal Petitioner? 


Y. 


M/s. Raja Kalyana Mandapam, represented 
by its Managing partner D. Kumaravel 
Respondent. 


Presidency Small Causes Court Act (XV of 
1882), section 38 and Civil Procedure Code 
(F of 1908), section 115—Revision against 
order in New Trial Application—Powers of 
the High Court to entertain such revision. 


In the Presidency Small Causes Court Act, 
there is no provision for appeal or revision 


against the order pronounced by a Bench of ` 


that Court exercising its powers under section 
38 of the Act by the aggrieved party. The 
nature of New Trial Application itself is not 
in the nature of appeal but is only a revision. 
When a Bench of the Court of Small Causes 
itself is entertaining an application against 
the judgment of one of its Courts and 
exercising only its jurisdiction, which is more 
or less of the nature of revisional power, it is 
needless to say that further proceedings that 
can be entertained by the High Court under 
section 115, Civil Procedure Code, can only be 
on a question of any error or infirmity that 
is contemplated by the said section of the 

rocedural law of the land. Under section 
38 of the Presidency Small Causes Court 
Act (XV of 1882), no appeal wer is 
conferred on the Bench of the said Court 
entertaining applications under the said pro- 








C, R. P. No. 4203 of 1981, 
11th November, 1982. 
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vision and, as such, a person against whom 
an order is passed by the said Bench and 
is also aggrieved in pursuance thereof, 
may apply, to the High Court for revision 
under section 115, Civil Procedure Code. 
When a person is aggrieved so far as 
the Presidency Small Causes Court Act 
is concerned, the highest forum of the State 
which he has to approach is through the pro- 
visions of the procedural law of the land, 
namely section 115 of the Code of Civil. 
Procedure, and one who is aggrieved by an 
order of the Court which is described as 
Provincial Small Causes Court as per the 
provision of Act IX of 1887 hasto get 
redressal of his grievance under the pro- 
visions of section 25 of Act IX of 1887, 
[Paras. 3 and 4.] 


In this case a perusal of the revisional order 
in N. T. A. No. 4 of 1981 would disclose that 
allthe formalities had been upheld as a Court 
exercising jurisdiction under section 38 of 
the Presidency Small Causes Court Act 
(XV of 1882) by the lower Court and there is 
no infirmity that could be found as contem- 
plated under the provisions of section 115, 
Civil Procedure Code. [Para. 6.] 


Cases referred to:— 


Madras Cine Service v. Shyamala Pictures 
(P.) Ltd., (1968).2 M. L. J. 205: 81 
L. W. 174; Sadasook Gambir Chund vy. 
Kannayya, (1896) I. L. R. 19 Mad. 96; 
Srinivasa Charlu v. Balaji Rauk, (1898) 
I. L. R. 21 Mad. 232 ; Hari Shankar v. Rao 
Girdhari Lal Chowdary, A. I. R. 1963 S. C. 
698 ; G. M. Nagoor Meeran Sahib v. Sookula - 
Søwcar, (1915) 2L. W: 719:30I. C. 488. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the Court of the Full Bench or the Court of 
Small Causes, Madras, dated 28th August, 
1981 and passed in N. T. A. No. 4 of 198] 
(Suit No. 122 of 1980, III Judge, Court of 
Small Causes, Madras). 


N. Balaraman, for Petitioner. 
V. K. Kumaraswami, for Respondent. 
The Court delivered the following 


JUDGMENT.—This is a civil revision peti- 
tion filed under section 115, Civil _ Proces 


` 
ja 
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dure Code, against the order made by the 
Bench of the Court of Small Causes in N. T. 
A. No. 4 of 1981. The learned .III Judge 
and the IV Judge, Court of Small Causes 
constituted the Bench. The New Trial 
Appipa tOn No. 4 of 1981 was filed against the 
Judgement and decree in Suit No. 122’ of 1980 
rendered by the learned III Judge, Court of 
Small Causes, Madras on 27th day of 
November, 1980 holding that the suit is not 
maintainable since section 69 (2) of the 
Partnership Act had not been satisfied and 
also holding that the accountant-defendant is 
not liable to pay the value of the alleged 
shortage of 69 tumblers and six cups. The 
said New Trial Application had been 
preferred under section 38 of the Presidency 
Small Causes Court Act (XV of 1882), 
wherein the Bench of the Small Causes Court 
allowed the application. Itis against that 
order pronounced by the Bench in the New 
Trial Application, the defendant has come 
forward with this revision petition under sec- 
tion 115 of the Code of Civil Procedure. 


2. The point for consideration in this civil 
revisision petition is whether there is any 
error of jurisdiction or any other error as 
pees Fa under the provisions of section 
115 of the Code of Civil Procedure, that has 
been committed by the lower Court in pro- 
nouncing the judgment in N. T. A. No. 4 of 
1981. 


3. Even before actually dealing with the 
merits of this civil revision petition, it is 
better to note the provisions under which the 
revision lies as against the order pronounced 
by the Bench of the Court of Small Causes 
in N. T. A. No.4 of 1981. The new trial 
contested cases are actually entertained by 
the Presidency Small Causes Court under the 
provisions of section 38 of the Act XV of 
1882. It reads as follows : 


“New trial of contested cases :—Where a 
suit has been contested, the Small Causes 
Court may, on the application of either 
party, made within eighty days from the 
date of the decree or order in the suit (not 
being a decree passed under section 522 of 
the Code Civil Procedure) order a new trial 
tobe held, or alter, set aside or reverse 
the decree or order, upon such terms as it 
thinks reasonable, and may, in the mean- 
time, stay the proceedings. 
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Explanation :—Every suit shall be deemed 
to be contested in which the decree is made 
otherwise than by consent of or in default 
of appearance by the defendant.” 


As against the order in the new trial appli- 
cation entertained by the Bench of the Court 
of Small Causes in tho Presidency Town, a 
revision only is available to the aggrieved 
party. Section 39 of the Presidency Small 
Causes Court Act (XV of 1882) reads as 
fallows : 


“Removal of certain causes into High 
Courft.—(1) In’ any suit instituted in a 
Small Causes Court in which the amount 
or value of the subject-matter exceeds the 
sum of one thousand rupees, the defendant 
or any one of the defendants may, before 
the day fixed by the summons for the 
appearance of the defendant or within 
eight days after the service of the 
summons on him, whichever period shall 
last expire, apply ex parfe on an affidavit 
setting forth the facts on which he relies 
for his defence to a Judge ofthe High 
Court for an order removing the cause 
into the High Court. 


(2) Unless the Judge is of the opinion that 
the application has been made solely for 
the purpose of delay, the applicant shall be 
entitled to such order as of right: 


Provided that the removel directed by such 
order shall, unless the Judge otherwise 
directs, be conditional upon the applicant 
giving security, to the approval of the 
Judge, within a reasonable time to be pre- 
scribed in the order for the payment of the 
amount claimed and of the costs which may 
become payable by him to the plaintiff in 
respect of the said suit. 


(3) If the applicant fail or, neglect to 
complete the required security (if any) 
within the prescribed time (if any), the said 
order shall be discharged and the auit shall 
proceed in the Small Causes Court as if 
such order had been made. 


(4) Ifthe plaintiff in any case which has 
been removed under this section into the 
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High Court has abandoned a portion of 
his claim in order to be able to bring the 
Y suit within the jurisdiction of a Small 
Cause Gourt, he shall be permitted to 
revive the portion of his claim 80 
abandoned”. 


It is under the Civil Procedure Code, where 
there is a provision under section 115, Civil 
Procedure Code, thata revision petition can be 
filed if there is no specific provision available 
in any enactment conferring appeal remedy for 
the aggrieved party. Inthe Presidency Small 
Causes Court Act (XV of 1882), there is no 
provision for appeal or revision as against 
the order pronounced by the Bench of the 
Court of Small Causes, exercising its power 
under section 38 of the Act by the aggrieved 
f, party. Further the nature of the new trial 
application itself is not in the nature of the 
appeal, but it is only a revision. It has been 
so held in many decision of this Courtas well 
as in Madras Cine Sercice v. Shyamala 
Pictures (P) Ltd}. Therefore, when a Bench 
of the Court of Small Causes itself if 
entertaining an appliction against the judg- 
ment of one of its Courts and exercising only 
its jurisdiction, which is more or less of the 
nature of revisional powers, it is needless to 
say that further proceedings that can be 
entertained by the High Court under section 
115, Civil Procedure Code, can only be ona 
question of any error or infirmity that is con- 
templated by the said section of the pro- 
cedural law of the land. . 


4. Itis also relevant in this connection to 
note that under section 38 of the Presidency 
Small Causes Court Act (XV of 1882), no 
appeal power is conferred on the Bench of the 






It has been so held by this Court as 
rly asin O. M. Nagoor Meeran Sahib v. 

Sookulal Sowcar?. In the said decision, it 
. has been clearly held that the High Court can 
l exercise arevisional jurisdiction over the 
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Prøsidency Small Causes Court. Thus we find 
that the jurisdiction under section 38 of the 
Presidency Small Causes Court Act is not 
of appeal nature and a person against whom 
an order is made is not bound to apply to the 
Full Bench of the Presidency Small Causes 
Court for new trial before invoking the 
revisional jurisdiction of the -High Court. 
For arriving at the above decision this Court 
had followed the decisions raperted in 
Sadasook Gambir Chund v. Kannayyat and 
Srinivasa Charlu v. Balaji Rau*. Thus, it is 
seen that this civil revision petition before 
this Court under disposal, is one which is 
entertainable under section 115, Civil Pro- 
cedure Code. 


5, Inthis regard, it is also better to be 
enlighten ourselves with the analogous provi- 
gions available in the Provincial Small Causes 
Court Act (IX of 1887). Itis under section 
25 of the said enactment, the revision of the 
decree and orders of the Court of Small 
Causes are dealt with. Itis provided under 
section 25 of the Provincial Small Causes 
Court Act (IX of 1887) that the High Court, 
for the purpose of satisfying itself thata decree 
or order made in any case decided bya 
Court of Small Causes, was according to law, 
may call for the case and pass such order 
with respect thereto as it thinks fit. Thus it 
is only under section 25 of the Puovincial 
Small Causes Court Act (IX of 1887) that a 
revision lies as againt the order of the Court 
of Small Causes which Court’s jurisdiction 
is dealt with under section 15 of the said 
enactment which reads as follows: 


“Cognizance of suits by Court of Small 
Causes:— (1) Court of Small 
Causes shall not take cognizance of the 
suits specified in the second schedule ag 
suits excepted from the cognizance of a 
Court of Small Causes. 


(2) Subject the exceptions specified in 
that schedule and to the provisions of any 
enactment for the time being in force, all 
suits of acivil nature of which the value 
does not exceed five hundred rupees shall 
be cognizable by a Court of Small Causes. 


(3) Subject as aforesaid, the State 
Government may, by order in writing, 
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direct that all suits ofa civil nature of 
which the value does not exceed one 
thousand rupees shall be cognizable by a 
oe of Small Causes mentioned in the 
order’’, ` 


Bearing in mind the above provisions of law 
of the two enectments it is seen that when a 
person is aggrieved in so far as the Presidency 
Small Causes Court Act is concerned, the 
highest forum of the State which he has to 
approach is through the provisions of the 
procedural law of the land, namely, section 
115 of the Code of Civil Procedure, and the 
other who is aggrieved by an order of the 
Court which is described as Provincial Small 
Causes Court as per the provisions of Act 
[EX of 1887 has to get his redressal of his 
gtievance under the provisions of section 25 
of the Act IX of 1887. This distinction 
has to. be borne in mind in order to 
appreciate the points that may be arising 
_ under both the enactments, because so far as 
the Presidency Small Causes Court Act is 
concerned, the aggrieved party is heard in its 
reyisional powers under section 38 bya 
Bench consisting of two Judges of the very 
same Court and thereafter once when the 
aggrieved party is allowed tocome by way 
of revision to this Court under the said enact- 
ment whereas it is not so under section 25 of 
the provincial Small Causes Court Act (IX 


of 1887). Asa matter of fact, the above 
principles have been laid downby the 
Supreme Court in Hari Shankar v. Rao 


Girdhari Lal Chowdhury’. The said decision 

has to be implicitly followed by this Court in 

its proceedings while dealing with the 

revision arising under section 25 of the 

oe Small Causes Court Act (IX of 
87). 


6. Bearing the above principles in mind, 
when the impugned order is scrutinised, this 
Court finds that thereis absolutely no 
merit in the revision petition. None of 
the contentions raised on behalf 
of the revision petitioner can be upheld. A 
perusal of the revisional order in N. T- A 
No.4 of 1981 would disclose that all the 
formalities had been upheld as a Court 
exercising jurisdiction under section 38 of 
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the Presidency Small Causes Court Act 
(XV of 1882) by the lower Court and there is 
no infirmity that could be found as contem- 
plated under the provisions of section 115, 
Civil Procedure Code. There is no merit in 
the civil revision petition | and hence it is 
liable to be dismissed and is accordingly dis- 
missed, in the circumstances without costs. 
Three months’ time is granted to the revision 
Petitioner as prayed for payment from today. 


R.S. ——- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT.—S. Swamikkanau, J. 


Pappayee Ammal ... Pefitioner® 
y. 
Subbulakshmi Ammal, Kamaraj Market, 


Karur and another „e Respondents, 
Civil Proc2dure Code (V of 1908), Order 29, 
rule 9, Order 41, rule 27 and sections 107 (2), 
94 and 151—Appeal pending—Report of 
Commissioner appointed in trial Court on 
record—Report not attacked—Appointment of 
fresh Comnissioner for local inspection of 
suit property sought in the appeal—Not 
authorised under Order 41, rule 27, Civil 
Procedure Code (V of 1908). 


The appointment of a Commissioner in 
appeal isararity and is seldom resorted to. 
Such an appointment is not authorised by 
Order 41, rule 27, Civil Procedure Code, 
The rule relates to additional evidence and 
the language of rule 27 (1) (5) does not lend 
itself toa construction that a warrant of 
Commission can be issued at the appellate 
stage. Itis true section 107 (2) of the Code 
of Civil Procedure, gives the appellate Court 
the same powers and the same duties as 
nearly as may be as are conferred and 
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‘Imposed by the Code on Courts of original 
jurisdiction in respect of suits instituted in 
them. [Paras. 4, 5 and 6.] 


In the instant case, the Commissioner’s 
report is already in existence and it is for the 
very same reason and subject-matter another 
Commissioner is required to be appointed by 
respondent herein. In the absence of any 
personal allegation against the Commissioner 
or non-availability of proper representa- 
tation before the Commissioner because of 
the failure to give notice by the Commis- 
sioner or other such features which may 
vitiate the very procedure that had been 
adopted by the Commissioner, certainly, the 
contention raised by the respondent herein 
cannot be upheld. Under the circumstances, 
the civil revision petition is liable to be 
allowed, and is accordingly allowed. | 

[Para. 8 ] 


Cases referred to:— 


T. R. Rojagopala Iyer v. T. R. Ramachandra 
Iyer, (1968) 81 L. W. 347 : A.I. R. 1969 
Mad. 144; Arumugham v. Arumugham, 
(1979) 1 M. L. J. 358. : 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
of the Court of the Subordinate Judge, 
Karur, dated 26th November, ‘1981, and 
made in I.A.No.324 of 1981 in A. S, 
No. 132 of 1979, 


K. Sarvabhauman, for Petitioner. 


Sivasubramanian and P. Pandi, for Res- 
pondents. . 


The Court made the following 


OrpsR.—Mr.Sarvabhauman, the learned 
counsel for the revision petitioner, contends 
- that it is rather strange that the appellate 
Court had appointed a Commissioner when 
there is already on record a report of the 
Commissioner which was not attacked by the 
aggrieved appellants before the lower Court, 
and inthe circumstances, the order of the 
lower appellate Court is contrary to law. 
In this regard, he refers to the decisions 


M. L. J.—30 


reported in T. R. Rajagopala Iyer v. 
T. R. Ramachandra Iyer’ and Arumugham 
and 3 others v. Arumugham', 


2. Inthe instant case before me, the peti- 
tion was filed by tħe appellants in A. S. 
No. 132 of 1979 under Order 29, rule 9 and 
sections 94 and 151 of the Code of Civil 
Procedure, praying for appointment of a 
Commissioner for local inspection of the 
suit property. In the affidavit accompanying 
the petition I. A. No. 324 of 1981, it is infer 
alia stated on oath by Selvaraj, the second 
appellant, that a commissioner was 
appointed in the trial Court and that he had 
filed his reports and plans. It is further 
stated in the affidavit that some features 
which were material were not actnally noted 
in the report and that the measurements also 
had to be checked up. In the counter filed 
by Pappayee Ammal, the plaintiff in the 
suit, it was inter alia contended that the 
alleged material physical features said to 
have been omitted to be brought to the notice 
of the Commissioner have not been disclosed 
in the petition, that the petition is devoid of 
any particulars and that it is only a vague 
attempt to delay the matters. 


3. Onthese representations by either side 
-in the petition, the lower appellate Court had 
made an order as follows:— 


“Of course in the petition the physical 
features which are said to have been 
omitted to be noted by the Com- 
missioner are not set out in the 
affidavit filed in support of the petition, 
But that is not a ground for denyin 

the relief asked for. The repondent does 
not have any other objections to this appli- 
cation. Moreover, the appointment of 
the Commissioner cannot cause any 
prejudice to the parties. Therefore in 
such circumstances I hold that it is just 
and necessary to appoint a Commissioner. 
Therefore, Thiru P. Murugesan, Advocate 
is appointed as Commissioner to make the 
local inspection 


It is the above order that is now questioned 
as one which had been made by the lower 


1, (1968) 81 L. W.374:A.1,R. 1969 Mad. 144, 
2. (1979) 1M. LJ. 358. : 
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appellate Court without properly appreciating 
e scope of Order 41, rule 27 (1) (b) of the 
Code of Civil Procedure. 


4. The appointment of a Commissioner in 
ppeal is a rarity and is seldom resorted to. 
Such an appointment is not authorised by 
Order 41, rule 27, Civil Procedure Code. In 
the instant application, the reference is to 
Order 26, rule 9 and sections 94 and 151, 
Civil Procedure Code, Order 26, rule 9, Civil 
Procedure Code, reads as follows: 


“In any suit in which the Court deems a 
local investigation to be requisite of 
proper for the purpose of elucidating any 
matter in dispute, or of ascertaining the 
market-value of any property, or the 
amount of any mesne profits or damages or 
annual net profits, the Court may issue a 
commission to such person as it thinks fit 
directing him to make such investigation 
and to report thereon to the Court : 


Provided that, ” where the State Govern- 
ment has made rules as to the persens to 
whom such commission shall be issued, the 
Court shall be bound by such rules.” 


It is relevant in this connection to note that 
the affidavit accompanying the petition for 
the appointment of 3 Commissioner once 
again by the appellate Court at the stage 
when the appeal is pending does notat all 
clearly set out the purpose for which the 
SET ofa Commissioner is required. 
If really the lower appellate Court felt that a 
fresh commission has to be issued, it could 
have done it while disposing of the appeal 
observing the various circumstances which 
led to the appointment of a Commissioner to 
once again to visit the suit_locality. But with- 
out disposing of the appeal, when the lower 
appellate Court had resorted to appoint a 
Commissioner for the very same purpose for 
which an earlier commission warrant had 
been issued anda report is actually in the 
case records, this Court has no other alter- 
native but to say that the said order is not in 
accordance with the provisions of Order 41, 
rule 27 of the Code of Civil Procedure. 


5. In my view, such appointment is not 
authorised by rule 27 of Order 41. The rule 
Telates to additional evidence and the language 
of rule 27 (L) (b) does not lend itself toa con- 
struction that a warrant of commission can be 
issued at the appellate stage. If really the 
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appellants before the lower appellate Court 
were aggrieved during the trial stage itself, 
when the report was filed by the Commis. 
sioner, objections ought to have been 
submitted before the trial Court itself. The 
physical features which were not referred to 
at that stage, namely, at the trial stage, cannot 
be said to have come into existence at the 
time of appeal. That is not actually the case 
put forward in the affidavit that has been filed 
accompanying the petition for appointment 
of the Commissioner. 


6. It is true that section 107 (2) of the Code 
of Civil Procedure gives the appellate Cour 
the same powers and the same duties as 
nearly as may be as are conferred and 
imposed by the Code on Courts of Original 
Jurisdiction in respect of suits instituted in 
them. 


7. Mr. Sivasubramaniam, learned counsel 
for the respondents herein submits that there 
is no prohibition available in the procedural 
law of the land which ties the hands of the 
appellate Court thereby .denying the 
opportunity of appointing another Commis- 
sioner in an application to go into the ques- 
tion of the existence or otherwise: of the 
physical features of the property in question. 
In the instant case, he submits, it is only by 
exercising the discretion vested with the lower 
appellate Court under section 151 of the Code 
of Civil Procedure, the lower appellate Court 
had passed an order and when such a discre- 
tion had been exercised judicially, the 
revisional Court cannot go into the said 
matter and say that the said discretion had 
been exercised arbitrarily or capriciously. 
This Court- does realise that there is 
some force in the arguments advanced 
by Mr. Sivasubramaniam. It is relevant 
in this connection to note that no objec- 
tion seems to have been raised at all 
during the stage of the trial for the Commis- 
sioner’s report. What is more, the appeal | 
itself had been pending and when the 
Commissioner’s report had been accepted and 
a judgment had been rendered by the trial 
Court and that was the subjectmatter of the 
appeal, an application has been filed for the 
appointment of a Commissioner on a bald 
allegation that the physical features of the 
property in question had not been gone into, 
and that allegation had been stoutly denied 
in the counter that had been filed to the said 
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tition. When the lower appellate Court 

ad passed an order during the stage of the. 
pendency of the appeal before it and when 
it is common ground that there had been no 
objection filed before the trial Court for the 
report of the Commissioner who was 
appointed for the very same purpose for 
which an order enabling a new Commissioner 
had been passed by the lower appellate 
Court, this Court is certainly of the opinion 
that the remedy that had been granted by the 
lower appellate Court by way ofan order 
is one which is certainly not in theinterests of 
justice, nor is one which may be recognised 
by the procedural law oftheland either under 
Order 41, rule 27, Civil Procedure Code, or 
under Order 26, rule 9, Civil Prdcedure Code 
read with section 107, Civil Procedure Code. 


8. Inthe instant case, the Commissioner’s 
report is already in existence and it is 
common ground that it is for the very 
same reason and subject-matter another 
Commissioner is requiredto be appointed 
by the respondent herein. In the absence 
of any personal allegation against 
the Commissioner or non-availability of 
proper representation before the Commis« 
sioner because of the failure to give notice by 
the Commissioner or other such features 
which may vitiate the very procedure that had 
been adopted by the Commissioner, certainly, 
the contention raised on behalf of the res- 
pondent herein cannot be upheld. Under the 
circumstances, the civil revision petition is 
liable to be allowed, and is accordingly 
allowed with costs. The lower appellate 
Court is directed to dispose of the appeal as 
early as possible as the appeal is of the year 
1979. 


R. S. — Petition allowed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
PRESENT:—S. Mohan, J. 


Minor J. Srinivasan, by mother and 
guardian J. Shanthi, Proprietor, Sri Dhana- 
lakshmi Service, Chidambaram 

Petitioner® 
y. 


Kannan Motor Transport, 43, Kanagasabai 
Nagar, Chidambaram Respondent. 


(A) Motor Vehicles Act (IV of 1939), sections 
2 (2), 2 (19), 4,21 and 47—‘Permi?’ and 
“owner”, definitions of—Minor, whether can 
be a permit holder. 


(B) Motor Vehicles Act (IV of 1939), seetion 
47—Grant of stage carriage permit—Criteria ` 
for consideration. 


(C) Hindu Minority and Guardianship Act 
(XXX of 1956), section 2 —Father aliye— 
Whether mother could act as guardian of 
owner. 


Section 2 (19) of the Motor Vehicles Act 
clearly postulates a minor being an owner of 
the vehicle. The definition of “permit” 
contained in section 2 (12) enables an owner 
of a vehicle to ply it; [Para. 4.] 


The necessity for permit is underscored under 
section 42. That does not prescribe any age 
limit, Section 4 of the Motor Vehicles Act, 
in eontra-distinction, talks of age limit for 
driving a motor vehicle prescribing 21 years. 
Likewise grant of a conductor’s licence is 
dealt with under section 21 (e) (11). 

[Para. 4.] 


In considering the grant of the stage carriage 
permit, section 47 lays down the criteria for 
consideration and even by implication does 
not prohibit a minor being a permit holder. 
In fact, rule 156 prescribes the application 
for permit, statutorily, that in respect of stage 
carrjage the form is S. C. P. A. By G. O. Ms. 
No. 2179 (Home), dated 29th November, 1975 
Column (c) has been introduced. It says 
that if the applicant is a minor, full name 
and address of the guardian should be given. 
If under the legislative practice for holding a 
permit, no age limit is prescribed the Court 
cannot interpret itsoasto bring in other 
considerations like legal necessity or benefit 


*C, R. P. No. 2769 of 1979. 
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to the minor: Inall statutes wherever a 
minor was sought to be excluded from 
holding the licence, it has been specifically 
done so. [Para. 4.] 


All these provisions to take within them 
aminor beingan applicant and if there- 
fore a minor could well be granted a permit 
it cannot be said that a minor has no capa- 
city to contract under section 11 of the 
Contract Act and therefore he is competent 
to apply for a permit, [Para, 4.] 


On a reading of the provisions of the Hindu 
Minority and Guardianship Actit is clear 
that during the lifetime of the father the 
mother cannot be the guardian because of the 
words ‘and after him” occurring in clause 
(a) of section 6. There isan added reason for 
holding so. Because this right of guardian- 
ship is a valuable right and the Hindu fatheg 
who under section 9 of the Act, is entitled to 
actas natural guardian fora minor, may 
by will appointa guardian is respect of a 
mimor’s person or property or in respect of 
both. An appointment made under sub-rule 
(1) of section 9 shall have no effect if the 
father predeceases the mother but shall 
revive if the mother dies without appointing 
by will, any person as guardian. To say 
that because there is no prohibition the 
mother could not actas guardian seems to 
be overstating the law without looking into 
the relevant provisions of section 6 of the 
Hindu Minority and Guardianship Act, 
which gives right to the mother only after 
the father. [Para, 5.} 


Cases referred to:— 


Viswanathan Pillai v. Shanmugam, (1966) 1 
M. L. J. 363: 79 L. W. 284 I. L, R. 
(1966) 2 Mad. 477: A.I. R. 1967 Mad. 100 ; 
Jijabaiv Pathankhan, (1971) 25S. C. J, 17: 
(1971)2 S. C R. 1: A. I. R. 1971 S.C. J15. 
Mercantile Union Guarantee Corporation 
Limited v. Ball, (1937) 3AN E. R.1 : 
B. B. Rao y. State, (1970) 1 An. W. R. 196 : 
A.I. R. 1970 A, P. 395. 


Petition under section 64-B 
Vehicles Act read with section 195, Civil Pro- 
cedure Code, praying the High Court to 
revise the Order of the State Transport 
Appellate Tribunal, Madras dated 4th 
September, 1979, and made in Appeal No. 507 
of 1978 (R. No. 3873/A-1/78 dated’ 15th 
February, 1978, R. T. A., South Arcot), 
Cuddalore, d 


of the Motor 
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C. Ramaswamy for M: N. Rangachart, for 
Petitioner. 


The Advocate-General for R. Muthukumara- 
any and F. Rama Jagdeesan,for Respon- 
ent. 


The Court made the following 


ORDSR.—Two important questions arise for 
consideration in this civil revision petition. 
They are (1) whether a minor can be holder 
ofa permit under the Motor Vehicles Act 
and (2) whether during the lifetime of the 
father, the mother can represent aminor The 
facts in this revision lie in a narrow compass. 
The revision petitioner applied for the grant 
ofa stage carriage permit on the route 
Kurinjipadi to Ponnanthittu via, Adur 
Agaram, Bothavacheri, Bhuvanagiri, Chidam- 
baram and Killai. The length of the route is 
45.3 kilometres, which is in motor parlance 
called a minimum route. A proposal was 
published under section 57 (2) of the Motor 
Vehicles Act inviting applications. In 
response to this there were 5 applicants. 
The petitioner was applicant No. 1 while the 
respondent was applicant No. 5. The 
Regional Transport Authority at the hearing 
dated 15th February, 1978, granted the permit 
in favour of the petitioner who secured 10 
marks since the respondent obtained only 8 
marks. Agegrieved by this grant, the matter 
was taken up in appeal to the Appellate 
Tribunal. The Tribunal reversed the orders 
of the Regional Transport Authority mainly 
on two grounds, they being that the award of 
8 marks in favour ofthe respondent was 
wrongand it should be increased to 10 
marks. On this basis, it proceeded to 
compare the claims of the revision petitioner 
as wellas the claims of the respondent. It 
was of the view that the revision petitioner 
did not have his residence at Chidambaram 
while it was not so in the case of the respon- 
dent. The transfer alleged against the 
respondent was quite legal and the same 
would not bar the grant of permit. Ulti- 
mately it concluded in the following words: 
“I find that the lower authority erred in 
granting the permit to the respondent who is 
only a minor prosecuting his studies in the 
college at Chidambaram with permanent 
residence at Tirukoilur and that the grant of 
the permit to him will not be in the interests 
Of travelling public”. It is to revise thig 
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order, the present civil revision has been 
preferred. 


2. Mr. G. Ramaswami, learned counsel for 
the petitioner draws my attention to the 
kalas practice under the Motor Vehicles 
Act by which the age limit is sought to be 
prescribed. For instance, section 21-C (1) 
ofthe Act which deals with the grant of 
` conductor’s licence has specified the age. 
While section 42 speaks of the operation of 
the transport vehicle on a public road, it has 
not prescribed any age limit. Permit is 
property is a settled proposition as seen from 
the decision in Viswanathan Pillai v. 
Shanmugam', and the term ‘owner’ occurring 
in section 2 (19) has been defined to include 
a minor as well. Inthe case of issue of a 
permit, no acceptance Of the conditions is 
necessary for application for permit. Accord- 
ing to it also, if the applicant is a minor; the 
guardian can very well represent him. In 
Paterson’s Licensing Act, infancy per se has 
not been made a disqualification (page 782). 
Therefore, wherever the conditions stated 
under the permit are sought to be enforced it 
can be done only as against the permit and 
not against the person. In so far as, section 
2(19) includes a minor aswell forthe 
purpose of ownership, there cannot be any 
legal objection. 


3. The learned Advocate-General in opposi- 
tion states that section 11 of the Contract 
Act talks of the capacity ofa minor to 
contract. Guardian steps in on behalf of the 
minor. The guardian canact only in two 
cases, either on the ground of legal necessity 
or for the benefit of the minor; in the case of 
trading contracts like this, it is impossible to 
represent because they have been held to be 
not beneficial to the minor [(1937.) 3 All 
England Reports Page 13.] For instance, 
contract to purchase a lorry ona hire 
purchase system was held to be nota neces- 
sity. Under section 47 (1) (c), the interest 
of the public will have to be taken note of. 
In any eventit is submitted that in the 
instant case the father alone should have 
applied for the permit on behalf of the minor 
but not the mother so long as the father is 
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Section 11 postulates that a defacto ` 
guardian like the mother cannot deal with 
property. Therefore, the application itself js 
incompetent and there is no need for this 
Court, to go into the merits. In reply to this 
last of the submissions about the competency 
to maintain the application of the minor 
represented by the mother and guardian 
Mr. M. N. Rangachari, appearing for 
the petitioner along with Mr. G. Ramaswami 
states that section 2 of the Hindu 
Minority and Guardianship Act is only com- : 
plementary to the existing provisions. Section 
4 (c) of the Hindu Minority and Guardian- 
ship Act defines the natural guardian includ- 
ing all the guardians under section 6 of the 
said Act. Section 13 speaks of the welfare 
of the minor. Therefore, having regard 
provisions in the lightof the 
decision in Jijabai v. Pathankhan}, it cannot 
be contended that the mother can never 
be the guardian atall. Section 4 (ec) states 
that natural guardian means any of the 
guardians mentioned in section 6. Unless 
and until the mother is included, it will mean 
that section 4 (c) is redundant. Therefore, 
in the instant case, where there was a parti- 
tion the minor was represented by the 
mother. Further even in respect of the 
sales effected in favour of the minor, the 
mother alone represented the minor. She 
has ‘been looking after the affairs of the 
minor from 1975 onwards. Therefore it is 
imnossible to say that the application is not 
maintainable. l 


4. On the first question, whethera minor 
can be a permit holder, I have to refer, 
firstly to the meaning of the term ‘owner’ 
occurring in section 2 (19) of the Motor 
Vehicles Act, which is as follows : 


“2 (19). “‘owner’ means, where the person 
in possession of a motor vehicle isa minor, 
the guardian of such minor, and in relation 
to a motor vehicle which is the subject of 
a hire-purchase agreement, the person in 
possession of the vehicle under that agree- 
ment ;” 


That clearly postulates a minor being a owner 
of the vehicle. The definition of ‘permit’ is |i 
contained in section 2 (2) which is as follows : |: 
re O N. AO 

1. (1971) 28S. C. J. 
A. I, R.1971 §. C. 315.. 


alive. This is because of the unambiguous 
language occurring in section 11 of the 
Hindu Minority and . Guardianship Act, 





1966) 1 M. L. J.363 :79 L. W. 284 :I.L,R. 


> 4. ( 17 : (1971) 2: $.C, R. 1; 
(1966) 2 Mad, 477 : A. I, R, 1967 Mad, 100, . 
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“ ‘permit means the document issued by 
(the Commissioner) a State or Regional 
Transport Authority authorizing the use of 
a transport vehicle as a contract carriage, 
or stage carriage or authorising the owner 
as a private carrier or public carrier to use 
such vehicle”. 


Therefore, the permit is a document which 
enables a owner of a vehicle to ply it. The 
necessity for permit it underscored under 
section 42. That may be extracted and 
which is extracted as under: 


“No owner of a transport vehicle shall use 
or permitthe use of the vehicle in any 
public place (whether or not such vehicle 
is actually carrying any passenger or 
goods) save in accordance with the condi- 
tions of a permit granted or countersigned 
by a Regional or State Transport Authority 
(or the Commission) authorizing the use 
of the vehicle in that place in the manner 
in which the vehicle is being used.” 


That does not prescribe any age limit. Sec- 
tion 4 of the Motor Vehicles Act, in contra- 
distinction, talks of age limit for driving a 
motor vehicle prec TE 21 years. Likewise, 

rant of aconductor’s licence is dealt with 
under section 21(C) (i) which states “No 

erson under the age of eighteen years shall 
Fold, or be granted, aconductor’s licence”. 








implication does not prohibita minor being 
a permit holder, I am unable to see as to why 
a minor cannot be a permit holder. In fact, 
rule 156 prescribes the application for permit 
stating that in respect of stage carriage the 
form is SCPA. By G. O. Ms. No. 2179 
(Home), dated 29th November, 1975 (Column 
(c)) has been introduced. It says that if the 
applicant is a minor, full name and address of 
the guardian should be given. Therefore, 
all these provisions to take within them a 
minor being an Tea and if therefore 
a minor could well be granted a permit it 
cannot be said that a minor has no capacity to 
contract under section 11 of the Contract Act 
and therefore he is incompetent to apply for 
Iam unable to 








Oe we ee 


not beneficial to the minor, he cannot be 4 
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permit holder. He cited Mercantile Union 
Guarantee Corporation Limited v. Ball4, It 
dealt with the case of a contract to purchase 
a lorry ona hire purchase system which 
related to the leval necessity of the minor 
which is not the case here. As correctly con- 
tended by Mr. Ramaswami, under the legis 

lative practice for the holding the permit if 
no age limit is prescribed, this Court canno 

so interpret it as to bring in other considera- 
tions of legalnecessity or benefit to the minor. 
In all statutes wherever a minor was sought 
to be excluded from holding the licence, it 
has been specifically done so. Taking for 
instance, section 6 of the Cinemas Regulation 
Act or the Arms Act. Therefore, I hold that 
a minor could be a permit holder. However, 
he can act only through a guardian. One of 
the extreme cases that was cited before me 
is B. B. Rao v. State*, wherein it was held 
that because the provision of the Code of 
Civil Procedure would not apply, an applica- 
tion for the grant of a motor vehicle signed 
by a minor could be treated to be a valid 
application. With great respect this decision 
does not appear to lay down the correct law. 
Whatever it is, from the amendment 
introduced to the form prescribed under rule 
156, itis clear that only a guardian can act 
on behalf of the minor. In Paterson’s 
Licensing Act at page 782, it is stated that 
infancy per se has not been madea disquali- 
fication. Therefore, the conditions attached 
to a permit which can be validly 
imposed in the case of stage carriage 
under section 48 (3) can be enforced as 
against the permit. In other words, it is the 
permit that suffers the punishment under 
section 60 of the Act. It has nothing to do 
with the ownership of the vehicle in law. 
This is because the consequence of cancella- 
tion or suspension of permit would disable 
the operator from plying the vehicles, 
Section 42 is emphatic in its terms when it 
says that no owner of a transport vehicle 
shall use or permit the use of the vehicle in 
any public place without a valid permit. 
Even with regard to the penal provisions, the 
enforcement can be as against the guardian. 
Sections 79, 80, 88 and 94 of the Act are 
some of the sections which have a bearing on 
this aspect. It is section 112 which provides 


. 
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2. (1970)1 An. W.R.196; A, 1.R,1970 Ą.P, 
395. 
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for punishment for offences. That punish- 
ment can be enforced against the guardian. 
Therefore, there is no difficulty in holding 
that the minor can be a permit holder. 


S$. The next question is whether, in the 
instant case, during the lifetime of the 
father, mother could be the guardian. This 
necessitates me to refer to some Of the 
important provisions of the Hindu Minority 
and Guardianship Act. Section 2 reads as 
follows : 


“The provisions of this Act shall be in 
addition to, and not, save as hereinafter 
expressly provided, in derogation of the 
Guardians and Wards Act, 1890”. 


Section 4 (c) is as under: 


natural guardian’ means any of the 
guardians mentioned in section 6”. 


Section 6 (a) is as follows : 


‘6. The natural guardians of a Hindu 
minor, in respect of the minor’s person as 
well as in respect of the minor’s property 
(excluding his or her undivided interest in 
joint family property), are— 


(a) in the case ofa boy or an unmarried 
girl the father, and after him, the 
mother; provided that the custody 
of a minor who has not completed the age 
of five years shall ordinarily be with the 
mother;” 


(the rest is omitted as unnecessary). 


herefore, by a reading of this provision it is 

lear that during the lifetime ofa father, 
mother cannot be the guardian because of 
the words “and after him” occurring in 
clause (a) of section 6. There is an added 
reason for holding so. Because this right of 
guardianship is a valuable right and the 
Hindu father, under section 9 of Act, who is 
entitled to act as natural guardian for minor, 
may by will appoint a guardian in respect of 
minor’s person or property or in respect of 
both. An appointment made under sub- 
section (1) of section 9 shall have no effect if 
the father predeceases the mother but shall 
revive if the mother dies without appointing 
by will, any person as guardian. As regards 
the right of a de fecto guardian, section 11 
gays as under:— 
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“After the commencement of this Act, no 
person shall be entitled to dispose of or 
deal with, the property of a Hindu minor 
merely on the ground of his or her being 
the de facto guardian of the minor”. 


I am unable to accept the argument of 
Mr. M. N. Rangachari because section 4 (c) 
states that ‘‘natural guardian”? means any of 
the guardians mentioned in section 6. 
Mother also will get included as otherwise 
section 4 (c) must be held to be redundant. 
The simple meaning of section 4 (c) is that it 
refers to all the guardians as are referred to 
in section 6 in the stated situations. There is 
no redundancy whatever. One of the cases 
that is relied on is Jijabat v. Pathankhan', 
But that is a peculiar case and I do not think 
thatthat ruling over intended to say that 
even during the lifetime of the father, mother 
could be the guardian. In that case, the 
father and the mother had fallen out for 
more than 20 years and the father was not 
taking care of the minor’s interest and it was 
the-mother who alone was acting as guardian 
throughout. Therefore a ding was 
rendered by the Revenue Court that 
the mother may be construed to be 
the natural guardian which finding was 
accepted by the High Court and met with its 
approval at the hands of the Supreme Court 
at the end of paragraph 11 of its judgment 
which is as follows : 


“The position in the Hindu Law before 
the enactment was also the same. That is 
why we have stated that normally when 
the father is alive he is the natural 
guardian and itis only after him that the 
mother becomes the natural guardian. But 
on the facts found above the mother was 
rightly treated by the High Court as the 
natural guardian”. 


Even here what requires to be noted is 
normally when the father is alive he is the 
natural guardian in the decision of the Supreme 
Court. Butin the peculiar circumstances of 
the case, the mother was considered to be 
the guardian. Therefore, this decision does 
not assist the petitioner in any way. In the 
partition that took place between the parties 








1. (1971)2$. C. J. 17 : A. I. R. 1971 S. C. 315- 
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‘obviously as against the father, mother alone 
could represent the minor. The fact thata 
few sales wherein the minor was a purchaser 
was transacted by the mother on behalf of 
the minor, that cannot deprive the father of 
his fight. There is no evidence on 
this aspect that the father was 
unwilling to act nor again was he acting 
adverse to the interests of the minor. It is 
somewhat surprising to note that the Tribunal 
had just slurred over this argument by 
stating in paragraph 8 as follows : 


“Now we are only left with the respondent 
and Ist appellant who have scored equal 
number of marks. The learned counsel 
appearing for the Ist appellant contended 
before me that when the minor res- 
pondent’s father is alive, he could 
not be represented by his mother 
as guardian under the Hindu Law. 
I see no force in this contention, for the 
appellant has no locus standi to question 
either the mother or father acting as guar- 
dian for their minor son. The Hindu Law 
does not prohibit the mother acting as 
guardian for a minor son even though the 
father is alive”, 


To say that because there is no prohibition 
the mother could act as guardian seems to be 
overstating the law without looking into the 
relevant provision of section 6 of the Hindu 
Minority and Guardianship Act which, as I 
said, gives the right to the mother only after 
the father. Therefore, I uphold the argument 
of the learned Advocate-General that the 
application on behalf of the minor represented 
by the mother and guardian in the facts and 
circumstances of the case is incompetent. 
This is not to be understood as though I hold 
that the mother cannot be the guardian. It 
is one thing to say that the mother could be 
guardian under certain circumstances. For 
instance, it would not be inthe welfare of 
the minorto appoint the father as the 
guardian for several reasons namely, 
where he is acting against the interests of 
the minor or where heis not fit to be the 
guardian etc., I must also state that by agree- 
ment betweén the parties this right of 
guardianship cannot be taken away from the 
father since the statute gives him an indefea- 
sible entitlement under normal circumstances. 
I make it clear that I am ‘only deciding the 
question of competency of the application 
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and not the right of the mother to represent 
the minor. 


6. Inview of my finding that the applica- 
tion is incompetent, I do not think that 
there is any necessity on my part to go into 
the merits of the case. Accordingly, the 
civil revision petition will stand dismissed. 
No costs. 


R. S. 


Petition dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—S. Mohan, J. 
Management of Sri Sabari Mills Limited, 


K. Sathanur, Tiruchirapalli ... Appellant* 
Y. 
M. Kulandai Respondent, 


Workmen’s Compensation Act (VIII of 1923), 
section 3—Watchman in a mill preventing 
grazing of cattle belonging to outsiders within 
the mils  compound—Watchman beaten 
resulting in serious injurious—Watchman laid 
in hospital for 68 days—Disabled—Claim for 
compensation by watchman before Additional 
Commissioner for Workmen’s Compensation— 
“Accident”, meaning of—‘‘Arising out of and 
in course of employment’’—Test—Watchman 
awarded compensation by the Additional 
Commissioner — Appeal by Mill-owner manage- 
ment—Watchman, held entitled to compensa- 
fion—Quantum however reduced. 


‘K’ was a watchman ina mill. On 29th 
November, 1978, he prevented ‘G’s wife from 
grazing cattle inside the mills premises. 
On 30th November, 1978, when ‘K’ was 
wearing his uniform inthe mill’s premises, 
‘œ’ and four others attacked ‘K’ with lathis 
and beat him severely. ‘K’ received injuries 
and was in the hospital for 68 days. ‘K’ 
was disabled. He could not lift any weight 
by his right hand and was not able to stand 
properly as the knees were not functioning 
properly. ‘K’ claimed compensation from 
the mill management. As this was not forth- 
coming, ‘K’ filed an application before the 


ees 


*A. A. O.No. 6540f 1980, 25th March, 1982. 
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Additional Commissioner for Workmen’s 


Compensation. The Additional Com- 
missioner was of the view that the 
accident took place as a result of 


enforcing the rules of the Mills prohibiting 
grazing within the premises. That being a 
part of his duty he would be entitled to com- 
pensation. He accordingly awarded compen- 
sation. In appeal, the management contended 
that it was not an accident and even assuming 
it was an accident, it was not in the course of 
employment. 


Held: The word ‘‘accident” has not been 
defined in the Workmen’s Compensation Act. 
It is used in the popular and ordinary sense 
and means a mishap or an untoward event 
not expected or designed. What the Work- 
men’s Compensation Act, 1923, really intends 
to convey is what might be expressed as an 
accidental injury. It includes not only such 
occurrences as collisions, tripping over floor 
obstacles, falls of roof, but also less obvious 
ones causing injury, e.g., strain which 
causes rupture, exposure to a draught causing 
chill, exertion in a stockhold causing apoplexy 
and shock causing neurasthenia. But the 
common factor in all these cases, is some 
concrete happening ata definite point of 
time and incapacity resulting from the 
happening. [Para. 7,] 


There is hardly any general principle which 
can be evolved to explain and define the 
phrase “arising out of and in the course of 
employment,” but attempts have been made 
to explain by classification viz., to the nature, 
conditions, obligations and incidents of an 
employment. Whether in a given case an 
accident arises on the one hand out of the 
injured person’s employment although he has 
conducted himself in it carelessly or impro- 
perly, or, on the other hand, arises not out 
of his employment but out of the fact that he 
was outside the scope of it or has added to it 
some extraneous peril of his own making or 
has temporarily suspended it while he pursues 
some incursion of his own or has quitted it 
altogether are all questions which are suscep- 
tible of different answers. One test which 
according to Lord Sumner is always 
applicable is, ‘‘was it part of the injured 
persoa’s employment to hazard, to suffer or 
to do which caused his injury? If yes, the 


M. L, J.—31 


241 


accident arose out of his employment, if no, 
it did not.” The word ‘employment’ again 
is not to be defined ina narrow manner by 
reference only to the duties of the workman, 
but the character, conditions, incidents and 
special risks involved in employment would 
have to be considered to find out whether, the 
accident “‘arose out of and in course of” the 
workman’s employment, [Paras. 9, 10.] 


In the instant case, it was undoubtedly an 
accident because it was an unexpected event 
happening without design. The beating, 
therefore, was certainly an accident, within 
the meaning of the law. [Para. 11.] 


The rules of the appellant-Mills prohibit 
grazing of cattle inside the premises. There- 
ore, as a dutiful watchman, if he prevented 
‘Œ’ s wife from grazing the cattle inside the 
mills, it was part of his duty as watchman. 
The accident in this case took place on 30th 
November, 1978, consequent to the beating of 
the watchman, was one arising out of 
employment as watchman, and in the course 

of enforcing the rules of appellant-Mills. 
(Para. 12.] 
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A. I. R. 1937 Nag. 311 ; Dhanpal v. Superin- 
tendent of Collieries, (1934) 152 I. C. 1024: 
A. I. R. 1934 Pat. 630; Lee Shi v. Consoli- 
dated Tin Mines of Burma Ltd., (1940) 185 
I. C. 847: A. IL. R. 1939 Rang. 428 ; Padam 
Debi v. Raghunath Roy, I. L. R. (1950) Cut. 
60: A. I. R. 1950 Orissa 207 ; Lancashire and 
Yorkshire Railway Company v. Heighley, 
(1917) A. C. 352; Fenton v. F. Thorley and 
Company Ltd, 1903 A. C. 443 ; Golden 
Soap Factory (P.) Ltd. v. Nakul Chandra 
Mandal, A. I. R. 1964 Cal. 217 ; Mackinnon 
Mackenzie and Co., Ltd. x. Miss Velma 
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Appeal against the order of the Additional 
Commissioner for Workmen’s Compensation, 
Tiruchy, dated 7th March, 1980, and made in 
W. C. No. 16 of 1979. 
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T. S. Rangarajan, for Appellant, 


S. A. Rajan, for Respondent, 
The Court made the following 


ORDER .—The appeal is against an award of 
the Additional Commissioner for Workmen’s 
Compensation. _ The respondent was working 
as @ Watchman in the mills of the appellant. 
On 30th of November, 1978, he was attacked 
by four persons who entered the mill 
premises and assaulted him by lathis. He 
claimed a lumpsum payment of compensa- 
tion of Rs. 17, 640, half monthly payment 
of Rs, 580 from 30th November, 1978 to 
22nd Apri], 1979 and medical expenses of 
Rs, 905-50. His case was that he was 
working as a watchman and his wages were 
Rs. 470-60 per month. On 30th of November, 
1978, when his shiftwork was between 2 
P. M., and 10 P. M., he came to the mill at 
1-50 P. M., placed the cycle inside the 
stand and came straight to the watch ‘ 
shed. The duty watchman was allowed to go 
away and the applicant wag wearing his 
uniform. While so Wearing one Ganesan 
came and pulled his legs, Ganesan and four 
others began to beat him with lathis. The 
bones in two hands and the ankles of the 
legs were broken and the knees also received 
heavy blows. At that time his brother and 
other came shouting and 
immediately the culprits bolted away. The 
the Mill and 
to the spot. 
on ina car 
i the Govern- 
1 tal, Trichy. He wasan inpatient 
in the hospital for 68 days. 


the respondent, the cause for the assault w 
that he seolded G he 


which prohibits Brazing 
premises. Therefore, 
prevented the cattle being grazed inside the 
premises. On account of this 
between him and Ganesan’s wife, enmity 
arose and the very next day, he was attacked. 
S$ a result of the injuries sustained, the 
respondent was unable to lift any weight by 
his right hand and he is not able to stand 
properly as the knees are not functioning 
properly, In spite of the claim for compensa- 
tion for the disablement suffered, the same 
has not been forthcoming and, therefore, 
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the application was filed before the Addi- 
tional Commissioner for Workmen’s Compen- 
sation, Tiruchirapalli, claiming compensation 
as stated above. 


2. The appellant-mill took the stand that it 
is true that on 30th November, 1978, 
the respondent was beaten. But it was 
not due to the quarrel that was supposed to 
have tacen place on 29th November, 1978 
between the wife of Ganesan and the work- 
man. On the contrary, the workman tried 
to misbehave with the wife of Ganesan and, 
therefore, there was enmity between the two. 
The entire family of Ganesan wanted to 
wreak vengeance on the workman. Therefore, 
on 30th November, 1978, they beat the work- 
manas a result of which the injuries had 
been sustained. Where, therefore, the 
injuries were not suffered either out of or in 
the course of employment, there can be no 
liability whatever as far as the appellant is 
concerned. 


3. The Additional Commissioner for Work- 
men’s Compensation. Tiruchirapally, on 
trial, accepted the evidence of the workman 
(P W. 1) and came to the conclusion that his 
version of the incident was true. Therefore, 
he was of the view that the accident took 
place as a result of enforcing the rules of the 
mills prohibiting grazing within the premises. 
That being a part of his duty he would be 
entitled to compensation. it was further 
found that the salary was in the range of 
Rs. 400 to as 500 and as per Schedule IV, it 
worked out Rs. 29,400 and 60 percent. of 
the same would come to Rs. 17,640. He 
accordingly awarded a compensation of 
Rs. 17,640 to the workman. Hence, the 
appeal. 


4. Mr. Rangarajan, learned counsel for the 
appellant, strenuously argued that first of all 
this is not an accident. It is a quarral 
between the parties resulting in criminal 
assault. Maybe. But for that the manage- 
ment cannot be made. liable. Assuming that 
it is an accident, in order that the liability 
may be fastened on management, it must be 
one arising in the course of employment. 
Where there is evidence on record to show 
as spoken to by the Factory Manager; 
Subramanian, that Kandaswami has been 
dismissed because of this incident aud further 
suggestions have been made to P. W. No. 1 
himself about his misbehaving with Ganesan’s 
wife, that version ought to have been 
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accepted. Asa matter of fact, a request was 
made by the appellant-management to reopen 
the case in order to determine whether the 
revision as spoken to by P.W. 1 was 
correct or not. The records relating to the 
domestic enquiry against Kandaswami had in 
fact been summoned by the Labour Union 
and for reasons best known, the Union did 
not produce the records. Those records were 
sought to be relied on by the management 
and that request had been unjustifiably turned 
down. As opportunity ought to have been 
afforded to the management to have 
Kandaswami examined on their side. Lastly, 
onthe quantum itis submitted there is no 
total disablement, but only partial disable- 
ment. Therefore, the award of 60 per cent. is 
not supported. 


5. In opposition, Mr. Rajan, learned 
counsel for the respondent-workman urges, 
an accident merely means an unexpected 
event happening without design. The work- 
man here was a watchman. His duty was to 
uard the premises of the mills and the 
actory. en an attempt was made as 
spoken to by him as P. W. 1 by Ganesan’s 
wife to graze cattle within the premises of 
the mill, by enforcing his duties as a watch- 
man if enmity arose and on account ot that 
onmity injuries have been sustained, undoub- 
tedly the management will be liable. This 
is because the injuries so sustained havea 
close nexus to tho duties of watchman or to 
the nature of his employment. That would 
be enough in law to hold that the manage- 
ment is liable for this unexpected event 
happening without any design in the course 
of employment as a watchman. As regards 
the contrary version, as stated by the 
management, excepting a suggestion to 
P. W.1 no evidence worth the name was ever 
produced. Assuming the records relating to 
domestic enquiry against Kandaswami ought 
to have been looked into, they cannot have 
any bearing on the issue in question. To that, 
the workman (present respondent) was not 
‘a party. Ifthat be so, the failure to reopen 
the case to enable the management to pro- 
duce the records relating to domestic enquiry 
against Kandaswami will not be material. 
Even otherwise, nothing prevented the 
management from examining Kandaswami 
on their side. The factory manager who 
spoke on behalf of the management has 
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stated Kandaswami had been dismissed. 
Therefore, that version ought not to be 
accepted. 


6. Turning to the quantum, inasmuch as the 
workman has spoken to the fact that he 
cannot lift any weight by his right hand, it 


-would be considered to be a total disable- 


ment and the award of 60 per cent. is correct 
and no interference is warranted. 


7. Ihave got to first decide as to which of 
the versions in relation to the incident that 
took place on 30th November, 1978, is to be 
accepted. I deliberately use the word 
‘incident’ because still whether that incident 
could be an accident within the meaning 
of the Act requires tobe decided, which I 
will do so in the latter part of my judgment 
The version of the workman as spoken to by 
P.W listhaton 29th November, 1978, 
Ganesan’s wife wanted to graze cattle within 
the premises of the mills. Therefore, as 
watchman he objected to this and there was 
exchange of words between them. Because 
he prevented her from grazing the cattle, on. 
the nextday all the family members of 
Ganesan came and beathim. This is what 
is spoken to in the chief-examination. In 
cross-examination, it is true suggestions 
were made that it was due to the misbehav- 
ing of the watchman with the wife of 
Ganesan. These suggestions have been stoutly 
denied. Barring this, no attempt whatever was 
made on behalf of the appellant-manage- 
ment to substantiate this version, namely, that 
because the workman (present-respondent) 
misbehaved with the wife of Ganesan, there 
was enmity between the watchman oa the 
one side and Ganesan’s family on the other. 
This incident which took place on 30th 
November, 1978, was nothing more than 
settling the score on account of this enmity. 
I find from the records an application was 
made before the Commissioner to reopen the 
case and to have the proceedings in relation 
to the domestic enquiry against Kandaswami 
to be gone into. To my mind it appears 
that the belated attempt on the part of the 
management was only to improve its case. 
Whatever it may be, in so far as the present 
respondent (workman) was not a party to, 
the disciplinary proceedings against Kanda- 
swami and the domestic enquiry against the 
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said Kandaswami, they cannot be used 
unless Kandaswami himself was examined 
and made available for cross-examination. 
Ido not find from the records any attempt 
whatever was made seeking permission to 
examine Kandaswami or to reopen the case 


for examining the said Kandaswami. This 
is because inthe affidavit filed by the 
appellant-management (which is found at 


page 11 of the file) in paragraph 3 it is stated 
thus: 


“The petitioner’s authorised represen- 
tative gave us a notice to produce 
disciplinary proceedings against one Kanda- 
swami. This was produced and for 
reasons best known to the petitioner the 
petitioner did not make use of the same. 
Subsequently, the file was sent away as 
the papers have been summoned for our 
defence in an action against Kandaswami 
in another forum. Therefore, we could 
not make use of the same or file the same 
aa the enquiryon 29th September, 


If really the management was anxious to 
establish its version, nothing could have 
been easier than to examine Kandaswami. 
For reasons best known, the same was not 
done by the appellant. Therefore, I have no 
hesitation in rejecting this version of teh 
Management. The result isI hold that the 
incident on 30th November, 1978, took 
place because enmity arose between respon- 
dent watchman and Ganesan’s wife when the 
latter attempted to graze cattle within the 
premises of the P Now, onto 
the question, whether this would be an 
accident within the meaning of the Act. 
The word “accident” has not been defined in 
the Act. However, Law Lexicon states the 
word “accident” generally means some 
unexpected event happening without design 
even though there may be negligence on the 
part of the workman. It is used in the 
popular and ordinary sense and means a 
mishap or an untoward event not expected or 
designed. What the Workmen’s Compensa- 
tion Act, 1923, really intends to convey is 
what might be expressed as an accidental 
injury It includes not only such 
occurrences such as collisions, tripping over 
floor obstacles, falls of roof, but also less 
obvious ones causing injury, e. g., strain 
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which causes rupture, exposure to a draught 
causing chiil, exertion in a stockhold caus- 
ing apoplexy and shock causing neuras- 
thenia. But the common factor in all these 
cases, is some concerte happening at a 


definite point of time and incapacity result-| 


ing from the happening. Lord Atkin in 
Harris v. Associated Portland Cement Manu- 
factures Limited}, states: i 


“Once you have found the work which he 
is seeking to doto be within his employ- 


ment, the question of negligence, 
great or small, is irrelevant and no 
amount of negligence in doing an 


employment job can change the workman’s 
action into non-employment job......... Ifa 
workman is doing an act which is within the 
scope.of his employment in a way which is 
negligent in any degree and is injured bya 
risk incurrred only by that way of doing it 
he is entitled to compensation”. 


8. The same principle has been followed in 
India in several decisions reported in Jaffar 
Hiptullah Bhoy Ginning and Press Factory v. 
Sheikh Ismail, Dhanpal v. Superintendent of 
Collieries*, Lee Shiv. Consolidated Tin 
Mines of Burma Limited‘, Padam Debi v. 
Raghunath Roy®. 


9, The phrase arising out of andin the 
course of the employment is taken from the 
English Act, originally appearing in the Act 
of 1897. It has been adopted in the 
American and Dominion Acts. It also 
occurs in New Zealand Act and has the same 
meaning as that of the English Act. There is 
hardly any general principle which can be 
evolved to explain and define the phrase 


‘arising out of employment’ but attempts): 


have been made to explain it by classification, 
viz., to the nature, condition, obligations and 
incidents of the employment. Whether ina 
given case, an accident arises on the one 
hand out of the injured person’s employment, 
although hehas conducted himself init 
carelessly or improperly or, on the other 
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hand, arises not out of his employment but 
out of the fact that he was outside the scope 
of it, or has added to it some extraneous 
peril of his own making, or has temporarily 
suspended it while he pursues some incursion 
` lof his own, or has quitted it altogether, are 
all questions which, often as they arise, are 
susceptible of different answers by different 
minds as explained by several well-known 
Judges and Jurists and are always questions 
of nicety. No universal test can be found. 
Analogies, not always so close as they seem 
to be at first sight, are often resorted to, but 
in the last analysis each case is decided on 
tsi own facts. 


10. There is, however, in the opinion of 
Lord Summer in the case of Lancashire and 
Yorkshire Railway Company v. Heighleyt, 
one test which is always at any rate applic- 
able, which is this ““was it part of the injured 
person’s employment to hazard, to suffer or 
to do which caused his injury? If yes, the 
accident arose out of his employment, if any, 
if no, it did not”. The word ‘employment’ 
ain is not to be defined in a narrow manner 
y reference only to the duties of the work- 
an, but the character, conditions, incidents 
nd special risks involved in employment, 
would have to be taken into consideration in 
rder to find out whether the accident ‘arose 
out of and in course of’ the workman's 
raployment. 


11. On the question of the type of accident, 
the well-known definition of accident by Lord 
Macnaghten in Fenton v. F. Thorley and 
Company Limited’, is “an unlooked for 
mishap of an untoward event which is not 
expected or designed”. There is no 
difference between the English and the Indian 
' statute as to the type of accident which gives 
the workman a claim to compensation (See 
Workmen’s Compensation Act, 1923, sec- 
tion. 3). Golden Soap Factory (P.) Limited v. 
Nakul Chandra Mandal*. See also Mackinnon 
Mackenzie and Company Limited v. Miss. 
Velma Williams‘. Therefore, in the instant 
case, it is undoubtedly an accident because it 
was an unexpected event happening without 





1. (1917) A. C, 352, 372. 

2. (1903) A. C. 443 at 448. 

3. AIR. 1°64 Cal. 217 at 219, 220, 
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design. The beating, therefore, was certain! 
an accident within the meaning of the law. 


12. Section 3 (1) of the Act throws the liabi- 
lity on the employer for compensation stating 
only “if personal injury is caused to a work- 
man by accident arising out of and in the 
course of his employment, his employer shall 
be liable to pay compensation in accordance 
with the provisions of the Chapter’. As to 
what is the meaning of this can be gathered 
from a reading of Bhai Shakri vy. New 
Manekchowk Mills Company}: 


“Since section 3 provides that the accident 
must arise out of and in the course of the 
workman’s employment, the accident in 
order to give rise to a claim for compensa- 
tion must have some casual relation to the 
workman’s employment and must be due to 
risk incidental to that employment. But 
although, as accident must be a particular 
occurrence which happens ata particular 
time, in order that it may constitute an 
accident within the meaning of section 3, it 
is not necessary that the workman should be 
able to locate it in order to succeed in his 
claim. There would be cases wherea 
series of tiny accidents, each producing 
some unidentifiable result and operating 
cumulatively to produce the final condition 
of injury, would constitute together an 
accident within the meaning of this sec- 
tion.” 


In view of the decision of the Gujarat High 
Court, the point that requires to be decided 
is, whether it is an accident arising 
out of and in the course of his employ- 
ment. This is allthe more so because 
ofthe language of section 3 (1) already 
extracted. Concerning this, the law is 
“arising out of and in the course of respon- 
dent-workman asa watchman”. The rules 
of the appellant-mills prohibit grazing the 
cattle inside the premises. Therefore, as a 
dutiful watchman, if he prevented Ganesan’s 
wife from grazing the cattle inside the mills, 
itis part of his duty as watchman. The 
accident in this case took place on 30 

November, 1978, consequent to the beating o 
the workman, was one arising out of employ 
ment as watchman and in the course o 
enforcing the rules of the appellant-mills. 
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Therefore, I agree with the Commissioner for 
Workmen’s Compensation on this point. 


13. Turning to the quantum, I find as per 
Schedule IV where the pay range is from 
Rs. 400 to Rs. 500, the amount of compensa- 
tion for permanent disablement will amount 
Rs, 29,400. This is nota total disablement 
since the workman is under the employment 
ofthe appellant-mills. I think the interests 
of justice would be met by awarding a com- 
pensation of Rs. 10,000 in full quit of the 
claims of the respondent. 


14. The appeal will stand allowed in part. 
There will be no order as to costs. The said 
amount of Rs. 10,000 can be withdrawn by 
the workman from out the deposit made to 
the credit of W. C. No. 16 of 1979 on the 
file of the Additional Commissioner for 
Workmen’s Compensation, Tiruchirapalli, 
without furnishing any security. 


S. J. Appeal partly allowed. 
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(c)—Petition for eviction by landlord against 
tenant—Allegation that the’ tenant put the 
land to a different use—Digging up of a pond 
raising coconut trees in double crop land let 
out for the cultivation of paddy, burial of dead 
cow inthe land leased are neither agricul- 
tural nor horticultural user—Landlord enti- 
fled to order of eviction. 
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The landÎord filed a petition for eviction of 
the tenant alleging that he used the land for 
@ purpose different from the one for which it 
was leased. The allegations were that the 
tenant dug a pond in the land, raised 
cocoanut trees ina double crop land let out 
for cultivation of paddy and buried a dead 
cow in the land leased. He had also used 
the land for non-agricultural purposes result- 
ing in injury to the lands and also reduction 
in its value. The Revenue Court declined 
to grant an order of eviction. On revision 
by the landlord, 


Held, that the raising of cocoanut trees in 
double crop nanja lands involves the digging 
of pits and when the cocoanut trees grow up 
they are deeply embedded in the soil and the 
soil is thus rendered less fertile and unfit for 
paddy cultivation. In other words it will be 
in the nature of an act which is injurious to 
the land. While the raising of cocoanut trees 
by itself isan act which is injurious to the 
lands the further digging up of a pond for 
purpose of irrigating the cocoanut saplings 
would also be an act which is really destruc- 
tive of an injurious to the land. The 
admitted digging up of the pond by the res- 
pondent and using the earth therefrom for 
the purpose of providing a kalam would 
undoubtedly attract section 3 (2) (b) as well 
as section 3 (2) (c) of the Act. . 
[Paras. 7, 9, 10.] 


A consideration of the entire matter shows 
that the respondent had, in the double crop 
lands leased out to him for the purpose of 
paddy cultivation, dug up a pond, buried a 
cow, created a samadhi over that and also 
put upa thatched roof and had also 
raised cocoanut trees thereon. These acts 
would result in the forfeiture of the protec- 
tion from eviction conferred on the tenant 
under section 3 (1) of the Act. The Revenue 
Court was in error in decliningto order 
eviction of the respondent. (Pura. 13.] 


Cases referred to:— 


Sattayappa Thevar v. Sambanda Thevar, 
1973 T. L. N. J. 14 ; Rosathal v. Palani 
Gounder, (1980) T. L. N. J. 264: Muthu- 
krishna Chettiar v. Kanni Konar, (1959) 1 
M. L. J. 208 : (1959) 72 L. W. 223. 


M. G. Natarajan, R. B. Kannan 
R. Sambamurthy, for Petitioner, 


and 


yh 


1) 


G. Masilamani, K. Surendranatan 
T. P. Manoharan, for Respondent. 


and 


The Court made the following 


ORrDER.—The landlord is the petitioner in this 
civil revision petition, whieh is directed against 
the order of the Revenue Court, Tiruturai- 
poondi in P. No. 94 of 1981, dismissing the 
application filed by the petitioner herein 
praying for an order of eviction against the 
respondent. Admittedly, the petitioner is 
the owner of four items of properties in 
Survey Nos. 278/6, 278/5, 27/2-A and 
278/3, totalling to 4 acres and 43 cents and 
these lands had been leased out to the 
respondent herein for purposes of cultivation 
of paddy, subject to payment of rent at 67} 
kalams of paddy and an additional rent of 
2 kalams per mah for the second crop. 
According to the case of the petitioner, the 
lands are nanja lands irrigated by river water 
and that the lands had to be used only for 
agticultural purpose, but that contrary to 
this, the respondent had dug outa pond ina 
portion of the property leased and has also 
put up a samadhi for a cow and this, accord- 
ing to the petitioner, resulted in the conver- 
sion of nanja land into punja land. In addi- 
tion, the pstitioner also put forth the plea 
that tha respondent had raised coconut trees 
in the land leased out for cultivation of 
paddy and had misused the land leased out 
to him and had also used the lands for non- 
agricultural purposes resulting in injury to 
the lands and also reduction in its value. 
A notice was sent by the petitioner demand- 
ing surrender of possession of the lands, but 
the respondent did not surrender the 
roperties but had sent a reply containing 
alse statements that these acts attributed to 
the respondent were done with the knowledge 
and consent of the petitioner. The peti- 
tioner stated that the stand taken by the 
respondent in his reply notice was false and 
uosustainable and that he had no right what- 
ever to use the lauds for a different purpose 
and also cause injury to the leasehold 
property by his own acts and on these 
grounds prayed for an order of eviction 
against the respondent herein. 


2. In his counter, the respondent stated 
that there was not enough facility for kalam 
and, therefore, with the permission of the 
petitioner, a part of the lands leased adjoin- 
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ing the manaicut of the respondent was 
converted into a kalam and used as such, 
The respondent also stated that the petitioner 
suggested that coconut cultivation may be 
done in the ridges and that only with his 
permission, coconut trees had been reared in 
the ridges. The respondent admitted the 
digging of a pond in the lands leased out to 
him and stated that with the earth made 
available thereby, the kalam had been 
formed and that the water in the pond was 
being used for the purpose of irrigating the 
coconut trees. The respondent claimed that 
the provision fora kalam and the raising of 
coconut trees were agricultural operations 
and they cannot be considered to be acts 
injurious to the land leased. The burying of 
a dead cow in a portionof the lands was 
admitted. But, the respondent denied the 
putting up of any samadhi over that place. 
The respondent refuted the claim of the 
petitioner that he had used the lands for 
non-agricultural and  ,non-horticultural 
purposes and that he has committed acts 
destructive’ of or injurious to tho lands. 


3. Before the Revenue Court, the petitioner 
examined himself as P. W.,1 anda neigh- 
bouring landowner, as P. W. 2, and marked 
Exhibits P-1 and P-2, copies of the notices 
issued by the petitioner and the reply for 
that from the respondent. The wife of the 
respondent was examined as R, W. 1, and 
Exhibits R-! and R-2 were relied on his 
behalf. With a view to ascertain the 
physical features and the condition on 
ground of the properties leased out to the 
respondent, the petitioner prayed for the 
appointment of a Commissioner and the 
Revenue Court deputed the Revenue 
Inspector of Thiruturaipoondi to inspect the 
lands in question and also send a detailed. 
report. Ona purported consideration of the: 
evidence, the Revenue Court found that the 
coconut trees were planted with the 
knowledge and permission of the petitioner, 
that the digging of a pond is only for storing 
water required for watering the coconut 
trees, that the digging of a manure pit cannot: 
be stated to be for non-agricultural purposes, 
that the burying of a dead cow which is 
worshipped by the Hindu community cannot 
be sited to cause any injury to the land and 
that the putting up of a thatched shed over 
the place where the cow is burried was not 
for residental purposes or other purposes 
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unconnected with agriculture and therefore, 
the petitioner has not made out a case under 
section 3 (2) (c) of the Tamil Nadu Cultivat- 
ing Tenants Protection Act XXV of 1955 
(hereinafter referred to as the Act). In this 
view, the application for eviction filed by the 
petitioner was dismissed. It is the correct- 
ness of this order that is challenged in this 
civil revision petition. 


4. Before proceeding to consider the entitle- 
ment of the petitioner for an order of 
eviction, it is necessary to ascertain precisely 
the grounds upon which eviction is sought, 
as in the application for eviction filed by the 
petitioner, the provision of law quoted is 
section 19-B of the Act. Indeed, there is no 
such section under the concerned enactment. 
But, merely because the petitioner has not 
given the correct provision of law, the peti- 
tioner cannot be denied reliefs under the 
appropriate provisions, if the petitioner 
otherwise establishes a case for such relief. 
Under section 3 (2) (b) of the Act, the 
rotection afforded to a cultivating tenant 
rom eviction under section 3 (1) isnot 
available if the tenant has done any act or 
has been guilty of any negligence which is 
destructive of or injurious to the land or any 
crop thereon or has altogether ceased to 
cultivate the land. Likewise under section 3 
(2) (c) of the Act, a tenant who had used the 
land for any purpose not being an agricul- 
tural or horticultural purpose will also 
forfeit such protection. A reading of para- 
of the application for eviction 
discloses that the complaint of the petitioner 
is that the respondent had dug out a pond 
and had also put up a samadhi and had 
raised coconut trees and these acts would 
constitute user of the land for a purpose 
which is neither agricultural nor horticul- 
tural and that these acts have also caused 
injury to the lands leased out to him. In 
other words, though the petitioner has 
mentioned section 19-B of the Act, yet, it is 
seen from the contents of the application 
that the application really is one which falls 
under section 3 (2) (b) and (c) of the Act. 
Therefore, the question whether on the 
materials the petitioner is entitled to an order 
for eviction or not has to be approached and 
decided keeping in view the aforesaid provi- 
sions of law. 
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5, Earlier, it has been noticed that the 
Revenue Inspector, Tiruturaipoondi, was 
appointed as the Commissioner to make 
on the spot inspection of the lands in ques- 
tion and submit report. In the course of his 
report, the Commissioner has stated that 
portions of survey No. 270/2-A, which is 
a nanja land, are being used by the respon» 
dent for raising coconut trees and also 
plantain cultivation. The Commissioner has 
also noticed that in a portion of Survey 
No. 279/2-A, a dead cow had been buried 
and that a samadhi had been built to mark 
the place of its burial and further a thatched 
roof has been put up over that. With refe- 
rence to another portion in the same survey 
number, the Commissioner had found that 
the respondent had dug a manure pit. It has 
also been observed by the Commissioner 
that the respondent had converted the nanja 
land into punja lands. As regards survey 
No. 278/3 also, the Commissioner had 
noticed the planting of coconut trees. No 
Objection whatever had been filed by the 
respondent to the features noticed by the 
Commissioner and mentioned in this report. 


6. The petitioner, examined, as P. W. 1, iR 
the course of his chief-examination, has 
stated that the lands leased out to the respon- 
dent are double crop lands irrigated by river 
and that therein the respondent had buried a 
cow and put upa roof over that and that he 
had also issued a notice to the respondent. 
The notice referred to is Exhibit P-1, where 
the petitioner has charged the respondent 
with having dug up a pond and putupa 
samadhi for a cow. In thereply, Exhibit 
P-2, the respondent has admitted that a 
threshing floor had been put up by him with 
the earth made available by the digging up of 
the pond and that the building of a samadhi 
was encouraged by the petitioner. The 
evidence of P. W. 2, who is a neighbouring 
landowner is also to the effect that the 
respondent had buried a cow in the field and 
had put up a samadhi and also a thatched 
roof. Hehas also spoken to the digging up 
of a pond. P. W. 2 has also witnessed the 
burying of the dead cow and has further 
stated that the samadhi has been raised to a 
height of 2 feet in the middle of the field. 
R. W. 1, in the course of her evidence, would 
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admit the burial of the cow, but would state 
that it was in the ridge. She would also 
further state that no samadhi has been put 
up. Inthe course of her cross-examination, 
she would admit that on Tuesdays and Fri- 
days a lamp is lit at the place where the cow 
is buried. She would admit the digging of a 
pond and also a manure pit. With reference 


to the digging up of the pond, 
R. W. 2 categorically admitted that no 
permission was taken from the petitioner. 


She would also further admit that no per- 
mission was obtained from the petitioner for 
the putting up of a samadhi for the cow, as 
ae to her, no samadhi was put up at 
Alle 


7. Itis thus seen from the counter of the 
respondent and also the evidence of R. W. 
No. 1 that a pond had been dug in the lands 
leased outto the respondent. It is also 
clear from the evidence of R. W. 1, that 
no permission was obtained from the peti- 
tioner. In this situation, the question is, 
whether coconut cultivation and the digging 
up of the pond in adouble crop land, which 
had been let out for cultivation of paddy, 
would be acts which are destructive of or 
injurious to the lands and would also amount 
to user of the land for a purpose which is 
neither agricultural nor horticultural. There 
is no dispute between the parties that the lands 
has been originally leased out only for pur- 
poses of paddy cultivation and that the res- 
pondent has been measuring paddy rent. 
The raising of coconut trees as seen from the 
report of the Commissioner is not only on 
the ridges as claimed by the respondent, but 
extends to portions of the survey numbers 
leased out to the respondent. The raising of 
coconut trees in double crop nanja lands 
would undoubtedly be an act which would be 
injurious to the lands though it may be that 
if would still be a horticultural purpose. 
The raising of coconut trees in double crop 
nanja lands involves the digging of deep pits 
and when the coconut trees grow up they are 
deeply imbedded in the soil and the soil is thus 
rendered less fertile and unfi for paddy cultiva- 
tion. In other words, it will be in the nature 
of anact which is injurious to the land. In 
addition, in this case, even in the counter, the 
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respondent had admitted the digging up a 
pond, though he would claim that it is for 
the purpose of irrigating the coconut saplings, 
When the raising of coconut trees by itself is 
an act which is injurious to the lands the 
further digging up of a pond for the purpose 
of irrigating the coconut saplings would 
also be an act which is really destructive of 
and injurious to the land. 


In Sattayappa Thevar v. V. Sambanda Thevari, 
the question arose whether if a single crop is 
raised in a double crop land, the tenant can 
be stated to have committed any act which is 
injurious to the land. Kailasam, J. (as he 
then was), held that it could be inferred that 
the value of the land would be adversely 
affected if only a single crop is cultivated in 
a double crop land and there will be injury to 
the land value. Ifthe mere cultivation ofa 
single crop in a double crop land by itself has 
been held to bean act injurious to the land, 
it would be all the more so ina case like the 
present where the respondent admittedly had 
dugupa portion of the cultivable lands 
leased out to him for purposes of a pond, 


9, In Rosathal v. Palani Gounder®, Varadar- 
rajan, J. (as he then was), had to consider 
whether the digging up of a pit in the agricul- 
tural land demised would diminish the utility 
of the land and is also destructive of or 
injurious to the land. The learned Judge 
held that the tenant had no right to dig a-pit 
and remove the earth which has been found 
to be fertile and that such an act would be 
destructive of or injurious to the land and, 
therefore, he is liable to be evicted under the 
provisions of section 3 (2) (b) of the Act. 
In the present case, also admittedly the lands 
demised are double crop lands irrigated by 
river and intended for cultivation of paddy. 
It is admitted by the respondent in paragraph 
2 of the counter that the earth dug out from 
the land for the purpose of formation of a 
pond had been utilised in making provision 
fora kalam. That would mean that fertile 
cultivable agricultural land has been dug up 
for the purpose of removing the earth 
therefrom to form a kalam. Such an act 
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is really destructive of or injurious to the 
land in that the area occupied by the pond 
cannot be put to either agricultural or horti- 
cultural use for purposes. Therefore, the 
admitted digging up of the pone by the res- 
pondent and using the earth therefrom for 
the purposes of providing a kalam would un- 
doubtedly attract section 3 (2) (b) as well as 
section 3 (2) (c) of the Act in the instant 
case. 


10. The burial of the cow has been admitted 
by the respondent in his counter, though there 
was an attempt in the course of the evidence 
of R. W. 1 tosay that such burial was in the 
ridge. The report of the Commissioner 
belies it. Likewise, though R. W. I made 
an attempt to deny the existence of the 
samadhi, the report of the Commissioner 
clearly establishes the existence of the 
samadhi and P. W. 2’s evidence is also to 
the effect that it is in the middle of the field. 
Even in the notice Exhibit P-1, building ofa 
samadhi has been referred to by the petitio- 
ner and has been admitted by the respondent 
in his reply notice Exhibit P-2, though during 
the course of the evidence there was an 
attempt by R.W.1to deny the building 
up of a samadhi. The report of the Com- 
missioner referred to earlier clearly makes 
out the existence of the samadhi over the 
place where the cow is buried and also the 
putting up of a thatched roof over that. A 
part of the double crop agricultural land 
given to the respondent for paddy cultivation 
has been used by the respondent for the pur- 
pose of burying carcass. To put it differently 
the respondent has converted the cultivable 
agricultural land into a burial ground for the 
animals. Even according to the evidence of 
R.W. 1 no permission was taken for the 
digging up of the pond as it was a small one 
and that no permission for putting up of as 
samadhi was secured, as no samadhis such 
was put up. Thisevidence of R. W. 1 
would clearly indicate that the petitioner had 
not permitted the digging of the pond or 
sven the putting up the samadhi and in those 
circumstances, the respondent cannot plead 
that section 3 (2) (b) and (c) of the Act would 
not apply. In sucha case, undoubtedly the 
land cannot be stated to be used fora pur- 
pose which is either agricultural or horticul- 
tural and clearly, therefore, section 3 (2) (c) 
of the Act would stand attracted to this kind 
of user made by the respondent. 


THB MADRAS LAW JOURNAL REPORTS 


[1983 


11. In Muthukrishna Chettiar v. Kanni 

Konar', the question arose whether the use of 
a portion of the land as a fuel depot would 
amount to putting the land for agricultural or 
Homiculeual purposes. Rajagopalan, J., held 

that the use of the land as a fuel depot is not 
putting the land either for agricultural or 
horticultural purposes and that the liability 
for eviction from the entire holding will arise 
under section 3 (2)(c) of the Act. It was 
also further pointed out that the extent of the 
land is immaterial in deciding whether an act 
had been committed which would fall within 
the scope of section 3 (2) (c) of the Act. In 
the light of the principles laid down in the 
decision referred to above, the burying of the 
cow and the putting up of a samadhi as well 
as a thatched roof over that would 
undoubtedly be user of the land for a purpose 
not being an agricultural or horticultural one 
within the meaning of section 3 (2) (c) of the 
Act. 


12. An attempt was also made by the 
learned counsel for the petitioner that the 
respondent had dug up a manure pit also in 
the lands intended for cultivation and that 
would also fall under section 3 (2) (b) and (c) 
of the Act. A perusal of the application for 
eviction, however, shows that it has not been 
made a ground fot seeking an order of evic- 
tion against the respondent and it is, there- 
fore, unnecessary to consider that. 


13. Thus, on a consideration of the entire 
matter it is seenthat the respondent had, in 
double crop lands leased out to him for the 
purpose of paddy cultivation, dug up pond, 
buried a cow, erected a samadhi over that 
and also put up a thatched roof and had 
also cultivated coconut treesthereon. These 
acts would result in the forfeiture of the 
protection from eviction conferred on the 
tenant under section 3 (1) of the Act. The 
Revenue-Court was therefore, in error in 
declining to order eviction of the respondent. 
Consequently, the orderof the Revenue 
Court is set aside and the respondent will 
stand vacated from his holdings. The civil 
revision petition is, therefore, allowed with 
costs. i 


R. S. 


Petition allowed, 
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i] PUSHPAVALLI AMMAL V. REVENUE DIVISIONAL OFFICER (Ramanujam, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENT:—G. Ramanujam and G. Mahes- 
waran, JJ. - 


Pushpavalli Ammal w» Petitioner* 


y, 


Revenue Divisional Officer (Appellate 
Authority under Debt Relief Act), Naga- 
pattinam and others Respondents. 


Tamil Nadu Debt Rellef Act (XIII of 1980), 
section 4 (2}—Scope and applicability— The 
Tamil Nadu Debt Relief Act (XXXI of 
1976), section 3 (b)—‘Small farmer’— 
Definition. 


A debtor filed an application under section 
6 (1) (a) of the Tamil Nadu Act XIII of 1980 
claiming benefits under that Act and seeking 
a certificate of redemption in respect of a 
mortgage debt of Rs. 2,200, which was 
borrowed on a mortgage of her property. In 
those proceedings the creditor remained ex 
parte and the Tahsildar, treating the applica- 
tion as one filed under the Tamil Nadu Act 
XXXI of 1976 dismissed the same on the 
ground that the loan was obtained on 19th 
March, 1972, that the petitioner was a ‘‘small 
farmer,” and that as such she was not entitled 
to any benefits under the 1980 Act. The 
matter was taken up in appeal and the 
appellate authority also took the view that 
the petitioner-debtor owned more than 
one unit of land and was not entitled to the 
benefits of that Act. The said decision of 
the appellate authority was challenged by 
the petitioner-debtor by a writ petition. 


Held: Once a debt is found to bea debt 
covered by the 1980 Act, the question will 
arise whether the debtor is entitled to the 
benefits of that Act. No distinction is made 
between a pre-1976 debt and post-1976 
debt for the purposes of the application of 
the 1980 Act. It is true that under section 
4(2) ‘of the 1980 Act where a debtor is 
entitled to claim the benefits of the 1976 Act, 
he cannot claim the benefits of the 1980 Act. 
+W. P. No. 8441 of 1981. 2nd February, 1982 
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The object of that provision appears to be 
that the debtor who can claim the benefits of 
the 1976 Act cannot claim also the benefits 
under the 1980 Act. That provision cannot 
however be understood as making a distinc- 
tion between pre-1976 and post-1976 debts. 

[Para, 3.] 


For the application of the 1980 Act, one has 
to consider whather the debtor is barred by 
the provisions of section 4 (2) of the 1980 
Act to claim the benefits under the 1980 Act. 
it is in the light of this provision one has to 
find out whether the petitioner can claim 
benefit of 1980 Act and whether the 1976 Act 
isa bar so far as she is concerned. The 
appellate authority has specifically found that 
the petitioner owns one acre of double crop 
wet land and 1.33 acres of dry lands totalling 
more than one unit ofland. Section 3 (b) 
of the 1976 Act defines ‘“‘small farmer” as a 
person owning less than one unit land, if he 
does not belong toany of the scheduled 
tribes. Therefore in this case the debtor is 
not a small “farmer” who has borrowed or 
incurred a debt before the commencement of 
the 1976 Act. The petitioner is not a ‘small 
farmer’ as she is holding more than one acre 
of wet land, sne is not a ‘debtor’ as defined 
in 1976 Act, and she is not entitled to claim 
any benefit under the 1976 Act. Hence 
section 4 (2) of the 1980 Act is not a bar for 
the petitioner claiming the benefits under the 
1980 Act. [Para. 4.] 


Petition under Article 226 of the Constitu- 
tion of India, praying thatin the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the 
records of the 1st respondent in D. R. P. No. 
5 of 1981, dated 30th May, 1981, and quash 
the same. 


G. Rajan, for Petitioner. 


S. Jagadeesan, for Government Pleader on 
behalf of Respondents. 


The Judgment of the Court was delivered by 


Ramanujam, J.—The petitioner herein filed 
an application under section 6 (1) (a) of the 
Tamil Nadu Act XIII of 1980, hereinafter 
referred to as the 1980 Act, before the 2nd 
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spondent claiming benefits under the 1980 

Act and seeking a certificate of redemption in 
respect of a mortgage debt of Rs. 2,200 
which she had borrowed from the third res- 
pondent herein, ona mortgage of her pro- 
perty. Inthose proceedings the creditor 
remained ex par fe and the second respondent, 
Tahsildar, treating the application as one filed 
under the Tamil Nadu Act XXXIII of 1976, 
hereinafter referred to as the 1976 Act, dis- 
missed the same on the ground that the loan 
was obtained on 19th March, 1972, that the 
petitioner was a small farmer and that as 
such she was not entitled to any benefits 
under the 1980 Act. The matter was taken 
up in appeal to the first respondent by the 
petitioner. The first respondent took the view 
that asthe mortgage loan was obtained for 
the purchase of three certain other lands, the 
loan amount should be taken to represent the 
price of immovable property purchased by 
the petitioner-debtor and that therefore it 
was not a debt within the meaning of the 
Debt Relief Acts, but one exempted by the 
provisions in section 12 (b) of the 1980 Act. 
The first respondent also held that since the 
loan was incurred in the year 1972, prior to 
the commencement of the 1976 Act, the peti- 
tion-debtor, who owned more than one uuit 
of land was not entitled to the benefits of 
that Act. The’said decision by the appellate 
authority has been challenged by the peti- 
tioner-debtor in the present writ petition on 
the ground that the authorities below have 
erred in proceeding on the basis that the peti- 
tioner has claimed benefits under the 1976 
Act, while the application filed by her was 
only under section 6 of the 1980 Act. 


4. In this case, the question is, whether the 
order of the appellate authority is liable to be 
quashed by this Court as arbitrary and illegal. 
The reasons given by the first respondent-the 
appellate authority for rejecting the peti- 
tioner’s claim for benefits under section 6 of 
the 1980 Act are: 


1, that the debt in question is one of the 
exempted debts set out in section 12 (d) and 
that’ therefore the petitioner is not entitled to 
claim the benefit in respect of the said debt; 


2. thatthe debt having been incurred in 
1972, prior to the commencement of 1976 
Act, the case of the petitioner has to be 
dealt with only under the 1976 Act; and 
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3. thatthe petitioner owns more than one 
acre of double crop lands and that therefore 
her total holdings exceeds one unit and she is 
not entitled to the benefit under the 1976 
Act. 


It is seen that the mortgage. debt was 
incurred by the petitioner for purchasing 
some other lands. Though the petitioner 
originally disputed the fact that the money 
was borrowed for purchase of lands, the 
recital in the document clearly indicated that 
the mortgage debt was incurred by the peti- 
tioner only for purchasing other lands. The 
first respondent has taken the view that since 
the Joan was taken for the purpose of 
purchasing an immovable property, it should 
be taken to be the purchase price of the 
property purchased by the petitioner. We 
are not inclined to agree with the said view 
of the first respondent. The fact that the 
borrowal was for the purpose of enabling the 
petitioner to purchase an immovable 
property does not make the debt as one repre- 
senting the purchase price of the property. 
Normally purchase price is payable to the 
vendor and the debt can be said to represent 
the purchase price only if the consideration 
for the sale due to the vendor is outstanding. 
In this case, merely because the loan was 
taken for the purchase of immovable 
property. the said loan amount cannot be 
taken to represent the purchase price of the 
property purchased by the petitioner. The 
object for which the loan was taken cannot 
make the debt as one representing the sale 
price of the property purchased. Therefore 
the said reasoning of the first respondent is 
legally untenable. 


3. Once the debt is found to bea debt! 
covered by the 1980 Act, then the question 
will arise whether the petitioner is entitled to 
the benefits of the 1980 Act. The first 
respondent has taken the view that since the 
debt in question is a prior 1976 debt, it should: 
be dealt with only under the 1976 Act. We do, 
not see any support for this view from the 
provisions of the 1980 Act. No distinctio 
is made between pre-1976 debt and post-1976 
debt for the purpose of application of the 
1980 Act. Itis no doubt true that section 
(2) of the 1980 Act states that where a debtor 
is entitled to claim the benefits of the 1976 
Act, he cannot claim the benefits of the 1980 
Act. The object of that provision appears to 
be that the debtor who can claim the benefits 
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under the 1976 Act cannot claim the benefits 
under the 1980 Act. That provision in terms 
cannot be understood as making a distinction 
between pre-1976 debts and post-1976 debts, 

s hasbeen interpreted by the first respondent. 


4. For the application of the 1980 Act, one 
has to consider whether the debtor is, barred 
by the provisions of section 4 (2) of the 1980 
Act, to claim the benefits under the 1980 Act. 
[t is in the light of that provision we have to 


find out whether the petitioner can claim the ` 


benefits of 1980 Act and whether the 1976 
Act is a bar so far as she is concerned. The 
appellate authority has specifically found that 
the petitioner owns one acre of double crop 
wet land and 1.33 acres of dry lands, totalling 
more than one unit of land. Section 3 (b) of 
of the 1976 Act defines ‘‘small farmer’’ asa 
person owning less than one unit land, if he 
does not belong to any of the scheduled 
tribes. Therefore, the debtor in this case is 
not a small farmer, who has borrowed or 
incurred a bebt before the commence- 
ment of the 1976 Act. On the finding of the 
first respondent himself that the petitioffer is 
not a small farmer, as she is holding more 
than one acre of wet land, she is not a debtor 
as defined in the 1976 Act, and she is not 
entitled to claim any benefit under the 1976 
Act. Hence section 4 (2) of the 1980 Act is 
nota bar for the petitioner claiming the 
benefits under the 1980 Act. 


5, In this view, we allow the writ petition 
and quash the proceedings of the first respon- 
dent, with a direction to the first respondent 
to decide the appeal afresh in the light of the 
observations made above. There will be no 
order as to costs. 


R.S. Petition allowed. 
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IN THE HIGH COURT OF 
CATURE AT MADRAS. 


JUDI. 


PRESEN T:—}VY. Balasubrahmanyan, J. 


State Bank of India, represented by 
Branch Manager, Contonment, Trichi 
Petitioner* 


its 


Ve 


M/s. Balakrishna Sugar Factory Limited, 
Musiri by Managing partner, Masiri, 
Tirachi Respondent. 


Civil Procedure Code (V of 1908), Order 34, 
rule 10—Scope and peculiar features—Rule 
10 an echo of section 12, Transfer of Property 
Act (IV of 1882)—Covers the several 
items of expenditure incurred by mortgagee 
under section 72, T. P. Act—State Bank of 
India obtaining preliminary mortgage decree 
on 18th October, 1975—Final decree passed 
on 24th July, 1976—Execution—Sale of 
hypotheca—Property purchased by one ‘P* 


for Rs. 4,40,500—Auction-purchaser deposit- 


ing Court the sale price—Withdrawal by the 
Bank from Court deposit decretal amount with 
subsequent interest and costs—Bank applying 
subsequently for insurance premium paid 
in respect of the mortgaged property—Execu- 
tion application by the Bank for an order for 
payment out of the same—Whether tenable— 
Dismissal of application by Executing Court— 
Revision against order allowed. 


The State Bank of India, the petitioner in 
this revision petition obtained a mortgage 
decree against the respondent for 
Rs. 2,79,145 and for costs. The prelimi- 
nary decree was passed on 18th October, 
1975, and the final decree on 24th July, 1976. 
Subsequently the Bank moved the Court for 
bringing the mortgaged property to sale. 
The Court ordered the sale of the hypotheca. 
On 4th January, 1978, the property was 
purchased by one ‘P’ for Rs.  4,40,500. 
The purchase price was deposited into Court 
by the auction-purchaser. The Bank with- 
drew from Court deposit the decree amount 
with subsequent interest and costs. Later 
on it was found that the Bank had paid 


‘C. R, P, No. 1051 of 1979. 31st October, 1980, 
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Insurance premium on the mortgaged 
property, amounting Rs. 5,421.46. The 
Bank accordingly filed an execution applica- 
tion before the Court for an order for pay- 
ment out, of this sum, from the balance of 
the sale price in deposit in Court. This 
application was opposed by the judgment- 
debtor. The application was dismissed as 
not maintainable. On revision by the Bank, 


Held: Order 34, rule 10, Civil Procedure 
Code, has more than one feature of signifi- 
cance. It lays down an exception to the 
general rule in execution that a decree- 
holder is unalterably fixed to the amount 
decreed provided in the suit and enables the 


mortgagee to claim over and above the ' 


amount decreed under the preliminary mort- 
gage decree certain further sums of money, 
sums of a kind which could not possibly have 
entered into the reckoning in the preliminary 
decree, such as costs, charges and expenses 
incurred by the mortgagee as mortgagee 
subsequent to the passing of the preliminary 
decree. [Para. 3.] 


A second feature is that whena claim is 
made under this Rule in execution the Court 
has no choice except to entertain the mort- 

gee’s claim and determine it. If on 
inquiry the Court finds that the claims relate 
to costs, charges and expenses properly 
incurred by the mortgagee subsequent to the 
preliminary decree, the Court is undera 
mandatory duty to add those post-decree, 
costs, charges and expenses in the very 
processes of the execution of the per eage 
decree. [Para. 4.] 


Yet another feature of Order 34, rule 10 
is that the mortgagee can go on secking the 
aid of the executing Court for recovery of 
his post-decree claim against the mortgagor 
till the decree as finally adjusted is paid to 
the last pie. [Para. 5] 


Order 34, rule 10 may be described asa 
procedural echo of section 72, Transfer of 
Property Act. The section makes a separate 
provision relating to insurance premia paid 
by the mortgagee and these also are 
amenable to be incorporated in the mortgage 
debt and recoverable as such by the mort- 
gagee. Though Order 34, rule 10 does not in 
terms refer to section 72 of the Transfer of 
Property Act, the epithet “properly 

in the expression ‘Costs, charges an 


JOURNAL REPORTS [1983 


expenses properly incurred? in Order 34, 
rule 10 of the Code, might cover the several 
items of expenditure provided for in 
section 72 of the Transfer of Property Act. 

[Paras. 6, 7.} 


The whole idea behind Order 34, rule 10 
seems to be not only to deal with the execu- 
tion of mortgage decrees as sui generis but to 
avoid a multiplicity ef proceedings between 
the mortgagee and the mortgagor as respects 
the same subject-matter. The provision 
certainly makes ita quite clear and easy 
remedy to the mortgagee. But it is alsoa 
convenient proceeding both for the parties to 
the mortgage suit and for the Court itself. 
It is quite conceivable that already at the 
trial of the mortgage suit, materials might 
have been brought on record by either party, 
some Of which might well form the very basis 
of the mortgagee’s subsequent claim before 
the executing Court for reimbursement of 
post-decree costs, charges and expenses. In 
any case, the executing Court cannot shy at 
an inquiry into the mortgagor’s subsequent 
Claims since the whole object of Order 21, 
rule{10 is that the mortgagee’s dues, must 
obtajn a final adjustment once for all, in the 
very‘suit and its follow-up execution proceed- 
ings.’ With a provision as this, and a manda- 
tory provision at that, it must be held that a 
separate suit not only does not lie, but it 
would be no good to anybody in this world — 
parties, counsel and Court included—if it 
does lie at all. [Para. 8.] 


Cases referred to:—- 


Dambar Singh v. Kallyan Singh, (1922) 20 
All. L. J. 170 ; Uttam Kunwar v. Krishna Pal 
Singh, A. I. R. 1960 All. 659. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
of the Court of the Subordinate Judge, 
Tiruchirapalli, dated 28th September, 1978, 
and made in E. A. No. 330 of 1978 in E.P, 
No. 53 of 1977 in O. S. No. 336 of 1974, 


T. R. Mani, for Petitioner. 
C. Chinnasami, for Respondent. 
The Court made the following 


*Orpsr.—The State Bank of India, the peti- 
tioner in this civil revision petition obtained 


*28¢h October, 1980, 


Ha 
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a mortgage decree against the respondent for 
Rs. 2,79,145 and for costs. The preliminary 
decree was passed on 18th October, 1975. The 
final decree was passed on 24th July, 1976. 
Subsequently, the Bank moved the Court for 
briaging the mortgage property to sale. The 
Court ordered the sale of the hypotheca. On 
4th January, 1971, the property was purchased 
by one Periasami for Rs. 4,40,500. The 
purchase price was deposited into Court by 
the auction-purchaser. The Bank withdrew 
from Court deposit the decree amount with 
subsequent interest and costs. Later it was 
found that the Bank had paid insurance 
premia, on the mortgag , property, amounting 
in all to Rs. 5, 421.46. The Bank accordingly 
filed an execution application before the 
Court for an order for payment out of this 
sum fromthe balance of the sale price in 
deposit in Court. This application was 

opposed by the judgment-debtor. The learned 
Subordinate Judge, Tircuhirapalli, upheld the 
judgment-debtor’s objection and dismissed 

the application as not maintainable. He held 

that the decree-holder cannot claim the 

amount of Rs. 5,421.46 by way of an appfica- 
tion for payment out of the money in Court 
deposit. According to the learned Judge, the 

only remedy of the decree-holder was to file 

a suit for that amount, obtain a decree there- 

in and attach the amount in Court deposit. 


2. This revision has been brought against 
the order of the learned Subordinate Judge. 
I am clear in my mind that the learned Judge 
was in error in holding that the application 
for payment out of Rs. 5,421.46 did not lie. 
I agree with the submission of Mr. T. R. Mani, 
learned counsel for the Bank, that the provi- 
sions found in Order 34, rule 10 of the Code 
of Civil Procedure, are especially fashioned to 
provide for a proceeding of this kind, This 
provision is concerned with how a final 
adjustment has to be arrived at for determin- 
ing the amount payable to a mortgagee in a 
suit for foreclosure, sale or redemption of 
mortgage. The provision is to the effect that 
over and above the amount for which the 
preliminary mortgage decree has been passed, 
the Court should add tothat amount the 
costs of the mortgagee other than suit costs, 
as well charges and expenses which the 
mortgagee has properly incurred since the 
date of the preliminary decree and upto the 
date of actual payment. 


3. A reference to the terms of Order 34, 
rule 10 brings ouf more than one significant 
feature of that provision. In the first place, 
it lays down an exception to the general rule 
in execution that a decree-holder is unalte- 
rably fixed to the amount decreed provided 
forin the suit. Indeed, this provision 
enables the mortgagee to claim, over and 
above the amount decreed under th 
preliminary mortgage decree, certain furthe 
sums of money. These additional sums are 
of akind which could not possibly have 
entered into the reckoning in the preliminary]: 
decree, for the simple reason that they relate 
to costs, charges and expenses incurred by 
the mortgagee as mortgagee subsequent to 
the passing of the preliminary decree. In this 
sense, the provision takes particular note, in 
execution proceedings, of claims accruing 
subsequent to the decree. Mark the use of 
the phrase, “‘since the date of the preliminary 
decree” in Order 34, rule 10. 


4, The second significant feature of this 
provision is that where a claimis made under 
this rule in proceedings in execution of 
mortgage decree, the executing Court has no 
choice in the matter excepting to entertain 
the mortgagee’s claim and to proceed to 
determine it. And, if on inquiry, the Court 
finds that the claim relates to costs, charges 
and expenses which had been “properly 
incurred” by the mortgagee subsequent to the 
preliminary decree, then the Court has got to 
add those amounts also, as a matter of final 
adjustment of the amount to be paid to the 
mortgagee. The Court has no discretion or 
option in the matter, either to entertain the 
claim and deal with it in the execution pro- 
ceedings, or to refer the mortgagee to an 
independent suit for the purpose. The Court, 
onthe contrary, is undera mandatory duty to 
add these post-decree costs, charges and 
expenses in the very processes of execution of 
the mortgage-decree. Mark the use of the 
word “‘shall’’. 


5, Thereis yet another peculiar feature o 
Order 34, rule 10. The mortgagee, it 
would seem, can go on seeking the 
aid of the executing Court for recovery 
of his post-decree claims against the 
mortgagor till the amount, as finally 
adjusted, is paid to the last pie. Mark thet 
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use of the word “‘upto the time of actual pay- 
ment.” ~ 


6. Order 34, rule 10 of the Code, may be 
described, more or less, as a procedural echo 
of section 72 of the Transfer of Property Act, 
1882. This provision enables a mortgagee 
to spend money for the preservation of the 
mortgage property, for supporting the title 
both of the mortgagor and himself and for 
renewal of the lease where the mortgage is of 
a leasehold. The money so expended is 
declared by this provision to form part of the 
mortgage debt, recoverable as such by the 
mortgagee from the mortgagor, unless the 
contract otherwise provides. The expenses 
incurred'by a mortgageeto preserve the 
hypetheca cannot, in reason, include 
payments made by him for insuring the pro- 
perty against loss or damage, since insurance 
does not protect the property msured, but 
only covers certain risks and indemnifes the 
insurer in case of loss or damage. Hence, 
section 72 makes a separate, but similar, pro- 
vision relating to insurance premia paid by 
he mortgagee. Underthe section, these 
payments towards insurance also are amen- 
bleto be incorporated in the mortgage debt 
and recoverable as such by the mortgagee. 


7. Order 21, rule 10 of the Code, does not; 
in terms, refer to section 72 of the Transfer 
of Property Act, while referring to the 

mounts whicha mortgagee is entitled to 

onsolidate under section 72 with the mort- 
gage money. The rule refers generally, and 
without exception, to all costs, charges and 
expenses incurred by the mortgagee, their 
only qualification being that they must have 
been ‘“‘ptoperly incurred. This epithet 
might cover the several items of expenditure 
provided for by section 72 of the Transfer of 
Property Act; but it is wide enough to 
include also other costs, charges and expenses 
properly incurred by the mortgagee, 
although they do not strictly fall within the 
ambit of section 72. 


8. The whole idea behind Order 34, rule 10 
seems to be not only to deal with the execu- 
tion of mortgage decrees as sui generis, but 
to avoid a multiplicity of proceedings 
between the mortgagee and the ge oa as 
respects the same subject-matter. The pro- 
vision certainly makes for a quick and easy- 
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free remedy to the mortgagee, But it is also 
a convenient proceeding both for the parties 
to the mortgage suit and for the Court itself: 
It is quite conceivable that already at th 
trial of the mortgage suit, materials migh 
have been brought on record by either party, 
some of which might well form the very basis 
of the mortgagee’s subsequent claim befor 
the executing Court for reimbursement o 
post-decree costs; charges and expenses. In 
any case, the executing Court cannot shy at 
an inquiry into the mortgagee’s subsequent 
claims since the whole object of Order 21, 
rule 10 is that the mortgagee’s dues must 
obtain a final adjustment once and for all, 
in the very suit and its follow-up execution 
proceedings. With a provision such as this, 
and a mandatory provision at that, I must 
hold that a separate suit not only does not lie, 
but it would be no good to anybody in thi 
world-parties, counsel and Court included i 
it does lie at all. 


9. Learned counsel in this case did not dis- 
pute the nature of the present claim made by 
the Bank in execution. He only urged that 
the claim has to be enforced against his 
client only by way of an independent suit 
For the reasons I have earlier mentioned 
however, this contention must be rejected. 


10. Learned counsel referred me to a ruling 
of a Bench of the Allahabad High Court re- 
ported in Dambar Singh v. Kallyan Singh}. 
That case had to deal with the application of 
Order 34, rule 10 of the Code, before its 
amendment by Act XXI of 1929. The Court 
expressed the view that under these provi- 
sions nothing could be added to the mortgage 
decree excepting costs of the execution 
proceedings. This decision had to do with 
Order 34, rule 10 of the Code, as it stood 
prior to its amendment by Act XXI of 1929. 
But, there is a subsequent decision by a Full 
Bench of the same High Court, which takes 
a comprehensive viewof the provision as 
it now stands after the amendment in 1929, 
The Full Bench ruling is reported in Uttam 
Kunwar v. Krishna Pal Singh®. This Full 
Bench decision is authority for two positions. 
In the first place, it was held by the Full 
Bench that Order 34, rule 10 covered not 
only the items of expenditure mentioned in 





1. (1922) 20 All. L. J. 170. 
2, À. I, R. 1960 All, 659. 
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section 72 of the Transfer of Property Act, 
but it also covered other costs, charges, and 
expenses incurred for purposes analogous to 
those mentioned in section 72. The second 
position laid down by the Full Bench was that 
under Order 34, rule 11, the mortgagee can 
claim amounts which were not included either 
_in the preliminary mortgage decree or even 
under the final decree. 


11, Both on the terms of Order 34, rule 10 
and on the authorities, the Court below erred 
in dismissing the Bank’s application for pay- 
ment cut. The said order is accordingly set 
aside. The Bank’s application in E. A. No. 
330 of 1978 stands allowed. The revision is 
allowed on the above terms. There will, 
however, be no order as to costs. 


12. This petition having been set down this 
day, for ‘being mentioned’ in the presence of 
Mr. T. R. Mant, Advocate for the petitioner 
and of Mr. C. Chinnasami, Advocate for the 
respondent, the Coart made the following 
order:— 


I had disposed of the above revision on 28th 
October, 1980. 


13. I posted the revision again for further 
elucidation and clarification as respects the 
break-up figures contained in the Bank’s 
application for payment cut in the lower 
ourt. 


14, In their eppuceuon for payment out the 
Bank had asked for paymentout of 
Rs. 5,421,46, being the aggregate amount of 
insurance premia paid by the Bank in respect 
of the mortgaged property, and for which 
they claimed reimbursement. In seems that 
more than one premium had made up the 
amount of Rs. 5,421.46. 


15. The argument of the learned counsel in 
the revision, which was based on the provi- 
sions of Order 34, rule 10 of the Code of 
Civil Procedure covered the whole of the 
said amount of Rs. 5,421.46. A reference to 
the record as well as the Order under revi- 
sion reveals the amounts and dates of pay- 
ment by the Bank of the insurance premia. 
The details are as under: 


M. b. J.—33 


Insurance Premia. 


Date of payment 


Rs. 
1,598.82. 20-8-1974 
1,598.82. 21-8-1975 
1,598.82. 27-7-1976 
625.00. 30-8-1977 
5,421.46 Total 


16. The above table shows that the first two 
payments of Rs. 1,598.82 each were made, 
before the passing of the preliminary decree 
in the suit. In my order dated 28th 
October, 1980, in this revision, I held that 
the provisions of Order 34, rule 10, Civil 
Procedure Code, under which the Bank had 
based its claim jin the present proceedings 
refers only to costs, charges and expenses 
properly incurred by the mortgagee subse- 
quent: to the date of the preliminary decree. 
This means, they cannot relate to costs, 
charges and expenses incurred prior to that 
date. It follows, therefore, that the two pay- 
ments made on 20th August, 1974 and 21st 
August, 1975, are not eligible, for being 
claimed by the mortgagee in the present 
proceedings under Order 34, rule 10 of the 
Code of Civil Procedure. However, the 
Bank would be entitled to have its claim for 
the two subsequent payments of Rs. 1,598.82 
and Rs. 625/- made on 27th July, 1976 and 
30th August, 1977, respectively. 


17. Since these materials are already on 
record and are disclosed by the very order of 
the Court below, there is no need to ask that 
Court to determine the amount. Hence in 
clarification of my order dated 28th 
October, 1980, in this revision, it is hereby 
ordered that sums of Rs. 1,598.82. and 
Rs. 625 aggregating to Rs. 2223.82 shall be 
paid out to the plaintiff Bank from out of the 
amount of money in deposit in the lower 
Court. 


18. Mr. Mani, learned counsel for the Bank, 
submitted that in view of the decision to 
limit the claim of the Bank under Order 34, 
rule 10, Civil Procedure Code, only to the two 
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post-decree payments of Rs, 1,598.82 and 
Rs. 625 the remedy of the bank for re- 
imbursement and realisation of the two 
earlier payments towards the insurance 
permia may be left open to be pursued in 
appropriate proceedings. 


19. Learned counsel even suggested that I 
might indicate the lines on which the Bank 
might pursue its remedy in regard to these 
expenditure. Iam, however, not willing to 
be drawn into a discussion’ as to what would 
be the appropriate remedy , open to the Bank 
in respect of the other two amounts of 
Rs. 1,598.82 each. I would content myself 
by saying that the Bank would be at liberty 
to take such proceedings as it may be advised 
and which are open to it according to law for 
the realisation of the said amounts. I make 
it quite clear once again that the plaintiff 
mortgagee Bank would be entitled to pay- 
ment out only of the sum of Rs. 2,223.82. 


Let this order be read as part and parcel of 
my order dated 28th October, 1980, in this 
revision; i 


R.S. | Revision allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENrT:—K. B. N. Singh, C.J. 
S. Padmanabhan, J. 


and 


Union of India, represented by the Secretary 
to Government of India, Ministry of 
Finance, New Delhi and others 

Appellants* 


Y. 


M/s. Indo-French Pharmaceutical Company 
by Mrs. J.M. R. Fernandes, Managing 
Partner Respondent. 


Central Excises and Salt Act (I of 1944), item 
14-E of the First Schedule and Explanation I 
—Scope and applicability. 


The respondent was a manufacturer of 
harmaceutical products, some of which were 
able for excise duty, and others not. The 
respondent had admittedly taken out a licence 
for the manufacture of those pharmaceutical 
productions in respect of which they were 
bound to pay excise duty. They manufactur- 
ed three Indian Pharmacopoes products, viz., 
(1) Sulphagunidire Tablets, (2) Sulpha 
Dimidine Tablets, and (3) Calcium Gluconate 
Tablets. These items had been classified as 
non-excisable, and the respondent had been 
clearing the items without payment of excise 
duty with the approval of the Central Excise 
Authority. While so, on 2nd February, 1971, 
the third appellant called upon the respon- 
dent to show cause why duty should not be 
levied on the said preparations from 19th 
October, 1966 to 9th April, 1970, and why a 
penalty should not be levied. The respon- 
dent contended that these items were not 
execisable, and consequently no duty was 
liable to be paid. However, the third appel- 
lant ultimately levied a sum of Rs. 11,379.90 
by way of excise duty. The respondent 
having exhausted all the statutory remedies 
filed a writ petition which was allowed by a 
single Judge. 


a ee 
*W. A. No, 52 of 1978. 


~- ie 


4th November, 1982, 


I] UNION OF INDIA ¥. INDO-F@BNCH PHARMACBUTICAL COMPANY (Padmanabhan, J.) 


On appeal, 


Held: The label used by the respondent 
contains the name of the products as per the 
India Pharmacopoea, and it also contains the 
name of the respondent-manufacturers. The 
label shows in bold letters that it is a poison. 
It also contains the Schedule H Drug 
warning. Above all the label contains a 
symbol with the words superscribed ‘‘Indo- 
French”. The symbol isa very small one 
and appears to be very insignificant when 
compared to the over-all size of the label. 
[Para. 3.] 


The symbol used by the respondent cannot 
be said to be distinctive enough to attract 
item 14-E of the First Schedule read with 
Explanation I Central Excise and Salt Act. 
It is also admitted that the said symbol or 
mark is not the registered trade mark of the 
respondent. Itis equally admitted that this 
mark is being used by ths respondent in 
respect of all their preparations. There is 
absolutely nothing in the mark to indicate a 
connection in the course of trade between the 
medicine and the respondent. The items 
concerned were therefore not excisable. 
[Para. 7.] 


Appeal under clause 15 of the Letters 
Patent against the Order of Mr. Justice 
Ramanujam, dated 20th July, 1977, 
and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
Writ Petition No. 2967 of 1973 presented 
under Article 226 of the Constitution of 
India to issue a writ of certiorari, calling for 
the records in Order No. 1843, dated 8th 
December, 1972, of the first respondent and 
in A. No. 202 of 1971 dated 3rd, June, 1971 
of the 2nd respondent and quash the said 
orders of being unjust, illegal arbitrary, 
unreasonable without jurisdiction and 
vitiated by patent error on the face of records 
and by denial of natural justice. 


K. N. Balasubramanian, Additional Central 
Government Standing Counsel, on behalf of 
Appellants. 

K. P. Jagadeesan, for Respondent. 

The Order of the Court was made by 


Padmanabhan, J.—This Writ Appeal has been 
filed by the Union of India against the order 
of a learned Single Judge of this Court in 
Writ Petition No. 2967 of 1973. 


2. The question to be decided in the writ 
appeal centres round the fact whether 
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the respondent Messrs. [ndo-French 
Pharmaceutical Company can be said tohave 
used a mark, symbol, monogram or label in 
marketing its medicinal preparations. The 
respondent is a manufacturer of pharmaceu- 
tical products, some of which are liable to 
excise duty, and others not. The respondent 
has admittedly taken outa licence for the 
manufacture of those papi maeelicel produc- 
tions in respect of which they are bound to 
pay excise duty. They manufactured 
three Indian’ Pharmacopea products. viz., 
(1) Sulphaguanidire Tablets (2), Sulpha 
Dimidine Tablets ,and (3) Calcium Gluconate 
Tablets. These items had been classified as 
non-excisable, and the respondent has been 
Clearing the items without payment of excise 
duty with the approval of the Central Excise 
Authorities. While so, on 2nd February, 
1971, the third appellant called upon the 
respondent to show cause why duty should 
not be levied on the said three preparations 
from 19th September, 1966, to 9th April, 
1970, and why a penalty should not be levied. 
The respondent contended that these items 
were not excisable, and consequently no duty 
was liable to be paid. However, the third 
appellant ultimately levied a sum of 
Rs. 11,319.90 by way of excise duty. The 
respondent, having exhausted all the statu- 
tory remedies, filed a writ petition which was 
allowed by a learned single Judge. 


3, The label used by the respondent 
Contains the name of the products, as per the 
India Pharmacopoea, and it also contains the 


‘mame of the respondent as manufacturers. 


The label shows in bold letters that it is 
poison. It also contains the Schedule H 
Drug warning. Above all this, the label 
contains a symbol with the words super- 
scribed “Indo French”. The symbol is a 
very small one and appears be very insignifi- 
cant when compared tothe over all size of 
the label. 


4, Thecontention of Mr. K. N. Balasubra- 
manian, the learned Additional Central 
Government Standing Counsel, is that since 
the medicine bears on itself or its container 
the monogram or a symbol to indicate the 
connection between the medicine and the 
manufacturer, it will attract excise duty on 
the item under item 14-E of the First Schedule 
to the Central Excise and Salt Act read with 
the Explanation I thereof. The question is 
how far this contention can be sustained, 
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Item 14-E reads as follows : 


“Patent or proprietary medicines not 
containing alcohol, opium, Indian hemp or 
other narcotic drugs or other narcotics 
other than those medicines which are exclu- 
sively ayurvedic, unani, sidha or homoe- 
pathic. Sixty per cent. ad valorem. 


Explanation I.—“Patent or proprietary 
medicines” means any drugs or medicinal 
preparation, in whatever form, for use in 
the interna! or external treatment of, or 
for the prevention of ailments in, human 
beings or animals which bears either on 
itself or on its container or both, a name 
which is not specified in a monograph in a 
pharmacopoea, formulary or other publi- 
cations notified in this behalf by the 
Central Government in the Official Gazette, 
or which is a brand name, that is, a name 
or a registered trade mark under the Trade 
and Merchandise Marks Act, 1958 (XLIII 
of 1958), or any other mark, such asa 
symbol, monogram, label, signature or 
invented words or any writing which is 
used in relation to the medicine for the 
purpose of indicating or so as to indicate 
connection in the course of trade between 
the medicine and some person having the 
right either as proprietor or otherwise to 
use the name or mark with or without say 
| indication of the identity of that person”. 


-t ig admitted that the three products manu- 
factured by the respondent are Indian 
Pharmacopoeia products. In the explana- 
tion, these products will become patent and 
proprietary medicines only if a symbol, 


monogram, label, signature or invented 
words or any writing which is used 
in relation tothat medicine for the 


purpose of indicating or so as to indi- 
cate aconnectionin the courseof trade 
between the medicine and some person 
having the right either as proprietor or other 
wise touse the name or mark. In other 
words, if a manufacturer uses a word, 
symbol, label or monogram, apart from a 
monograph in a pharmacopoeia, formulary or 
other publications, that could be treated as 
indicating that the manufacturer has a pro- 
prietary interest in the medicine manufactured 
_ by him. The symbol used by the respondent 
cannot be described as a monogram. In 
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“The Concise Oxford Dictionary” (Sixth 
Edition), the meaning of ‘‘monogram”’ is 
given thus: “Two or more letters, especially 
person’s initials, interwoven as device’. In 
view of “this meaning of the word 
“monogram”., the learned Standing Counsel 
contended that it might be taken to be symbol 
and even then these products would become 
patent or proprietary medicines under Expla- 
nation Ito Item 14-E. We are unable to 
accept the contention of the learned Standing 
Counsel. In order to attract the Explanation 
I to Item 14-E, the symbol must indicate a 
connection in the course of trade between the 
medicine and some person having the right 
either as Sai as or otherwise to use the 
name or mark with or without any indication 
of the identity of that person. The label 
itself containes the name of the respondent in 
full as ‘‘Indo-French Manufacturing 
Company (Private) Limited, Nanganallur, 
Madras-61”. The symbol, as already stated 
isa small rectangle with aflame and the 
words ‘“‘Indo-French” superadded. The 
symbol itself cannot be said to be intended to 
indicate a connection in the course of trade 
between medicine and the respondent. 
Further, it isso insignificantin appearance 
compared to the over-all size of the label that 
an ordinary prudent and reasonable man is 
not likely to draw any connection between the 
respondent and the medicine in the course of 
the trade. 


5 The learned Standing Counsel drew our 
attention to two decisions of this Court, one 
in The Collector of Central Excise, Madras 
yv. A. P. Basava Prabhu, Proprietor, 
Mjs. T. C. Magalingappa and Company, 
Madras and the other in Suseela v. The Assis t- 
ant Collector of Central Excise, Integrated 
Division, Madras*. The preparation that was 
the subjectmatter of consideration before the 
Bench in W A. No. 23 of 1964 was Euca- 
lyptus oil. In that case, the bottle marketed 
by M/s. Nagalingappa and Company con- 
tained, besides the words “Nilgiri Thailam”’ 
in Tamil, the photograph, signature and 
name or initials of the manufacturing company. 
These features were taken by the learned 
Judges to be distinctive features, and by these 
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W. A. No. 23 of 1964. 
W. P.N 


1. 
2. , 1477 of 1966, 


Ij AUTHORISED OFFICER (L. R.) v. RAMASWAMY GOUNDER 


distinctive features, a connection was sought 
to be established in the course of trade be- 
tween the company andthe eucalyptus oil. 
Weare of the view that the facts of the case 
with which the Bench were concerned were 
entirely different. In view of the presence 
of the photograph, signature and name and 
the initials of the manufacturer, the learned 
Judges, we may say so with respect, came to 
the right conclusion that the manufacturer 
used a distinctive mark or symbol to connect 
the medicinal preparations with the company 
in the course of the trade. 


6. In W. P. No. 1477 of 1966, the learned 
Judge was again concerned with eucalyptus 
oil. In that case, the manufacturer bottled the 
product and putit in cardboard cartons. The 
cartons contained a picture of a child with the 
following particulars among others “‘Vistone 
oil of Eucalyptus (I. P.). Per cold, headache 
and pains-Repacked-Dentone Chemical Works 
No. 13, Kondi Chetty Street, Madras-1’’. It 
also contained an indication that it was a 
medicine or ‘“‘Oushadam’’ for curing cold, 
headache and pains. In the light of these 
facts, the learned Judge followed the deci- 
sion in Writ Appeal No. 23 of 1964 
and held that the product was liable to excise 
duty. We are of the opinion that the facts 
before the learned Judge were entirely different 
from the facts in this case. 


7. Toconclude, we agree with the learned 
single Judge that the symbol used by the res- 
pondent cannot be said to be distinctive 
enough to attract item 14-E read with 
Explanation I of the First Schedule to the 
Central Excise and Salt Act. It is also 
admitted that the said symbol or mark is not 
the registered trade mark of the respondent. 
[t is equally admitted that this mark is being 
used by the respondent in respect of all their 
preparations. There is absolutely nothing in 
the mark to indicate a connection in the 
course of trade between the medicine and 
the respondent. We therefore, confirm the 
order of the learned Single Judge and 
dismiss the appeal. There will, however, be 
no order as to costs. 


R S. 





Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:—V. Balasubrahmanyan, J. 


The Authorised Officer (Land Reforms), 
Erode ... Petitioner® 


y. 


M. Ramaswamy Gounder and others 
Respondents 


(A) Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVII of 1961), as 
amended by Act (XVII of 1910), section 22— 
Scope and applicability—Two sales by con- 
veyance on 15th\May, 1970-—-Sales preceded 
by agreement of Sale of 4ih February, 1970— 
Date of commencement of the Act 15th 
February, 1970—Notified date 2nd October, 
1970—Sales whether effected to defeat the 
provisions of the Act. 


(B) Transfer of Property Act (IV of 1882) 
section 53-A—Doctrine of par t-performance— 
Agreement of sale entered into on 4th 
February, 1970 —Sales effected on 15th May, 
1970—Section 22 of the Tamil Nadu Land 
Ceiling Act—Encompasses transactions which 
fall within 15th February, 1970 to 2nd 
October, 1970—The instant sales cannot be 
considered as void by reason of section 53-A, 
Transfer of Property Act. 


(C) Interpretation of  Statutes— Special 
overriding the general—Both must deal with 
the same subject-matter. 


In this case section 22 o0f the Tamil Nadu 
Land Reforms (Fixation of Ceiling on Land) 
Act, was invoked to avoid two transactions 
of sale of land. The two sales by conveyance 
in the present case took place under two sale 
deeds dated 15th May, 1970. They were 
registered by the Sub-Registrar on 23rd May, 
1970. The Authorised Officer held that the 
two sales had been effected by the land-ower 
with intent to defeat the provisions of the 





*C. R. P. Nos. 2243, 2244 and 2245 of 1979, 
23rd October, 1981. 
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Act. On appeal the Tribunal found that the 
two sales were preceded by an agreement of 
sale and therefore the two sales were genuine 


transactions and not sham and nominal, On 
revision, 
Held: The total effect of section 53-A 


is to effectuate atransfer as fully and as 
completely as if a coveyance had been effected 
although all that the parties have is a mere 
agreement in writing for the transfer of pro- 
perty followed by delivery of possession and 
a willingness on the part of the parties to 
complete the transaction. In the present 
„case, the evidence on record shows that the 
agreement was in writing on stamp paper, 
that it contained the details of the terms of 
conveyance including consideration, the 
advance received, the price of the lands to be 
conveyed and the time for completion of the 
transaction. The record also contains the 
materials to show that closely following on 
the heels of the agreement in writing, posses- 
sion was handed over by the landlord to the 
purchasers. What is more, subsequently, as 
contemplated in the agreement of sale, 
regular conveyances were executed in which 
specific mention was mrade of the precedent 
agreement of sale dated 4th February, 1970, 
and the sale transaction was completed by 
payment of the balance of the purchase price. 
The present is a case to which the provisions 
of section 53-A of the Transfer of Property 
Act fit to perfection. The result is that is 
point of law the lands must be heid to have 
been transferred on 4th February, 1970 or, 
at the latest, when possession had been 
‘ handed over pursuant to the agreement. It 
is not suggested that either of these events 
happened within the crucial period, namely, 
between 15th. February, 1970, which repre- 
sents the date of commencement of the Act 
and the notified date respectively. Hence 
section 22 which encompasses transactions, 
which fall within this period, and not outside, 
cannot apply to the two sales in question in 

the present case so as to render them void, 
[Para. 6.] 


Section 22 deals not with mere documents 
but with substantial transactions of sale, gift 
and the like. Under the general law a sale 
can be effectuated and can become complete 
either by a registered conveyance or, short 
of that, under the provisions of section 53-A 
of the Transfer of Property Act. Section 22 
of the Tamil Nadu Act LHI of 1981 as sub- 
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sequently amended deals deals not so much 
with documents or parchments as with real 
transactions recognisable by law as such. 
Hence it stands to reason that the transaction 
of sale dealt with by that section must 
include not merely a regular registered sale 
by conveyance, butalsoa sale which is equally 
effective under the provisions of section 53-A 
of the Transfer of Property Act. [Para. 8.] 


The familiar doctrine of the special overrid- 
ing the general can apply only ina case where 
both deal with the same subject-matter. If 
apart from the Transfer of Property Act, 
which is a general enactment there is either a 
local or special enactment dealing with 
transfer of property, as such, then this 
doctrine can apply and the special can be 
regarded as overriding the general. The 
Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act can by no means be 
regarded as a special enactment devoted for 
the fixation of ceiling on agricultural holdings. 
It may be that section 22 was enacted as an 
ancillary provision intended to be an anti- 
avoidance measure. But that will not render 
the conceptions to be found in that section as 
having something of a special meaning 
different altogether from the meaning the law 
assigns to them under the general law. 

[Para. 9.] 


Cases referred to:— 


Naganatha Ayyar v. Authorised Ocffier, 
(1971) 84 L. W. 69; Authorised Officer v. 
Naganatha Ayyar, (1979) 3 S.C.C. 466: 
A. I. R. 1979 S. C. 1487 : (1980) 1M. L. J. 
(S. C.) 34. 


Petition under section 83 of Act LXVIII 
of 1961 as amended Act of XVII of 1970, 
praying the High Court to revise the decree 
ofthe Court of the Subordinate Judge of 
Erode, dated 5th April, 1976, and passed in 
C M A. Nos. 56, 6l and 63 of 1975. 
(Ref. 32 R/MAI/17/70 dated 25th September, 
1974, the Authorised Officer (Land Reforms), 
Erode. 


G. Jeremiah, for Additional Government 
Pleader, for Petitioner. 


KE. Ramamurthy and N. S. Nandakumar, for 
Respondents. 


An 


1] AUTHORISED OFFICER (L. R.) v. RAMASWAMY GOUNDER (Balasubrahmanyan, J.) 
i 


The Court made the following 


OagpeR.—These revisions arise out of 
proceedings started by the Authorised 
Officer under section 22 of the Act LVIII of 
1961, Tamil Nadu Land Reforms (Fixation 
of Ceiling on Land) Act, 1961 as amended by 
Act XVII of 1970. The Act was passed to 
provide for the fixation of ceiling on agricul- 
tural landholdings and for certain other 
matters connected therewith. Section 22 of 
the Act may be characterised as an anti- 
evidence provision. Under this section any 
transfer made by any person of land held by 
him by sale or otherwise on or after the 
commencement of the Act, but before the 
notified date, may be declared to be void by 
the Authorised Officer if he finds that the 
transfer by sale defeats any of the provisions 
of the Act. This section was invoked by the 
Authorised Officer in the present case in 
order to avoid two transactions of sale of 
land by the respondent N. Ramaswamy 
Gounder one of the extent of 1.95 acres and 
the other of an extent of 5.824 acres. It may 
be observed that the date of commencement 
of the Act was 15th February, 1970 and the 
notified date was 2nd October, 1970. The 
two sales by conveyance in the present case 
took place under two sale deeds dated 15th 
May, 1970. They were registered with the 
Sub-Registrar of Assurance on 23rd May, 
1970. The Authorised Officer held that the 
two sales had been effected by the land- 
‘owner,Ramaswamy Gounder with intent to 
‘defeat the provisions of the Act. On appeal, 
the Land Tribunal went into all the surround- 
ing facts and circumstances and recorded its 
findings. The Tribunal found that the sale 
deeds were preceded by an agreement of 
sale between the respondent and the 
purchasers. The stamp paper for the 
agreement had been purchased in the name 
of one of the purchasers and the agreement 
bore the date 4th February, 1970. The 
Tribunal found that under the agreement the 
total consideration forthe two sales amounted 
to Rs. 19,000 and as between them the 
purchasers had paid a total advance of 
‘Rs. 3,500. The Tribunal further found that 
on the execution of the agreement of sale and 
‘the receipt of advance, the respondent-land.- 
owner delivered possession of the lands to the 
‘purchasers. The Tribunal, referred to the 
‘documentary evidence in the case which 
showed that delivery of possession had been 
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effected to the purchasers. Reference was 
madeto transfer of patta, entries in the 
chitta, and the like. That the possession had 
already been handed over and remained with 
the purchasers was also found from the fact 
that with respect to a portion of the land one 
of the purchasers was recognised as the 
claimant in certain land acquisition proceed- 
ings and appropriate compensation was paid 
to him. Having regard to all these material 
facts, the Tribunal recorded a finding to the 
effect that the two sales effected by the land- 


‘owner were genuine transactions and not 


sham and nominal. The Tribunal also 
rendered a finding to the effect that they 
were not intended to defeat the provisions of 
the Act. The Tribunal accordingly reversed 
the decision of the Authorised Officer and 
held that the two sale deeds were not void 
under section 22 of the Act. 


2. Inthese three revisions brought at the 
instance of the Authorised Officer the one 
and only point raised is whether the sales 
effected under the two transactions in ques- 
tions are hit by section 22 of the Act and 
whether the Tribunal was right in reversing 
the order passed by the Authorised Officer 
holding the transactions to be void under 
section 22 of the Act. 


3. I have earlier set out the gist of the pro- 
visions of section 22 of the Act. Whil 
holding that the section did not apply to the 
present case, the Land Tribunal had mad 
reference to a decision of this Court in 
Naganatha Ayyar v, Authorised Officert. 
The learned Government Pleader in the fore- 
front of his argument submitted that this 
decision of our Court had been reversed in 
appeal by the Supreme Court in Authorised 
Officer v. Naganatha Ayyar*. Analysing 
section 22 of the Act, the Supreme Court 
observed that for this section to apply, three 
requirements must be satisfied: (i) There 
must be a transfer or other alienation; . 
(if) The transfer must have iaken place in 
between the date of commencement of the 
Act and the notified date; and (tii) The object 
of the transaction must be found to be to 
defeat one or other provisions of the Act, 
The Supreme Court held that the Authorised 





1. (1971) 84L. W. 69. : 
2, (1979)3 S.C C.466:A.1. R. 1979 S. C. 1487 ; 


(1930) Í M. L. J. (S. C.) 34. 
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Officer must void the transfer if these three 
elements were present in any given transfer. 
According to the Supreme Court, apart from 
these elements, there is no room for import- 
inga fourth principle tothe effect that 
transfer to be avoided should be sham or 
that it should be nominal or bogus. The 
Supreme Court further observed that ifa 
transfer defeats the provisions of the Act, 
it would fall under section 22 even though it 
might be regarded as having been effected by 
the vendor for family necessity or for any 
other bona fide reason. 


4. Standing four-square on this decision of 
the Supreme Court, the learned Government 
Pleader submitted that the conclusion of the 
Tribunal in the present case must be set 
aside and the order of the Authorised Officer 
restored on the findings rendered by the 
Tribunal. Mr. Nandakumar, learned counsel 
for the respondent-landowner, however, 
sought to support the decision of the 
Tribunal, inviting a different approach to the 
facts found. Learned counsel submitted 
that quite apart from everything else in this 
case, the fact remained that the two transac- 
tions had been completed on 4th February, 
1970, although the formal conveyance 
happended to have been executed on 15th 
May, 1970. Learned counsel pointed out 
that the landowner and the purchasers had 
entered into an agreement for sale in writing 
to early as 4th February, 1970, under which 
the purchasers had paid a portion of the 
consideration in advance and had obtained 
delivery of possession of the lands in ques- 
tion. Learned counsel submitted that the 
course of transactions carried out in this 
manner constituted a classic case of transfer 
by part-performance of the contract for 
which the law has made appropriate provi- 
sion in section 53-A of the Transfer of 
Property Act, 1882. Learned counsel 
pointed out that the evidence relating to the 
agreement in writing, the receipt of advance 
of purchase price, and the take-over of 
possession by the purchasers arerall matters 
of record and their truth could not be ques- 
tioned in these revisions. Learned counsel 
granted that the agreement of sale had not 
been registered but that, under the law, was 
not necessary for the purpose of invoking the 
doctrine of part performance embodied in 
section 53-A of the Transfer of Property Act. 
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5. I think, I must accept the force of the 
submissions made by learned counsel for the 
respondent on the basis of section 53-A of 
the Transfer of Property Act. This section 
inthe Transfer of Property Act provides 
that where any person contracts to transfer 
for consideration, any immoveable property 
by writing signed by him or on his behalf 
from which the terms necessary to constitute 
the transfer can be ascertained with reason- 
able certainty and the transferee has, in part 
performance of the contract, taken posses- 


‘ gion of the property and the transferee has 


performed or is willing to perform his part 
of the contract, then notwithstanding that 
the contract has not been registered in the 
manner prescribed therefor by the law, the 
transferor or any person claiming under him 
shall be debarred from enforcing against the 
transferee any fight in respect of the 
property of which the transferee has taken 
or continued in possession. There is a 
proviso to this section which says that the 
rights conferred on the transferee under this 
section shall be without prejudice to the 
rights of a subsequent bona fide transferee 
for value without notice. 


6. The total effect of section 53-A is to 
effectuate a transfer as fully and as comple- 
tely as ifa conveyance had been effected 
although all that the parties have is a mere 
agreement in writing for the transfer of 
property followed by delivery of possession 
and a willingness on the part of the parties to 
complete the transaction. In the present 
case, the evidence on record shows that the 
agreement was in writing on stamp paper, 
that it contained the details of the terms of 
the conveyance including the consideration, 


the advance received, the price of 
the lands to be conveyed and the 
time for completion of the transaction. 


The record also contains the materials to 
show that closely following on the heels of 
the agreement in writing, possession was 
handed over by the landowner to the 
purchasers. What is more, subsequently, as 
contemplated in the agreement of sale, 
regular conveyance were executed in which 
specific mention was made of the precedent 
agreement of sale dated 4th February, 1970, 
and the sale transaction was completed by 
payment of the balance of the purchase price. 


=Á - 


{] AUTHORISED OFFICER (L. R.) ¥. RAMASWAMY GOUNDER (Balasabrahmariyan, J.) 


Having regard to all these facts which have 
been adverted to in the order of the Tribunal, 
[ am satisfied that this isa case to which the 
provisions of section 53-A of the Transfer of 
Property Act fit to perfection. The result is 
that in point of law the lands must be held to 
have been transferred on 4th February, 1970, 
or, at the latest, when possession had been 
handed over pursuant to the agreement. It 
is not suggested that either of these events 
happened within the crucial period, namely, 
between 15th February, 1970 and 2rd 
October, 1970 which represent the dates of 
commencement of the Act and the notified 
date respectively. It follows, therefore, that 
section 22 which encompasses transactions, 
which fall within this period, and not outside, 
Cannot apply to the two sales in question in 
the present case so as to render them void, 


7. The learned Government Pleader urged 
that the mere execution of the agreement of 
sale does not confer title on the transferee. 
The learned Government Pleader is in a sense 
Tight in urging this pure conception of the 
property law of India. In our country, we 
do not have sucha thing as an equitable 
title which a transferee under an agreement 
for transfer of immoveable property acquires 
merely on the execution of that agreement in 
his favour. Our law knows no such thing as 
the transfer of an equitable title. A trans- 
feree under an agreement of sale may have, 
in certain circumstances, aright to sue for 
specific performance of the contract of sale 
against the other party. ‘But what he 
possesses is by no means a title or interest in 
the land in question call it equitable or call it 
by any other name. All this is not, however, 
to say that section 53-A of the Transfer of 
Property Act does not bring about a transfer 
of the property in the truest sense of that 
expression. If the section does not bring 
about that result, it has no business to have 
a pe in the Transfer of Property Act at 
all. 


8. The learned Government Pleader then 
referred to the language of section 22 of the 
Act and said that the subjectmatter of pro- 
ceedings by the Authorised Officer under that 
section are transfers by sale, gift, exchange 
surrender, settlement and the like in all of 


M. bL. J.—34 
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which there is an element of passing of title 
from one person to another. His point was 
that even in a case where section 53-A of the ‘ 
Transfer of Property Act can properly be 
applied, the kind of situation brought about 
by that provision cannot be brought within 
the expression ‘sale’, ‘exchange’, and the like 
since what is contemplated under section 22 
are full-fledged transfers by way of sale 
effected by a valid conveyance and other 
kinds of transfers completed under the law 
after observing all formalities to the fullest 
extent, I do not accept this contention es 
well-founded on the terminology of section 22. 
The section deals not with the mere docu- 
ments, but with substantial transactions of 
sale, gift and the like. Under the generali- 
law a sale can be effectuated and can become 
complete either by a registered conveyanee, 
or, short of that, under the provisions of 
section 53-A of the Transfer of Property 
Act. Section 22 of Tamil Nadu Act LIII 
of 1961, as subsequently amended, deals 
not so much with documents or 








regular registered sale by conveyance, but 
also a sale which is as equally effective unde 
the provisions of section 53-A of the Transfer 
of Property Act. 


9. The learned Government Pleader 
submitted that the Act being a special enact- 
ment must override the provisions of a 
general enactment such as the Transfer of 
Property Act. This familiar doctrine of the 
special overriding the general can only be 
applied in a case where both deal with the 
same subject-matter. If, apart from th 

Transfer of Property Act, which is a general 
enactment there is either a local or special 
enactment dealing with transfer of property, 
as such, then this doctrine can properly be 
applied and the special can be regarded as 
overriding the general. The Tamil Nadu 
Land Reforms (Fixation of Ceiling on Land) 
Act can by no means be regarded as a 
special enactment devoted to transfer of pro- 
perty. It is, on the contrary, an Act t 

provide for the fixation of ceiling on agricul- 
tural holdings. It may be that section 22 was 
enacted as an ancillary provision intended to 
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be an anti-avoidance measure. But that will 
not render the conceptions to be found in 
that section as having something of a special 
meaning different altogether from the 
meaning the law assigns to them. The expres- 
sion ‘sale’, ‘transfer’, exchange’, settlement 
and the like which occur in section 22 of that 
Act must bear the same meaning as the law 
assigns to them under the general law. In 
no other terms can that section work. It is 
intended to avoid regular transfers of this 
kind. If we give a special meaning to those 
transfers, the danger is that ordinary transfers 
which are avoidance transactions cannot be 
brought within the net of section 22. How 

' the present transfer gets out of section 22 is 
because under the general law the sale must 
‘be regarded as having been completed long 
before the formal conveyance had been 
executed and got registered by the parties. 


10. Having regard to the considerations I 
have set out in the foregoing paragraphs I am 
satisfied that the conclusion of the Tribunal 
was right, although for the quite different 
reason J have given on the contentions urged 
before me at the bar. The result is that the 
civil revision petitions are dismissed, In the 
circumstances of the case there will be no 
Order as to costs. 


Cad 


R.S, —— Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRBESENT:—P. R. Gokulakrishnan J. 
A. M. S., Paramasiva Madaliar 


ewe Pefitioner® 

v. 
A. M. S. Munirathina Mudaliar and another 
.. Respondents, 


Civil Procedure Code (V of 1908), Order 6, 
rule 17—Amendment of plaint sought—Syit 
for recovery of possession and other reliefs on 
the basis of a release deed—Petition for 
amending plaint to add alternative plea of 


claim of money value of proper ty—Amendment 
allowed. 


The plaintiff and the first defendent were 
brothers. The plaintiff sued the first defen- 
dant in O. S. No. 264 of 1976, Additional 
Sub-Court, Vellore for recovery of posses- 
sion and other reliefs on foot ofa release 
deed dated 19th June, 1967. In an earlier 
proceeding between the parties the appellate 
Court had upheld the release deed and also 
held that it did not require registration since 
the immovable property dealt with therein 
formed part of partnership assets and the 
adjustment embodied in the release deed 
must be treated as dealing only with the 
partnership assets, whether immovable or 
movable. According to the release deed the 
suit property formed an integral part of the 
adjustment between the parties and fell to 
the share of the plaintiff. The property was 
evaluated at Rs. 26,875.47 and together with 
interest at 12 per cent perannum from date 
of evaluation to date of payment came to 
Rs. 35,000/-asa whole payable by the first 
defendant and his transferee the second 
defendant. The plaintiff had originally 
claimed the suit property in O. S. No. 264 of 
1976, but subsequently filed an amendment 
petition to amend the plaint by raising the 
alternative plea of a money claim for the 
abovesaid amount. The first defendant-res- 
pondent contended infer alia thata suit 
based on title cannot be converted into one 
for movable property and that the cause of 
action will be altered if the amendment was 





“C, R. P, No. 3960 of 1981. 25th June, 1982, 


ij PARAMASIVA MUDALIAR V. MUNIRATHINA MUDALIAR (Gokulakrishnan, J.) 


allowed. The lower Court rejected the peti- 
tion for amendment of the plaint holding 
that it tended to introduce a new cause of 
action and the claim was barred by limitation. 
In revision, 


Held, the plaintiff bases his claim purely on 
the release deed, dated 19th June, 1967. The 
amendment now sought for basically rests 
upon the release deed. Inasmuch as the 
respondents herein are taking inconsistent 
pleas whan what they were advancing in 
the previous suit, the petitioner herein, in 
order to get his share of the amount of the 
assets either as immovable property or as the 
money equivalent thereof, as provided in the 
release deed, wants to have the plaint 
amended. According to the petitioner, the 
immovable property was allotted to him in 
the release deed, which is a settlement 
between the partners yiz., the petitioner and 
the first respondent herein. Order 6, rule 17 
of the Code of Civil Procedure is wide 
enough to take in the amendment of the 
present nature. The Court below has failed 
to exercise the discretion vested in it by law 
and in the interests of justice, the amendment 
has to be allowed on the facts and circum- 
stances of the present case. [Paras.8and9.] 


Cases referred to:— 


K. Nagutha Mohamed Nainar v. Vedavalli, 
Ammal, (1959) 1M. L. J. 307: L. J Leach 
and Company Limited v. M/s Jardies Skinner 
and Company, 1957 S. C. J. 313: (1957) 
S. C. R. 438: A. I. R. 1957 S. G. 357, 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
of the Court of the II Additional Subordinate 
Judge, Vellore, dated 27th October, 1981 and 
made in I. A. No. 1336 of 1981 in 
O. S. No. 264 of 1976. 


T. R. Rajagopalan, for Petitioner. 
K. N. Balasubramaniam, for Respondent 


No. 1 


T. S. Sethuraman, V. M. Muthukumar and 
K. Jagannaha Rao, for Respondent No. 2. 
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The Court made the following 


ORDER :—The petitioner, plaintiff in I. A 
No. 1336 of 1981 in O. S. No. 264 of 1976 on 
the file of the Subordinate Judge, Vellore, is 
the revision petitioner. He filed the above 
suit for recovery of possession of the suit 
property and for other reliefs on the basis of 
a release deed, dated 19th June, 1967, 
executed between him and bis brother, the 
first defendant herein. In the previous 
ee between the plaintiff and the 

rst defendant herein, the appellate court in 
A. S. Nos 199 and 234 of 1974 upheld the 
release deed, dated 19th June, 1967 and also 
held that it did not require registration on 
the ground that the immovable properties 
dealt with therein were only partnership 
assets and the adjustment embodied in the 
release deed must be treated as dealing with 
the partnership assets, whether moveable or 
immoveable. According to the release deed, 
the suit property formed an integral part of 
the adjustment between the partners and the 
suit property fell to the share of the plaintiff 
herein. The property was evaluated at 
Rs. 26,875.47 together with interest at 12 per 
cent per annum from the date of the evalua- 
tion till date of payment of Rs. 35,000 as a 
whole has to be paid by the first defendant 
and his transferee, the second defendant 
herein. Originally, the plaintiff claimed the 
moveable property and subsequently an 
amendment petition I. A. No. 1336 of 1981 
in O. S. No. 264 of 1976 was filed to amend 
the plaint by raising the alternative plea of 
claiming the abovesaid amount. 


2. The first respondent herein filed a 
counter stating that the suit property is not a 
partnership property, that it was not the joint 
family property of this respondent and his 
sons that the title to the suit property can- 
not pass to the petitioner / plaintiff unless 
there isa registered document in his favour 
as the property is admitted over Rs. 100 
in value, that the suit based on title cannot 
be converted into one for recovery of 
moveable, that the cause of action will be 
altered if the amendment is allowed, that in 
any event, the period of limitation for the 
claim of money is only three years that as 
the petition is filed five years after the suit, the 
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claim is hopelessly barred by limitation and 
that the amendment sought for cannot be 
allowed at this belated stage. 


3. Thesecond respondent herein also filed 
a counter tothe amendment petition stating 
that the petition is highly belated, that this 
respondent is in no way connected with the 
alleged release deed said to have been 
executed between the petitioner and the first 
respondent herein, that the immoveable 
property dealt with in the suit is not 
partnership asset and that in any event, the 
amendment petition has got be dismissed as 
hopelessly barred by limitation. 


4. Thelower Court, after holding that the 
petitioner introduces a new case by such 
amendment, that the claim is barred by 
limitation and that the same has to be 
dismissed, dismissed the petition without 
costs. It is against ‘this order the present 
ee petition has been filed by the plain- 
tiff. 


5, The petitioner herein originally filed the 
suit for recovery of possession of the suit 
property and for recovery of a sum of 
Rs. 6,250 being the value of the machineries. 
The application is filed to amend the plaint 
for recovery of money as an alternative relief. 
The .addition prayed for is as follows. 
Subsequent to paragraph 6, the petitioner 
wantsto add the following as paragraph 
6 (a): 


“The plaintiff submits that if in any event 
notwithstanding the conclusive judgment 
in A. S. Nos. 199 and 234 of 1974 on the 
file of the Subordinate Judge of Vellore, 
dated 9th January, 1976, it is construed 
that the release deed, dated 19th June, 1967 
and upheld by the appellate Court, does 
not confer title to the plaintiff to the suit 
property which has been held to 
be a partnership asset, then the 
plaintiff is entitled to be paid a sum 
of Rs. 26,875.47 together with interest 
at 12 per centperannum from that 
date till date of payment of Rs. 35,000 as 
valued in the plaint and as admitted by the 
first defendent in O. S. No. 764 of 1969 
on the file of the District Munsif of 
Vellore, together with interest at 12 per 
cent perannum from the date of the suit till 
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date of the paymeat. To this the plaintiff 
is entitled as an alternative relief”. 


The petitioner herein further wants to add 
subsequent to plaint paragraph 14 the 
following as paragraph 14 (a): 


“After the word ‘the plaintiff’, or in the 
alternative directing the defendants to pay 
the plaintiff a sum of Rs. 26,875.47 together 
with interest at 12 per cent per annum from 
19th June, 1967 till date of payment, or 
Rs. 35,000 together with interest at 12 
per cent. per annum from the date of the 
suit till date of payment.” 


Consequential amendment has also been 
prayed for in the valuation paragraph. 


6. Mr. T. R. Rajagopalan learned counsel 
for the petitioner submitted that there is no 
change in the original cause of action, that 
the prayer is consequential to the allotment 
in the release deed and that since the release 
deed can be actedupon, asheld in the 
previous judgments, the prayer to amend 
has to be automatically allowed. 


7. Mr. K. N. Balasubramaniam, learned 
counsel for the respondents herein submitted 
that by such amendment, the whole cause of 
action is changed and the prayer to get the 
money equivalent to the immoveable pro- 
perty is in short, a suitto recover an ascer- 
tajned amount and that such a suitfor recovery 
of money, which has been filed beyond the 
period of three years is hopelessly barred by 
limitation. According to the learned counsel 
such an amendment of the plaint will deprive 
the defendants of their valuable right of 
limitation and should not be allowed following 
the decision reported in K. Nagutha Mohamed 
Nainar v. Vedavalli Ammal and others’. 


8 Ihave carefully gone through the records 
in this case. The plaintiff bases his case 
purely on the release deed dated 19th June, 
1967. The’ amendment now sought for 
basically rests upon the release deed, Inas- 
much as the respondents herein are taking 
inconsistent pleas other than that they were 
advancing in the previously instituted suit, 
the petitioner herein, in order to get his share 





1. (1959) 1M. L. J. 307. 


1] 


of the asset of the share either as immove- 
able property or as the money equivalent 
thereof as provided in the release deed, 
wants to have the plaint amended. Accord- 
ing to the petitioner, the immoveable pro- 
perty was allotted to him in the release deed, 
which isa settlement between the partners 
viz., the petitioner and the first respondent 
herein. Thus it is clear that the amendment 
sought for does not change the basic cause of 
action and it is only an alternative relief 
based upon the release deed. The conten- 
tions now put forth by the respondents as 
regards the admissibility of the release deed, 
the question of limitation and the 
maintainability of the suit, can as well be 
agitated by an appropriate written statement 
and arguments at the time of the hearing of 
the suit. 


9, Order 6, rule 17 of the Code of Civil 
Procedure is wide enough to take in an 
amendment of the present nature and my dis- 
cussions in the paragraphs supra will clearly 
establish that there is no change in the cause 
of action. In L.J. Ieach and Co., Ltd. v. 
M/s. Jardine Skinner & Co.!, the Supreme 
Court has observed as follows: 





ee 


“It is no doubt true that Courts would, as 
a rule, decline to allow amendments, if a 
fresh suit on the amended claim would be 
barred by limitation on the date of the 
application. But that isa factor to be 
taken into account in exercise of the 
discretion as to whether the amendment 
should be ordered, and does not affect the 
power of the Court to order it, if that is 
required is the interests of justice.’’ 


Thus, it is clear from the above decision of 
the Supreme Court that an amendment can 
be ordered in the interests of justice even 
beyond the period of limitation. I am 
therefore of the view that the Court below 
has failed to exercise its discretion vested in 
it by law and in the interests of justice, the 
amendment has to be allowed on the facts 
and circumstances of the present case, 


10. In the result, the civil revision petition 
is allowed, the order of the Court below is 


1, 1957 S. C. J. 313:1957 $ Ç. R. 438; 
A. I. R. 1957 §. C. 357, 


RAMALINGA NAICKER Y. CHENNAKRISHNA KONAR 
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set aside and the amendment petition (I. A. 
No. 1336 of 1981 in O. S. No. 264 of 1976) 
is ordered as prayed for There will be no 
order as to costs. 


R. S. Petition allowed. 


a 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRBSENT:—S. Ratnavel Pandian, J. 


Ramalinga Naicker .. Petitioner® 
Ve 
Chennakrishna Konar and others Ü 


. Respon dents. 


Civil Procedure Code (V of 1 908), Order 39, 
rules 1,2 and 4—Order granting ex parte 
interim injunction—Revision against order— 
Not maintainable. 


The civil revision petition was filed, by the 
first defendant being aggrieved by the ex parte 
order made by the Court below on an interlo- 
cutory application in the suit filed by the 
laintiff under sections 94 and 151 and Order 
9, rules 1 and 2, Civil Procedure Code, 
ranting an adinferim injunction as prayed 
or, pending disposal of the said application 
and directing notice to the revision petitioner 
and two other defendants. 


Held that, admittedly in the present case, 
the party has not moved the trial Court, 
availing rule 4 of Order 39. Therefore the 
order against which the revisionis now 
sought to be filed is not a final reasoned 
order. The explanation given by the party 
for not moving the trial Court is that there 
was no presiding Officer in the District 
Munsif’s Court at the relevant time for him 
to get a final order by filing a petition under 
Order 39, rule 4, Civil Procedure Code. On 
ponm E = rn S S 
*C, R. P, (S. R,) No. 119315 of 1982. 
16th December, 1982. 
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vertification from the office, it comes to light 
that a new officer had already taken charge 
as District Munsiff on 26th November 1982, 
that is six days after the filing of the petition. 
Notwithstanding the above position, as under 
section 115 (2) the , High Court is debarred 
from varying or reversing any decree or 
order against which an appeal lies either to 
the High Court or to any Court subordinate 
to it, this Court cannot interfere with the 
impugned order in question by entertaining a 
revision. [Para 9.] 


Cases referred to:— 


Abdul Shukoor v. Uma Chander, 89 L. W. 
330: A. I. R. 1976 Mad. 350; Shah Babulal 
Khimji v. Jayaben, (1981) 48.C.C.8: A. LR. 
1981 S. C. 17863 Firm Ishardas Devichand v. 
R. B. Prakash Chand, (1969) 2 S. C. J. 525: 
(1969) 1 S. C. C. 664: (1969) 1 S.C. W.R. 
574: A.I.R. 1969 S. C.938; RBI, 
Employees’ Association v. R. B. of India, 
(1981) 1 An. W. R. 374: A. I.R. 1981 A.P. 
246 ; Jasmat Sangaji v. Gujarat Electricity 
Board, A I. R. 1982 Guj. 254 ; Zila Parishad 
Budaun v. Brahma Rishi Sharma, A. L.R, 
1970 All. 376 (F. B.); Mrs. Parijatha v, 
Kamalaksha Nayak, A. I. R. 1982 Karn. 105 


Givil revision petition against the judgment 
and order of the District Munsif’s Court, 
Thiruvanamalaiin A. No. 3762 of 1982 in 
O. S. No. 1366 of 1982, dated 9th November, 
1982, granting ad interim injunction against 
the petitioner and respondents 2 and 3. 


R. S. Venkatachari and V. S. Babu for Peti- 
tioner. 


The Court made the following 


ORDER.— This un-numbered revision petition 
is listed before this Court for deciding as to 
its maintainability. 


2. This petition is filed by the first defendant 
in O. S. No. 1366 of 1982 on the file of the 
Court of the District Munsif, Tiruvannamalai, 
on being aggrieved by the ex parte order made 
by the Court below in I. A. No. 3762 of 1982 
in the above case filed by the plaintiff under 
sections 94 and 151, and Order 39, rules 1 
and 2, Civil Procedure Code, granting an ad 
interim injunction as prayed for, pending 
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disposal of the said application and directing 
notice to the revision petitioner (first defen- 
dant) and the other two defendants, return- 
able by 27th November, 1982. 


3. Theattack made against this order is 
that the said order has been passed arbitrarily 
and without assigning any reason for dis- 
pensing with the notice to the petitioner 
and the other defendants (respondents 2 
and 3 herein)and that the said un- 
reasoned order is violative of the 
principles laid down in the decision in Abdul 
Shukoor v. Uma Chanderł, rendered bya 
Division Bench of this Court, to which I was 


a patty. 


4. As against the impugned order, no 
appeal was preferred before the next compe- 
tent appellate authority and the reason now 
submitted by the learned counsel is that the 
ree Bench inthe above case has ruled 
that : 


“no appeal will lie against an ex parfe and 
interim injunction; but the specific remedy 
available in Order 39, rule 4, Civil Proce- 
dure Code, has to be availed of by the 
interdicted party so that a final reasoned 
order could be obtained in the trial Court 
itself, against which the Code has provided 
an obvious appeal under Order 43, rule 1 
(r), Civil Procedure Code.” 


And hence he has preferred this Revision 
which could be entertained by this Court 
under section 115, Civil Procedure Code. 
The further reason given by the learned 
counsel, while re-presenting papers, is that 
no officer was presiding over the Court 
of the District Munsif at the time of the 
filing of this petition. Nevertheless, the 
specific contention of the learned counsel is 
that when the party is without any remedy 
by way of an appeal the revision is compe- 
tent. 


5. In support of his contention, he drew the 
attention of this Court to some decisions 
rendered by the other High Courts. He also 


a T e 


1. 89 L, W, 330;A, I, R.1976 Mag. 350, 


I] 


teferrod to Shah Babulal Khimji v. Jayaben} 
wherein the Supreme Court has held that a 
combined reading of the various provisions 
of the Code of Civil Procedure leads to 
the irresistible conclusion that section 104 
read with the Order 43, rule 1, clearly 
applies to the proceedings before the trial 
Judge of the High Court, and in yet another 
place of the same decision, their Lordships 
have held that most of the interlocutory 
orders which contained quality of finality are 
clearly specified in Clauses (a) to (w) of 
Order 43, rule 1, Civil Procedure Code. In 
yet another decision viz., Firm Ishardas Devi 
Chand v. R. B. Prakash Chand®, the Supreme 
Court has pointed out that the preliminary 
objection of the respondent therein before 
the learned District Judge that the impugned 
order therein passed by the Subordinate 
Judge under section 151, Civil Procedure 
Code, and not under Order 39, rules 1 and 2, 
Civil Procedure Code is not sound because in 
holding that Order 39, rule 2, did not apply, 
the learned Subordinate Judge was not 
exercising his inherent powers, that what the 
learned District Judge seemed to have done 
was to hold that the application for 
temporary injunction did not fall within 
Order 39, rule 2 and therefore, no appeal 
lay and that that reasoning was really on the 
merits of the case and not relevant to the 
preliminary objection raised by the respon- 
dent and that it must therefore, be held that 
the District Judge and the High Court erred 
in holding that no appeal lay against the 
order of the trial Court. Having these 
decisions in view, now we shall see the other 
decisions of the various Hig 1 Courts referred 
to by the learned counsel, which have taken 
a view contriry to the one expressed by this 
Gourt. 


6. The Andhra Pradesh High Court has in 
R. B.I. Employees’ Association v. R B. of 
India®, held that : 


“against an order of injuaction passed by 
the Court below und:r Order 39, rule 1, 


ee 
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Civil Procedure Code, the petitioners have 
a statutory right of appeal under Order 43, 
rule 1, clause (r), of the Civil Procedure 
Code, and that under section 115 (2), Civil 
Procedure Code, the High Court is 
debarred from varying or reversing any 
decree or order against which an appeal 
lies either to the High Court or to any 
Court subordinate to it.” 


In that case, the impugaed order was passed 
on 30th October, 1980 without notice to the 
defendant in that case who had already filed 
caveat petititions. The Andhra Pradesh 
High Court, after making the above observa- 
tion, held that the order passed by the lower 
Court on 30th October, 1980 was one passed 
without jurisdiction and that it was a (sic) 
variable order and therefore could not be 
interfered with in revision, and that it was 
not maintainable under section 115, Civil 
Procedure Code. 


7. The next decision on which strong reli- 
ance was placed by Mr. Venkatachari is 
Jasmat Sangaji v. Gujarat Electricity Board, 
Baroda'. The Division Bench of the 
Gujarat High Court in that case, differing 
from the judgment made by this Court in 
Abdul Shukoar’s case*, held as follows : 


“In our view, whenever a trial Court Judge 
issues an injunction, it would be presumed 
that he has applied his mind to the mate- 
rial placed before him and on being satis- 
fied about the requirements of the provi- 
sions of Order 39, rules 1 and 2, of the 
Code and also, for reasons, to be recorded 
as required under rule 3, he thinks it 
peremptory to pass a comparatively harsh 
order behind the back of the other side, 
it goes without saying that such an ex 
parte order is short-lived and tentative and 
it would be perfectly open to the other side 
to get it revised, varied or set aside. It is, 
therefore, difficult for us to agree with the 
reasoning of the Division Bench of the 
Madras High Coart that if any order under 
Order 39, rule 1,138 made ir and by which 


1. A. LR, 1982 Guj. 264, 
-2. 89L,W 330:A.I.R. 1976 Mad. 350. 
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a temporary injunction is granted 
until the disposal of the suit, that by itself 
presupposes that there was hearing on the 
subject-matter and both parties were before 
the Court at or about the time when such 
an order was made...... 
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Ia doing so, the learned Judges of the 
Gujarat High Court in that case agreed with 
the Full Bench of the Allahabad High Court 
in the case of Zila Parishad Budaum+, from 
which decision this Court in Abdul Shukoor’s 
case®, was dissented. 


8. Reference was also made to the judgment 
in Mrs. Parijatha v. Kamalaksha Nayak’. In 
that ease, a Division Bench of the Karnataka 
High Court, relying on Firm Ishardas 
Devichand v. R. B. Prakash Chand, differed 
from the view taken by this Court in Abdul 
Shukoor’s case*, to the extent that no distinc- 
tion can be made between a reasoned and an 
wnreasoned order, because that cannot be 
decisive on the question of appealability. 
However, the learned Judges held that— 


“We are in respectful agreement with the 
conclusion in Abdul Shukoor Sahib’s case?®, 
though on somewhat different reasoning ”’ 
Ultimately they ruled thus : 


“For the foregoing reasons, we hold that 
Order 43, rule 1 (r) of the Code does not 
allow the filing of an appeal from an ex 
parte ad interim order or temporary injunc- 
tion granted under rules l and 2 of Order 
39, but the remedy of the aggrieved person 
is to move the trial Court under rule 4 of 
Order 39 of the Code in the first instance.” 


As pointed out supra, I was also a party to the 
Division Bench which rendered the judgment 
ia Abdul Shukoor’s case?. In that case, what 
the Bench has held after pointing out a number 
of anomalies which would result in case an 
appeal is entertained against an order of ad 
interim injunction, is as follows : 


“In order to set at rest such glaring 
anomalies, the only solution appears to be 
to hold that no appeal will lie against an 
ex parte ad interim injunction but that the 
specific remedy available in Order 39, rule 
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4, Civil Procedure Code, has to be availed 
of by the interdicted party so that a final 
respond order could be obtained in the 
trial Court itself against which the Code 
has provided an obvious appeal under 
oe 43, rule 1 (r), Civii Procedure 
Code.” 


The above decision is not shown to be 
contrary to any of the decisions of the 
Supreme Court which Mr. Venkatachari has 
referred to. The Bench has not said in that 
case thai no appeal would lie against such 
ad interim injunction. But, what it has 
observed is that the remedy of the aggrieved 
person is to move the trial Court, under rule 
4 of Order 39 of the Code in the first instance 
and thereafter, after obtaining a final order, 
to prefer an appeal under Order 43, rule 1 
(r), Civil Procedure Code. 


. 9, Admittedly in the present case, the party 


has not moved the trial Court, availing rule 
4 of Order 39. Therefore the order against 
which the revision is now sought to be filed, 
is not a final reasoned order within the 
expression of the judgment in Abdul 
Shukoor’s case!. The explanation given by 
the party for not moving the trial Court is 
that there was no presiding officer in the 
District Munsif’s Court at the relevant time 
for him to get a final order by filing a peti- 
tion under Order 39, rule 4, Civil Procedure 
Code. On verification from the office, it 
comes to light that a new officer has already 
taken charge as District Munsif even on 26th 
November, 1982, that is, six days after filing 
of this petition. Notwithstanding the above 
position, as under section 115 (2), Civil Pro- 
cedure Code, the High Court is debarred from 
varying or reversing any decree or order 
against which an appeal lies either to the 
High Court or to any Court subordinate to 
it, this Court cannot interfere with the 
impugned order in question by entertaining 
a revision. 


10. Forall the reasons stated above, this 
revision is not maintainable at this stage and 
is accordingly rejected. It is open to the 
petitioner to move the trial Court under 
Order 39, rule 4, Civil Procedure Code, to 
vacate the ad interim injunction, if he so 
desires. 


R. S. 
1, 89 L.W. 938; A. I.R, 1976 Mad, 350, 





Petition rejected, 


1] ABRAHAM V; STATE OF TAMIL NADU (Ramanujam, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—G. Ramanujam and G. Maheswa- 
ran, JJ., 


S. Abraham i Petitioner ® 


P. 

The State of Tamil Nadu, represented by 

the Chief Secretary to Government Fort 

St , George, Madras-9 and others 
Respondents. 


Tamil Nadu Debt Relief Act (XIDO of 1980), 
sections 6 and 12 (1)—Sale of house property, 
subject fo mortgage—Direction to the pur- 
chaser fo pay the mortgage amount to the 
morigagee—Purchaser claiming benefits 
under Act—Claim negatived. 


The petitioner herein had advanced a sum of 
Rs. 15,000 on a house property owned by 
one ‘A’. The said ‘A’ had sold the said house 
for Rs. 31,500. Inthe sale deed the mort- 
gage amount payable had been deducted out 
of the sale consideration as the purchaser had 
been directed to discharge the mortgage. 
The purchaser retained the mortgage amount 
out of the sale consideration and filed an 
application under section 6 of the Tamil 
Nadu Debt Relief Act XIIL of 1980 fora 
certificate of discharge of the mortgage on 
the ground that he came within the definition 
of ‘debtor’ as defined in the Act. The 
application was allowed by the Tahsildar and 
affirmed by the appellate authority. 


A writ petition was filed by thé mortgagee to 
quash these orders. 


Held, the purchaser who has undertaken to 
discharge the liability to pay the mortgage 
amount on behalf of his vendor, cannot now 
take advantage of the provisions of the Tamil 
Nadu Debt Relief Act ignoring the provisions 
in section 12 (i). Ifthe provision in section 
12 (i) is restricted toa claim made only by the 
vendor himself, the object of that provision 
which is to see that the debtor does not make 





*wW. P. No. 6006 of 1981. 27th January, 1982. 
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‘third respondent, dated 21st 
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an unlawful or unjust gain by withholding the 
price of the property will be completely 
defeated. Inthis view of the matter the 
purchaser is not entitled to claim the benefit 
of section 6 of the Act, in view of the exemp- 
tion provision contained in section 12 (1). 

IPara. 5.] 


Petition under Article 226 of the Constitution 
of India for issue of a writ of certiorari 
calling for the proceedings of 3rd respondent 
in D. R. No. 37 of 1980, dated 21st July, 1980 
and the consequential order passed by the 
2nd respondent in order D., R. A. No. 2 of 
1980, dated 31st March, 1981 and quash the 
said proceedings. 


Selvaraj for Selvaraj, Julani and C. Daniel, 
fot Petitioner. 


S. Jagadeesan and O. K. Sridevi, for Respon- 
dents. 


The Order of the Court was made by 


Ramanujam J., —The petitioner herein seeks 
a writ of certiorari from this Court, quashing 
the order of the second respondent, dated 
31st March, 1981 confirming the order of the 
July, 1980 
holding that the fourth respondent herein is 
entitled to the benefit of section 6 of Tamil 
Nadu Act XTII of 1989, 


2. The petitioner herein had advanced a 
sum of Rs. 15,000 on a house property owned 
by one Alagappa Pillai. The said Alagap 

Pillai had sold the said house property to the 
fourth respondent for Rs, 31,500. In the 
sale deed executed by Alagappa Pillai in 
favour of the fourth respondent, the mortgage 
amount payable to the petitioner had been 


deducted out'of the sale consideration, 
as the fourth respondent had been 
directed to discharge the mortgage. 


That the mortgage amount payable to the 
petitioner had been retained by the fourth 
respondent out of the sale consideration, is 
not in dispute. After the purchase, the 
fourth respondent, who has retained a sum 
of Rs. 15,000 representing the entire mortgage 
amount with him, out of the sale considera- 
tion, has filed an application under section 6 
of the Tamil Nadu Act XIII of 1980 for a 
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certificate of discharge of the mortgage, on 
the ground that he comes within the defini- 
tion of ‘debtor’ as defined inthe Act. In the 
said application, he has claimed that his 
annual household income is less than Rs. 4,800 
and therefore, he is entitled to the benefit of 
the Act. The said application was resisted by 
the petitioner on the ground that the sum of 
Rs. 15,000 payable by the fourth respondent 
represented a portion of the purchase price 
which has been retained by him for payment 
to the petitioner 4s a mortgagee, and as the 
said amount isa portion of the purchase 
price, he is exempted from the provisions of 
the Act, and therefore, whether the fourth 
respondent is a debtor or not under the Act, 
the debt in question is not liable to be 
discharged. In view of the fact that the 
petitioner sought exemption of this debt from 
the provisions of the Act, he did not adduce 
evidence as regards the value of the property 
purchased by the fourth respendent and on 
the question whether the worth of the 
- property will disentitle him from claiming the 
benefits under the Act. 


3. Both the initial authority and the 
appellate authority have gone into the ques- 
tion whether the fourth respondent’s annual 
income is less than Rs. 4,800, and whether 
the fourth respondent is a debtor as defined 
in the Act, and after holding that the annual 
income of the fourth respondent is less than 
4,800, they have proceeded to grant the 
relief sought for by the fourth respondent 
without going into the question whether 
the debt in question represents the purchase 
price of the property purchased by the fourth 
respondent and whether such a debt is 
excluded from the provisions of the Act. 


4. According to the learned counsel for the 
petitioner, the debt in respect of which a 
certificate of discharge is sought for by the 
fourth respondent, isa debt falling within 
section 12 (7) of Act XIII of 1980, which runs 
as follows— 


“Nothing in this Act shall apply to the 
following categories of debts and liabilities 
of a debtor, namely : 


(i) any debt which represents the price of 
property whether movable or immovable 
purchased by a debtor or any amount due 
under a hire purchase agreement...” 
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From the facts set out above, it willbe 
clear that a sum of Rs, 15;000 which is pay- 
able to the petitioner by the original mort- 
gagor Alagappa Pillai, has been undertaken 
to be paid by the fourth respondent, the 
vendee, and he has also retained the said 
sum of Rs. 15,000 out of the sale considera- 
tion or purchase money payable by him 
towards the purchase of the mortgage 
property. That the sum of Rs. 15,000 
represents a part of the purchase price, is 
not disputed by the learned counsel for the 
fourth respondent. But, what is contended 
on his behalf isthat the debt does not 
represent a portion of the purchase money 
payable to the petitioner as the property has 
not been purchased from him. 


5. Section 12 (i) merely says that if the 
debt represents the price of property, 

urchased by a debtor, that is exempted 
rom the proyisions, of the Act, It does not 
refer to ths person who is seeking to recover 
the debt. According to the learned counsel 
for the fourth respondent, it is only when the 
vendor seeks torecover the balance of 
the purchase price, that provision will come 
into operation and not when a third party 
to the contract of purchase filesa suit for 
recovery of the part of the price, If the con- 
tention of the learned counsel is accepted, 
even the assignee of adebt representing the 
purchase price of a property will not get the 
benefit of the exemption provision contained 
in section 12 (i). The said provision exempt- 
ing the debt representing the portion of the 
purchase price of the property purchased by a 
debtor is intended to see that the debtor does 
not make an unjust gain by withholding the 
price of the property purchased by him, 


taking advantage of the provisions of the 


Act. In this case, the fourth respondent has 
retained the sum of Rs. 12,000 out of the sale 
consideration payable by him to the vendor 
and he has undertaken to discharge the 
liability of the vendor to pay the said 
mortgage amount of Rs. 15,000. If the 
fourth respondent does not discharge his 
obligation of paying Rs. 15,000 to the 
mortgagee, the petitioner herein, the vendor, 
can file a suit and recover the entire amount 
of Rs. 15,000, notwithstanding the provisions 
of Act XUE of 1980. Therefore, the fourth 
respondent who has undertaken to discharge 
the liability to pay Rs. 15,000 on behalf of 
his vendor, cannot now take advantage of the 
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provisions of the Act, ignoring the provisions 
in section 12 (i). If the provision in section 
12 (i) is restricted to a claim made only by 
the vendor himself, the object of that provi- 
sion which, as we said, is to see that the 
debtor does not make an unlawfn!l or unjust 
gain by withholding the price of the property, 
will be completely defeated. In this view of 
the matter, we have to hold that the fourth 
respondent is not entitled to claim the benefit 
of section 6 of the Act, in view of the 
exemption provision contained in sec- 
lion 12 (i). 


6. Therefore, the writ petition has to be and 
is accordingly allowed and the orders of both 
the second respondent and the third respon- 
dent are quashed. There will be no order as 
to costs 


R. S. 





Petition allowed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—S. Swamikkannu, J. 


Thandavachari and others Petitioners* 
y. 
Muthauvel Pillai Rerpondent. 


Civil Procedure Code (V of 1908), section 143 
—Extension of time—Ex parte decree for 
possession passed—Application to set aside 
the decree—Con ditional order directing pay- 
ment of costs passed—Costs not paid— 
Execution of the decree for possession— 
Subsequent application rs extenston of time 
for payment of costs allowed—Or der irregu- 
lar and illegal and becomes revisable. 


An application for setting aside an ex Parte 
decree for possession wag granted on condi- 
tion of the defendant paying a certain 
sum as costs within a specified date. The 
condition was not Complied with and 
Possession was delivered to the plaintiff in 
execution. Very much later, the defendant 
ata ate a aa 


*C. R. P, No. 3881 of 1980, 








11th December. 1981. 
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sought extension of time to deposit the costs 
wifich the lower Court granted. On revision 
against the order. 


Held:—There was absolutely uo justification 
for any extension of time in the present case 
inasmuch as the decree-holder had taken 
possession of the premises in question and 
had been in possession for six months on the 
date of the pronouncement of the order 
under revision. All these aspects have been 
completely lost sight of by the lower Court 
and therefore the order extending the time 
for payment of costs is certainly irregular, 
and illegal and becomes revisable. 

[Paras. 6, 7.] 


Cases referred to : 


P. K. Sukumaran v. Sulaiman Khan, (1971) 1 
M. L. J. 511 :84 L. W. 385: A.I: R.1971 
Mad. 454 ; Krishnan Dutt v. Mahinder Nath, 
A. I. R. 1975 J.& K. 18 ; Periasami Asari 
v. President, Ilupur Panchayat Board, (1973) 
1 M. L. J. 244: 86 L. W. 258: A. I. R. 1973 
Mad. 250; Mohanth Ramdas v. Camta Das 
(1962) 1 M. L. J. 167: 74 L. W, 737: Gobar- 


> 


dhan Singh v. Barsati, A. I. R. 1972 All. 246. 


Petition under section 115 of Act V of 1908 
to revise the order of the District Munsif, 
Rasipuram, dated 25th September, 1980 in 
I. A. No. 441 of 1980 in O. S. No. 1059 of 
1979, etc. 


T. K. Subba Rao, for Petitioner, 
P. Sathasivam, for Respondent. 
The Court made the fol! owing 


ORDER:—This is a case in which the respon- 
dent herein has kept quiet fora continuous 
period of six months after a valid order had 
been obtained by the petitioner herein on 20th 
March, 1980, for possession of the suit pro- 
perty which was delivered in execution and 
the delivery was also recorded and the E. P. 
was closed. Asa matter of fact, [. A. 
No. 441 of 1980, was filed to extend the time 
for payment of the amount ordered in I. A. 
No. 1059 of 1979 which petition was under 
section 5 of the Limitation Act. While dis- 
posing of I. A. No. 1059 of 1979 on 21st 
April, 1979 the lower Court had granted 
some time within which the amount had to be 
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paid. The said amount specified in that 
order was not paid. But, in the meanwhile, 
that is, on 20th March, 1980, possession of 
the suit property was delivered in execution 
and delivery was recorded and the E. P. was 
closed. Under the circumstances, when Í. A. 
No. 441 of 1980 had been filed to extend the 
time for payment of the costs ordered in I. A. 
No. 1059 of 1979, how the said prayer could 
be granted and is it not that the said order 
should be revised under the provisions of 
section 115 Civil Procedure Code? This is the 
rhetorical question that emanates from 
the learned counsel for the petitioner herein. 
This Court feels that this question has 
got substance. The contention that is 
surrounding the said rhetorical question had 
got valid support in P. K. Sukumaran v. 
Sulaiman Khant, and Krishnan Dutt v. 
Mohmder Nath?, is the submission made. by 
Mr. T. K. Subba Rao, learned counsel for 
the petitioner herein. 


2. On the other hand, the learned counsel 
for the respondent herein refers to the provi- 
sion under seciion 148, Civil Procedure 
Code, which deals with enlargement of time. 
He relies on the decision in Periaswamy Asari 
v. President, lluppur Panchayat Board? 


3. Each casehas to be to decided on the 
facts of that particular case. The instant 
case, which has now reached the stage ofa 
civil revision petition in this Court had a nice 
story behind it. O.S.No 330 of 1978 was the 
suit instituted by the plaintiff for declaratron 
and possession On 22nd February, 1979, an 
ex parte decree was passed inthe said suit 
because the defendant’s counsel reported no 
instructions. On 21st April, 1979, I. A. No. 
1059 of 1979 was filed by the defendant under 
section 5 of the Limitation Act for condoning 
the delay in filing a petition to set aside the 
ex parte decree. Asa matter of fact, I. A 
No. 1060 of 1979 was also filed by the defen- 
dant to set aside the ex parte decree in the 
suit O. S. No. 330 of 1978. On Ist February, 
1980 the petition for condoning delay, 
namely, I. A. No. 1059 of 1979 was ordered 
andacondition was imposed that a sum 


pe 
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Rs. 75 has to be paid by way of costs to the 
other side before 28th February, 1980. This 
condition was not satisfied. Therefore, on 
28th February, 1980, I. A. No. 1059 of 1979 
was dismissed for non-compliance with the 
condition imposed, inI. A. No. 1060 of 1979 
for setting aside the ex parte decree was also 
dismissed. On 20th March, 1980, possession 
of the suit property was delivered in execution 
and delivery was recorded and the E. P. was 
closed. From the above details which are 
not in dispute, it is clear that fora 
period of about six months, the decree-holder 
had been in possession of the suit property 
till the order under revision was passed. 
How it canbe ordered isa big question 
which had formed itself intoa rhetorical 
question and has emanated from the learned 
counsel for the petitioner, Mr. T. K. Subba 
Rao. 


4. Now, let mein fairness refer to the deci- 
sions cited by the counsel. In Sukumaran 
v. Sulaiman Khan}, which has been relied on 
by the learned counsel for the petitioner, it 
was held that it was not possible to say that 
the time fixed under the conditional decree 
could be extended by the Court after the 
default clause had operated and that the 
remedy for the petitioner could only be by 
way of review or appeal. In that case, the 
Court had passed a final order in the suit and 
the Court did not retain control over the 
suit any further. In such eases, it was held 
that it could not be said that either section 
148 or 149, Civil Procedure Code, could be 
invoked. In Krishnan Dutt v. Mohinder’, it 
has been held that section 148 cannot be 
invoked by the petitioner for condonation 
of delay because on passing final order, the 
proceeding had come to an endand the Court 
became functus officio 


5, In Perinsami Asari v. President, Iluppur 
Panchayat Board’, relied on by the learned 
counsel for the respondent, it has been held 
that the wording of section 148, Civil Proce- 
dure Code; allows extension of time even if 
the original period fixed had expired. It has 
also been held in that case that itis not 
necessary that the extension of time should 
be asked for before the expiry of the period. 


1, (1971) 1 M. L. J. 511 :84 L. W. 385:A.L R. 
1971 Mad. 454. 

2. A.I. R. 1975 J. and K. 18. 

3. (1973)1M. L, J. 244 :86 L.W. 258: A. L R, 
1973 Mad. 250, 


t] HYATH BASHA Y. TAJAN BI 


The counsel for the respondent also relied 
on Mohanth Ramdas v. Camta Das,! 
Gobardhan v. Barsati?, 


6. Itis represented by the learned counsel 
fər the respondent that the petition I. A. No. 
441 ot 1980 was filed on 14th March, 1980, 
that is even prior to the possession of the 
suit properly was ordered and delivered 
actually in execution which was on 20th 
March, 1980. In other words, the learned 
counsel for the respondent submits that even 
about six days prior to the actual order of 
possession of the suit property directed by 
the lower Court, application I. A. No. 441 of 
1980 was filed before the lower Court. This 
is not an excuse. If he was really aggrieved 
by the order of possession made by the lower 
Court on 20th March, 1980, the respondent 
ought to have preferred the suitable remedial 
measure available to him and if he had kept 
quiet with respect to the same, but had now 
come forward with the contention that on 
14th March, 1980, itself the application was 
filed, the said contention does not support 
his case at all. The said contention has to 
be repelled under the circumstances. If the 
respondent has been really aggrieved with 
respect to the possession that had been 
ordered, he has to pursue the remedial 
measures available to him and not agitate 
that point herein this petition. There is 
absolutely no justification for any extension 
of time inthe present case inasmuch as the 
decree-holder had taken possession of the 
premises in question and had been in posses- 
sionforsix monthson the dateof the 
pronouncement of the order under revision 
merely on the ground that even about six 
days priorto the order of possession 
I. A. No. 441 of 1980 was filed. The lower 
Court hasignored and has completely lost 
sight of the proceedings that had taken place 
before iton 20th March, 1980. It is not as 
if the Court was some other Court which 
ordered possession. Therefore, even if both 
the sides had not brought to the notice of the 
lower Court this aspect, the lower Court 
ought to have, by itself, gone through the 
records inthe case and enlightened itself 
before making the order which is under 
revision. Thisis a complete dereliction of 
duty which the lower Court had indulged in 
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by extending the time for payment of the 
costs. When once an order has been made 
by it, the lower Court thinks that it is now 
open to it, after having ordered on 20th 
March, 1980, possession of the suit property, 
and when possession had been taken by the 
petitioner herein and when he had been in 
continuous possession for six months, to 
coolly order the petition for extension of 
time. What is to happen with respect to that 
person who has rei possession, namely, 
the revision petitioner herein? 


7. All these aspects have been completely 
lost sight of by the lower Court and therefore, 
the order extending time for payment o! 
Rs.75 imposed as a condition in I. A. 
Na. 1059 of 1979 is certainly irregular and 
illegal and becomes revisable. Hence the 
civil revision petition is allowed with costs. 


a ESE 


R. S. Petition allowed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT.—S. Ratnavel Pandian, J. 


Hyath Basha .. Letitioner® 
Y. ; 
Tajan Bi .. Respondent. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 23 (1) 
(b) and (2)—Petition by the tenant to reopen 
the case to examine a witness for proving 
regular paymen t of rent— Petition dismissed— 
Revision against that o-der, if maintainable. 


(B) Civil Procedure Code (V of 1908), 
section I15. 


After examination of the witnesses for the 
landlord in his eviction petition against the 
tenant the case stood posted to 15th March, 
1982, and thereafter to 13th April, 1982 on 
which date the tenant represented that he 
had no witness to be examined on his side. 
Then the case stood posted, at the request of 
both the parties to 22nd April, 1982, for 
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argument, on which date the petitioner took 
out an application with an affidavit that he 
intended to examine a witness on his side. 
But he had not given either the name of the 
witness to be examined on his side or the 


reason for such intended examination. 
Under these circumstances, the Court 
dismissed the petition holding that the 


present application had been taken by the 
petitioner for the purpose of dragging on 
the main proceedings. On revision against 
the order of dismissal. 


Held: Unless it is shown that the orders 
passed in the interlocutory application 
affect the rights and liabilities of the parties, 
in the sense, that they become ‘final orders’, 
such orders which are procedural in 
character, cannot be said to be ‘final order’ 
coming within the definition of ‘order’ 
occurring in section 23 (2) of the Act. The 
contention that the Rent Controller isa 
Court forall purposes is not tenable. For 
the abovesaid reasons the revision is not 
maintainable. [Paras. 5 and 6 ] 


Cases referred to:— 


Venkaimarban v. Dakshinamurthy, (1981) 94 
L. W. 243 : (1981) 1 M. L. J. 275 : (1981) 2 
R. C. J. 415 ; Central Bank of Indiav. Gokal- 
Chand, (1967)2 S.C. J. 828 : (1967) 1 
S. C. R. 310: A. I. R. 1957 S.C. 799; Chinna- 
raju Naidu v. Bavanibai, (1981) 2M. L. J. 
354 : 94 L. W. 745 : (1982) 1 R. C. J. 557; 
Appulu v. Fatima Zohra, (1982) 2 M. L.J. 
340 ; Lakshmi Ammal v. V. R. Sivasubra- 
maniam, (1981) 94 L. W. 366: (1981)2 
M. L. J. 206 ; Rethinasami v. Komalavalli, 
(1982) 2 M. L. J. 406 :95 L. W. 552; Jugal 
Kishore Singh v. Co-operative Bank, 
(1967) 3 S. C. R. 163: (1967) L. W. (Crl.) 
105 : A. I. R. 1967 S. C. 1494. 


Civil Revision Petition against M. P. 9 of 
1982 in H. R. C. O. P. No. 16 of 1980, dated 
22nd April, 1982, Principal District Munsif 
Court, Thiruvannamalai. 


R. S. Venkatachari, for Petitioner. 
The Government Pleader, for Respondent. 


Tho Court delivered the following 


JUDGMENT.—This revision is sought to be 
filed by the tenant in H. R.C.O. P. No. 16 of 
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1980 on the file of Rent Controller (Principal 
District Munsif), Thiruvannamalai, against 
the order passed by the Rent Controller 
dismissing M. P. No. 1982 filed by him for 
reopening the case for the purpose of examin- 
ing the petitioner’s witness, viz., the previous 
landlord’s son, Sri Mohan Kumar for proving 
the regular payment of rent. 


2. Ittranspires from the impugned order 
that after examination of the witness on the 
side of the landlord, the case stood posted on 
15th March, 1982 and thereafter ọn 13th 
April, 1982 on which date the tenant repre- 
sented that he had no witness to be examined 
on his side. Then the case stood posted, at 
the request of both the parties, to 22nd April, 
1982 for arguments, on which date the peti- 
tioner took outan application with an 
affidavit that he intended to examine a 
witness on his side. But, he has not given 
cither the name of the witness to be examined 
on his side or the reasons for such intended 
examination. It was under these circum- 
stances the Court dismissed the petition 
holding that the present application had 
been taken by the petitioner for the purpose 
of dragging on the main proceedings. Hence 
this revision. 


3. The office of the High Court has returned 
this petition requesting the counsel to state 
how the revision would be maintainable 
under section 115, Civil Procedure Code, 
without exhausting the remedy of an appeal 
provided under the Tamil Nadu Buildings 
(Lease and Rent Control) Act, (XII 
of 1960) (hereinafter referred to as the Act). 
The papers were re-presented by the counsel 
stating that as there is conflict of opinion as 
to the maintainability of a civil revision peti- 
tion under the Act and the as this Court has 
held that the Rent Controller is also a civil 
Court this revision is competent under sec- 
tion 115, Civil Procedure Code. In support 
of this contention he relies on the decision 
of this Court in Venkaimarban vy. 
Dakshinamur thy?. 


4. Thequestion that arises for my con- 
sideration is whether this revision is 
maintainable. Section 115 (2), Civil Proce- 
yer g] 

1. T2 1 M. L. J.275 : (1981) 2 R, C.J. 415 : 
94 L. W. 243. . 
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dure Code enacts that the High Court shall 
not under this provision vary or reverse any 
decree or order against which an appeal lies 
either to the High Court or to any Court 
subordinate thereto. In the present proceed- 
ings, the Act provides for an appeal by any 
person aggrieved by an order passed by the 
Rent Controller. Now, I shall refer to some 
of the decisions before adverting to the argu- 
ment of the learned counsel for the peti- 
tioner. A qnestion arose before the Supreme 
Court in Central Bank of India ~v. 
Gokalchand}, whether an appeal would lie 
against an order passed in an interlocutory 
application. In that case, the Supreme 
Court observed that the words “‘every order” 
occurring in section 38 (1) of the Delhi 
Rent Control Act, 1958, passed by the Rent 
Controller, though very wide, do not 
include interlocutory orders which are merely 
procedural and do not affect the rights and 
liabilities of the parties and ina pending 
proceeding the Controller may pass many 
interlocutory orders such as orders regarding 
the summoning of witnesses, discovery, 
production and inspection of documents, 
issue of a commission for examination of 
witnesses, inspection of premises fixing a 
date of hearing and the admissibility of a 
document or the relevance of a question, and 
that all these interlocutory orders are steps 
taken, towards the final adjudication and for 
assisting the parties in the prosecution of 
their case in the pending proceedings; they 
regulate the procedure only and do not 
affect any right or the liability of the parties, 
It has beenfurther observed therein that the 
legislature could not have intended that the 
parties would be harassed with the endless 
expenses and delay by appeals from such 
procedural orders and that it is open to any 
party to set forth the error, defect or irregula- 
rity, if any, in such an order as the ground 
of objection in his appeal from the final 
order in the main proceeding. 


5. Following the above judgment, I have 
held in Chinnaraju Naidu v. Bavanibai?, that 
all interlocutory orders passed through the 
proceedings under the Act cannot be said to 
be orders within the meaning of section 
23 (1) (b) of the Act and that only the orders 





1. (1967)2S.C J.828:(1967) 1S. C. R.310: 
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that affect the rights and liabilities of the 
parties, in the sense that they become final 
orders though passed in interlocutory 
applications, such as refusing to set aside ex 
parfe orders etc., are appealable and that it 
is, however, open to the parties to set forth 
the error, defect or irregularity, if any, in 
such an order as the ground of objection in 
hbis appeal from the final order in the main 
proceedings. See also Appulu v. Fatima 
Zohra’, and Lakshmi Ammal v. V R. Siva- 
subramaniam*, Therefore, it is clear from 
the above decisions that unless it is shown 
that the orders passed in the interlocutory 
applications affect the rights and liabilities 
of the parties, in the sense that they become 
final orders, suth orders, which are proce- 
dural in character, cannot be said to be final 
orders coming within the definition of ‘order’ 
occurring in section 23 (2) of the Act. 


6. Mr. Venkatachari, contends that the 
authorities under the Act are also Courts and 
hence revision would lie against the interlocu- 
tory orders passed by the said authorities 
when the institution of an appeal against 
such order is barred. In support of his 
contention, he relied on two decisions of 
this Court, ViZ., Venkaimarben v. 
Dakshinamur thy® judgment of Balasubrah- 
manyan, J., and the judgment of a Divi- 
sion Bench of this Court in Refhinasami v. 
Komalavalli*, In the first-cited decision, 
Balasubrahmanyan, J., has held that the 
Appellate Authority under section 23 of the 
Act can well be held to be a Court for 
purposes of section 5 of the Limitation Act. 
In Rethinasami’s case‘, Jugal Kishore Singh’s 
case®, second cited, the Bench has held: 


“Though the authorities (The Rent Cont- 
roller and the Appellate Authority under 
the Act) are not described as Courts, the 
procedure and final decisions are akin to 
of that a Court, as observed by the 
Supreme Court in Jugal Kishore Singh’s 
case’. The above view 18 in tune with the 
definition of the word ‘Court’ found in 


1982)2M. L. 

81)94L. W. 

1 L. 
. J. 406 3 95 L. W. 552 


a 
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3 S. C. R. 163 : (1967) L. W. (CrL) 105; 
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section 3 of the Madras Court-Fees Act, 
section 3 of the Evidence Act and section 
20 of the Indian Penal Code,” 


Having observed thus, it has been concluded 
as follows : 


“In the result, we hold that for the purpose 
of sections 3, 4and29(2) of the Indian 
Limitation Act, the Appellate Authority 
is a Court and section 5 of the Limitation 
Act is applicable to an appeal preferred by 
the petitioner herein before the Appellate 
Authority constituted under section 23 (1) 
(b) of the Madras Buildings (Lease and 
Rent Control) Act (XIII of 1960).”’ 


A thorough reading of both the decisions 
would show that the learned Judges in the 
above two decisions have held that the Rent 
Controller and the Appellate Authority are 
Courts only for the purpose of invoking 
certain provisions of the Limitation Act. 
Therefore, the contention of the learned 
counsel that the Rent Controller is a Court 
for all purposes is not tenable and accept- 
table. For the reasons stated above, I hold 
that the revision cannot be entertained under 
section 115, Civil Procedure Code. 


7. In this connection I would also refer to 
section 23 (3) of the Act, which says that the 
Appellate Authority can also make further 
enquiry, if he thinks fit, either personally or 
through the Controller for arriving ata just 
decision in the appeal. In other words, he 
can also take evidence, if necessary. Hence, 
the contention of the learned counsel that as 
the order of the Rent Controller shutting out 
the petitioner herein from letting in further 
evidence is held appealable, his only remedy 
is by way ofa revision under section 115, 
Civil Procedure Code, cannot be countenanc- 
ed. Inthe result, [hold that this revision 
isnot maintainable, and it is accordingly 
1ejected. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESBNT:—G,. Ramanujam, J. 


N. Balasubramania Iyer Appellant* 


y. 


Sri Ponneswari and Muthu Kumaraswamy 
Devasthanam by its Managing Trustee 
K. Natarajan Respondent. 


(A) Tamil Nadu City Tenants Protection 
Act (XIX of 1955), sections 9,3 and 11— 
Lessee putting up superstructure on demised 
land—Termination of tenancy — Whether 
tenant entitled to compensation for super- 
structure—No tice under section 11 not issued 
—Waiver of notice—Effect. 


(B) Transfer of Property Act (IV of 1882), 
section 106—Nofice terminating tenancy— 
Validity. 


The landlord- Devasthanam filed a suit against 
the tenant for ejectment and for future mesne 
profits. It was alleged that the defendant 
unauthorisedly put up a superstructure on land 
licensed to him by the temple to tether cattle 
and therefore was not entitled to compensa- 
tion. The defendant claimed to bea lessee 
entitled to benefits under the Tamil Nadu 
City Tenants’ Protection Act. The trial 
Court held the defendant to be only a licensee 
and was not permitted to put up any super- 
structure. It granted a decree for ejectment 
and a decree for mesne profits at the rate of 
Rs. 10 per month. The decree was confirmed 
by the lowcr appellate Court though it held 
the defendant to bea lessee since the con- 
cerned land was part of the outer prakaram 
and nandavanam of the temple and was 
inalienable property. On second appeal by 
the defendant, 


Held: Thougha lessee is not entitled to 
Claim the benefits under section 9 of the 
Tamil Nadu City Tenants Protection Act 
still, he will be entitled to compensation 
under section 3for any superstructure he 





SS 


7th July, 1982, 





*S.A. No. 1696 of 1981, 


Î] BALASUBRAMANIA IYER V. S P & MUTHU KUMARASWAMY DEVASTHANAM (Ramanujam, J.) 281 


might have erected on the property and has 
been ejected. Admittedly in this case no 
notice under section 11 of the Act had been 
issued anda notice of termination of the 
tenancy as contemplated under section 106 of 
the Transfer of Property Act, alone has been 
issued. If the appellant was a tenant coming 
within the scope of the Act, it cannot be said 
that he is not entitled to the benefits of sec- 
tion 11. However on the facts of this case 
the defendant should be deemed to have 
waived the notice by his conduct. There 
was a Notice terminating the tenancy and 
there was a reply. In the reply the defendant 
never raised the plea that he was entitled toa 
notice under section 11 of the City Tenants’ 
Protection Act and the notice issued under 
section 106 of the Transfer of Property Act 
was invalid. Evenin the written statement 
the defendant did not take up the plea that 
the suit is not maintainable in view of the 
lack of notice under section 11 of the Act. 
Besides neither in the trial Court nor in the 
lower appellate Court he bas raised the plea 
that the suit is not maintainable for non- 
issue of notice under section 11. This 
conduct of the defendant will lead to the 
inference of waiver on his part. Waiver is a 
question of fact and since there has been a 
waiver onthe part of the defendant, the 
prosent suit will lie without compliance of 
section Il of the Act. While sustaining the 
decree in ejectment, the respondent was 
directed to pay to the appellant-tenant 
or d:posit into the trial Court a sum 
of Rs. 750 as compensation for the super- 
structure before executing the decree in 
ejectment. [Paras. 8,9 and 11., 


Cases referred to:— 


Sambandam Chetty v. St. Xavier Francis 
Church, (1973) 2 M. L. J.2; Sivananda 
Gramani v. Mohd. Ismail, (1959) 1 M. L. J. 
263: 71 L. W. 256; Vedachala Naicker vy. 
Duraiswami Mu daliar, (1950) 1 M. L. J. 732 : 
Natesa Naicker v. Vedagiri, \1975) 1 M.L J. 
301. 


Appeal against the decree of the District 
Court, Tiruchirapalli in Appeal ~ Suit 
No 609 of 1976, preferred against the decree 
ofthe Court of the District Munsif of 


M. L J.—36 


Tiruchirapalli in Original Suit No. 1031 of 
1975. 


T. R. Venkataraman, for Appellant. 


R. Gandhi, K. B. K. Vasuki and S. Radha- 
krishnan, for Respondent. 


The Court delivered the following 


JUDGMENT.—The defendant in O. S. No. 
1031 of 1975 on the file of the 
District Munsif, Tiruchirapalli is the 
appellant herein. The said suit was filed 


by the respondent for ejectment and 
for future mesne profits as against the 
defendant. The plaintiff’s case as set out in 
his plaint is that the defendant had been 


licensed to tie his cattle in the suit property 
measuring 25’ x 15’ about 7 years ago ona 
fee of Rs. 10 per month, that the defendant 
unauthorisedly put up a shed on the wall of 
the plaintiff's temple, that the value of the 
superstructure put up by the defendant will 
be worth Rs. 150, that the plaintiff revoked 
the licence or the lease by the end of 
February, 1975, that the defendant is in 
arrears of licence fee, that the defendant is 
therefore liable to be ejected and that the 
Tamil Nadu City Tenants’ Protection Act has 
no application to the case. The plaintiff is 
therefore entitled to a decree in ejectment as 
also mesne profits at the rate of Rs. 10 per 
month. 


2. The defendant resisted the suit contend- 
ing that he took up a plot about 20 years ago 
ona monthly ground rent of Rs. 3 and 
constructed the superstructure for his resi- 
dence ata cost of Rs. 1,500 that the ground 
rent was gradually increased to Rs. 10 per 
month, that the superstructure was periodi- 
cally renewed, and that he is entitled to the 
benefits of the City Tenants’ Protection Act 
and therefore he cannot be ejected from the 
suit property. The plaintiff’s allegation that 
he is onlya licensee and that the value of 
the superstructure is only Rs. 150 is in- 
correct. The suit is an outcome of spite and 
illwill borne by the trustees of the plaintiff 
temple towards the defendant, that the defen- 
dant is regularly paying the rent and he is 
not a defaulter and that, therefore, he is not 
liable to bs evicted from the suit property. 
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3. On these pleadings the trial Court 
framed the following four issues ; 


(1) Whether the defendantis a lessee or 
licensee of the suit property? 


(2) Whether the defendant has been per- 
mitted to put up the superstructure? 


(3) Whether the defendant is entitled to the 
benefits of the City Tenants Protection Act? 
(4) To what relief is the plaintiff entitled, 
After analysing the evidence adduced by the 
parties, the trial Court held on the first issue 
that the defendant is only a licensee and not 
a lessee of the suit property, andon issues 
2 and. 3 it held that the defendant was not 
permitted to put up any superstructure and 
that the Tamil Nadu City Tenants’ Protection 
Act, hereinafter referred to as the Act applied 
to the area after the Act was extended to the 
suit village but as he was not permitted to 
put up any superstructure, he is not entitled 
to the benefits of the said Act. In this view, 
the trial Court granted a decree in ejectment 
anda decree for mesne profits at the rate of 
Rs. 10 per month from the date of plaint 
till the date of delivery of possession. 


4. The defendant took the matter in appeal 
and the lower appellate Court held that even 
though the defendant may be entitled to the 
benefits of the Act, still he cannot continue 
in possession of the property or purchase the 
Same under section 9 of the Actas the suit 
property is part of the outer prakaram and 
nandavanam of the temple, which are 
normally inalienable and, therefore, the 
defendant is not entitled to claim the benefits 
under the Act. In this view, the lower 
appellate Court sustained the decree in eject- 
ment passed by the trial Court. 


5. In this second appeal, the learned 
counsel.for the appellant raised substantially 
two contentions, (1) The findingof the 
_ Courts below that the suit property is part of 
outer prakaram and nandavanam ofthe 
temple cannot be sustained on the basis of 
the evidence on record and, therefore, that 
finding should be taken to be vitiated. (2) 
Once the Act has been extended to the village 
in question of and the defendant is held to be 
entitled to the benefits of the Act, the lower 
appellate Court is wrong in dismissing the 
suit merely on the ground that the suit pros 


THE MADRAS LAW JOURNAL RBPORTS 


[1983 


perty is inalienable or res extra commercium 
ignoring the obvious fact that evenif the 
defendant is not entitled tothe benefits of 
section 9, still he will be entitled to claim 
the benefit under sections 3 and 11 əf the 
Act and in this case no compensation has 
been ordered, nor the validity of the termi- 
nation notice has been tested with reference 
to section 11]. 


6. Itis no doubt true that though the trial 
Court held that the defendant is only a 
licensee and not a lessee, the lower appellate 
Court has proceeded on the basis that 
the defendant isa lessee of the suit 
property for purposes of deciding the 
question as to whether he is entitled 
tothe benefits of the Act and ultima- 
tely held that though the defendant is entitled 
to the benefits of the Act, he is not entitled 
to thé benefit of section 9 for the reason that 
the land which has been leased out is inalien- 
able. The lower appellate Court also held 
that the trustees had no power to leasea 
portion of the prakaram and nandavanam, 


7. On the first question, the learned counsel 
for the appellant would say that there was no 
issue framed by the trial Court asto 
whether the suit property is part of the out- 
prakaram and nandavanam of the temple 
and, therefore, the lower appellate Court 
was not justified in giving a finding that it is 
part of outer prakaram and nandavanam of 
the temple and, therefore, the matter should 
be remitted to the trial Court to give a find- 
ing on that question. It is seen that even in 
the copy of the notice, Exhibit A-5 issued on 
behalf of the plaintiff before filing the suit it 
has been stated that the suit site is the outer 
prakaram of the temple and the trustees have 
no power to lease out the property to the 
defendant and as such, the defendant is not 
entitled to the protection under the Act. In 
the reply notice, Exhibit A-1 the defendant 
has not specifically denied the said aver- 
ment. Further, in paragraph 3 of the plaint 
the suit property is mentioned as outer 
prakaram and part of nandavanam. The 
defendant in his written statement has not 
denied the said allegation specifically and, 
therefore, the lower appellate Court 
proceeded on the basis that both parties went 
for trial on the basis that the suit property is 
the outer prakaram of the temple. Having 
regard to the fact that the defendant had at 
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no stage disputed the fact that the suit 
property is part of the outer prakaram of the 
temple, he cannot now ask for a fresh trial 
on that question. Having regard to the 
nature of the pleadings, the lower appellate 
Court appears to be right in holding that the 
suit property was part of the outer prakaram 
and nandavanam of the temple. If the suit 
property is part of the outer prakaram of the 
temple, then the lower appellate Court’s 
finding that the suit land is inalienable and 
therefore the defendant is not entitled to 
claim the benefit of section 9 of the Act 
cannot be taken exception to. 


8. The next question is even though the 
defendant is held not entitled to the benefit 
of section 9 of the Act, whether he can claim 
the benefits of the other provisions of the 
Act such as sections 3 and 11. In this case 
the lower Courts held that the defendant is 
not entitled to the benefits of section 9 of the 
Act and therefore, decreed the plaintiffs 
suit. [t is well-established that though a 
lessee 18 not entitled to claim the benefits 
under scction9 of the Act, still he will be 
entitled to compensation under section 3 for 
any superstructure which he fright have 
erected on the suit property. In Sambandam 
«Chetty v. Sf. Xavier Francis Church', it was 
held that the Court is entitled to give com- 
pensation under section 3 of the Act though 
section 9 is not applicable to the facts and 
circumstances of the case. In Sivananda 
Gramaniy. Mohd. Ismail?, it was held that 
although the tenant cannot claim any benefits 
under section 9 of the Act by reason of the 
fact that the property would not be deemed 
to be a land within the meaning of section 9, 
he would still be entitled to claim compensa- 
tion under section 3 for the superstructure 
which he has erected on the land. Thus the 
legal position is clear that the defendant, 
though not entitled to claim the benefits 
under section9 of the Act, is entitled to 
claim compensation undér section3 on his 
being ejected 


9. The further question is whether the 
tenant is entitled to the benefits of section 11 
although he was held not entitled to the 
benefits of section 9. Admittedly in this 
case no notice under section 11 of the Act 
a O E O rn eee 
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has been issued anda notice of termination 
as contemplated under section 106 of the 
Transfer of Property Act alone has been 
issued which has been marked as Exhibit A-S. 
If the appellant is held to be a tenant coming 
within the scope of the Act, then I do not see 
how he is not entitled to the benefits of sec- 
tion 11. Itherefore hold that he is entitled 
to claim the benefits of section 11. However, 
on the facts of this case the defendant should 
be deemed to have waived the notice by his 
conduct. There wasa notice terminating 
the tenancy under Exhibit A-5 and there was 
a reply by the defendant: under Exhibit A-1. 
In the reply the defendant never raised the 
plea that he is entitled to a notice under sec- 
tion 11 of the Act and the notice issued under 
section 106 of the Transfer of Property Act is 
invalid. Even in the written statement, thej- 
defendant did not take up the plea that the 
suit is not maintainable in view of lack of 
notice under section 11. Besides, neither in 
the trial Court norin the lower appellate 
Court he has raised the plea that the suit is 
not maintainable for non-issue ofa notice 
under section 11. This conduct of the defen- 
dant will lead to the inference of waiver of 
notice on his part. Waiver is a question of 
fact and facts in this case establish that there 
has been a waiver on the part of the defen- 
dant, and therefore, the suit will lie without 
the compliance of section 11. In Vedachala 
Naicker v. Duraiswami Mudaliar}, the Court 
held thatit is open to the tenant to waive 
protection offered to him under section 11 
and request the Court to give the relief 
provided for in section 9. Natesa Naicker 


v. Vedagiri®, following the decision in 
Vedachala Naicker v.  Duraiswami 
Mudaliar!, and held that where a 
tenant without claiming the benefit 


of the notice under section 1] merely files an 
application claiming the benefit under section 
9 he must be taken to have lost his right by 
waiver of the notice under section ll. In 
this case only at the time of the arguments 
before this Court the necessity for the issue 
of a notice under section 11 has been pointed 
out by the learned counsel and at no earlier 
stage the defendant claimed the benefit of 
section 11. I haveto therefore hold that 
section 11 notice has been waived by the 


defendant. 








1. (1950) 1 M. 2. 


ee ir 
2, (1975) 1 M, L.J. 3 
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10. From the above discussion it will be 
sasen that the defendant is entitled, on eject- 
ment, to claim compensation for the super- 
structure erected by him on the land. This 
leads to the further question as to what is the 
compensation payable to the defendant for 
his superstructure. In the notice Exhibit 
A-5 as well asin the plaint the plaintiff has 
valued the superstructure at Rs. 150 while 
the defendant has valued the superstructure 
at Rs. 1,500 on the date of erection which 
was twenty years ago. 


11. The trial Court, after considering the 
report of the Commisstoner who had 
inspected the superstructure, has determinated 
the value of the superstructure at Rs, 400. 
‘Having regard to the nature of the super- 
structure and the materials used therein as is 
seen from the report of commissioner, I value 
the superstructure at Rs. 750. Therefore, 
while sustaining the decreein ejectment 
passed by the Courts below, the respondent is 
directed to pay tothe appellant or deposit 
into the trial Courta sumof Rs. 750as 
compensation for the superstructure before 
executing the decree in ejectment against the 
appellant. 


12. In the result, the . second appeal is 
allowed in part as indicated above. There 
will, however, be no order as to costs. 


R. S. —— Appeal partly allowed, 
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IN THE HIGH COURT OF JUDI. 
CATURE AT MADRAS. 


PRESENT:—G. Ramanujam and T. N. Singara- 
velt, JJ. 


M/s. Oriental Fire and General Insurance 


Company Limited Appellant® 
V. 
Alamelu and others Respondents: 


(A) sxofor Vehicles Act (IV of 1939), section 
95 (2) and Workmen’s Compensation Act (VIII 
of 1923)—Checking inspector employed by 
transport company engaged in checking 
the tickets—While so, concerned vehicle 
getting off the road, dashing against 
a paimyra free and capsizing—~ Checking 
inspector crushed to death — Depen- 
dants of the deceased claiming compensation 
—Insurance company resisting claim and 
relying on section 95(2) of the Act~Insurance 
policy containing a clause covering such 
persons—Iinsurance company liable to pay 
compensation upto the limit prescribed in 
Workmen's Compensation Act. 


(B) Maxim—Res ipsaloquiter—Applicabili fya 


The deceased, a checking inspector employed 
by a transport company while checking the 
tickets in a bus of the owner was thrown off 
the vehicle and crashed to death due the bus 
dashing against a palmyra tree and capsizing 
because of rash and negligent driving. Ona 
a claim petition filed by the dependants of 
the deceased, the Motor Accidents Claims 
Tribunal awarded a compensation of 
Rs. 25,000 payable by the Insurer. In 
appeal by the Insurer against the award it 
was contended that the risk of a-checker 
need not be covered by section 95 (2) of the 
Motor Vehicles Act and therefore the Insurer 
was not liable at all for his death. It was 
further contended that even if the insurance 
company was liable to indemnify, the extent 
upto which the insurer was to indemnify the 
owner of the vehicle was limited under the 
Workmen’s Compensation Act and as such it 
will not extend to the entire amount awarded 
by the Tribunal. 





+A A.O No. 138 0f 1979, 9f¢h Sepiember, 1981: 
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Held, thoinsurerin the present case has, 
in fact, covered the risk of all employees 
travelling in the bus under the contract of 
insurance. A reading of clause (2) in the 
policy indicates that the company shall not 
be liable in respect of death or bodily injury 
to any person other than a passenger carried 
by reason of or in pursuance of contract of 
employment, being carried in or upon the 
motor vehicle at the time of the occurrence. 
Thus the exception from liability contained 
inthe proviso will not apply to a person 
carried in the vehicle in pursuance of a 
contract of employment. Thus, even Fel 2 
the appellant is not bound to indemnify the 
insured under section 95 (2) in respect of the 
employees other than the driver, conductor 
and the loaders, the insurer under the policy 
issued seems to have covered the liability of 
a person under the ‘main provision in 
section 2 (2) in respect of persons who are 
carried in the vehicle in pursuance of a 
contract of employment. Normally, the 
insurer’s liability is to be determined not 
only with reference to the statutory provi- 
sions of section 95 (2) of the Motor Vehicles 
Act, but also with reference ‘to the contract 
of Insurance, which it has entered into with 
the insured. Though the opening words in 
clause (c) to the proviso refers to the liability 
under section 95 of the Motor Vehicles Act, 
the parenthetic clause therein ‘other than a 
passenger carried by reason of or in pursu- 
ance of a contract of employment’, will 
bring in any employee who was travelling in 
the vehicle in the course of his employment. 

(Para. 6.] 


However, the limit of liability contained in 
section 95 of the Motor Vehicles Act will 
apply as regards the quantum of compensa- 
tion and the compensation under section 95 
of the Motor Vehicles Act is limited to the 
amount payable by the insurer under the 
Workmen’s Compensation Act in relation to 
the employee. In this case, the Tribunal has 
specifically held that under the Workmen’s 
Compensation Act, the compensation pay- 
able by the appellant will come to Rs. 18,000. 
Therefore, the appellant’s liability as an 
insurer has to be limited only to the sum of 
Rs. 18,000, The balance of Rs. 7,000 has to 
be paid by the owner of the vehicle. 

[Para, 73] 


In this view of the matter, the appeal is 
allowed and the award of the Tribunal 18 
modified. 


Appeal against the order of the Motor 
Accidents Claims Tribunal and District 
Court, Thanjavur West, dated 19th April, 
1978 in M. A. C. T. O. P. No. 42 of 1977, 


KĘ. C. Jacoband Raju and K. Lukose, for 
Appellant. 


V. T. Gopalan, S. Radha Gopalan, 
R. G. Rajan, M. V.B. Baskaran -and 
S. Ethiraju, for Respondents. 


The Judgment of the Court was delivered by 


Ramanujam, J.—The insurer of the vehicle 
M. D. S. 8287, which was involved in a fatal 
accident and against whom an award was 
passed for a sum of Rs. 25,000 by the Tribu- 
nal in M. A. C. T. O. P. No. 42 of 1977, is 
the appellant herein. 


2. On 15th February, 1977, at about 9-30 
A. M. one Kunjithapatham was checking in 
the said bus, as he was a checking inspector 
employed by the transport company which 
owns the bus. While he was so checking the 
tickets, the vehicle got off the road and 
dashed against a palmyra tree and capsized. 
As a result of the sudden jerk and unexpect- 
ed dashinz and capsizing of the bus the said 
Kunchithapatham was crushed to death. On 
the ground that the accident was due to the 
rash and negligent driving of the said bus by 
its driver, the dependants of .the deceased 
Kunchithapatham filed a claim petition in 
M. A. C. T. O. P No. 42 of 1977 claiming a 
compensation of Rs. 50, 000 for his death. 


3. The said claim petition was opposed by 
the owner of the vehicle and the insurer with 
which the vehicle had been insured. The 
owner's case was that the accident was not 
due to the rash and negligent driving of the 
bus by its driver, the road was too narrow at 
that place and on seeing a lorry coming on 
the opposite direction, the driver of the bus, 
in order to give way to the lorry, went to the 
left side of the road and the wheels got 
struck in the sandy portion and that it ulti- 
mately dashed against the palmyra tree and 
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capsized. According to him, the accident 
was an inevitable one. They also contended 
that inany event the compensation claimed 
was excessive. The insurer filed a counter- 
statement contending that the accident took 
place as aresult of a mehanical defect and 
the deceased, was standing at the foot- 
board in a careless manner, fell on the road 
and sustained injury on his head and died. 


4. The Tribunal, after considering the 
evidence adduced by the parties, held that 
the accident was clearly due to the rash and 
negligent driving of the bus by its driver. In 
that view, the Tribunal awarded a compen- 
sation of Rs. 25,000 to the claimants payable 
by the insurer. Aggrieved by the award of 
the Tribunal the Insurer has come on appeal. 


5, Though the finding of the Tribunal that 
the accident was solely due to the rash 
and negligent driving of the bus by its driver is 
sought to be challenged, the circumstances 
under which the accident took place will 
clearly attractthe principle of res ipsa loqui fer. 
The fact that the vebicle had gone off the road 
and hit against the palmyra tree and rolled 
down would indicate the rash and negligent 
driving of the bus by its driver. We cannot, 
therefore, interfere with the finding of 
the Tribunal that the accident was solely due 
to the rash and negligent driving of the bus 
by its driver. 


6. Coming to the quantum of compensation 
the appellant’s contention is that the 
deceased, being a checker, his risk need not 
be covered as per the provisions of section 95 
(2) and therefore, the insurer cannot be held 
liable at all for his death. It is also con- 
tended by the learned counsel for the 
appellant, that even if the Insurance 
company is bound to indemnify the owner as 
regards the risk to a checker, the extent upto 
which the insurer has to indemnify the owner 
of the vehicle is limited under the Workmen’s 
Compensation Act and as such it will not 
extend to the entire amount awarded by the 
Tribunal. Though the learned counsel 
appearing for the appellant has relied on the 

rovisions of section 95 (2) to disclaim the 
insurer’s liability to cover a risk to a checker 
travelling in a bus, we find that the insurer 
has, in fact, covered the risk of all 
employees travelling in the bus under the 
contract of Insurance. Section 2 of the 
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Policy deals with the Insurer’s liability to 
third parties.Clause (i) of section 2 says: 


“Subject to the limits of liability the Com- 
pany will indemnify the Insured against all 
sums including claimant's costs and 
expenses which the Insured shall become 
legally liable to pay in respect of death of 
or bodily injury to any person caused by 
or arising out of the use (including the 
loading and/or unloading) of the motor 
vehicle.” 


Then the proviso contains on exception; 
clause (c) of the proviso is as follows : 


“Except so far as is necessary to meet the 
requirements of section 95 of the Motor 
Vehicles Act, 1939, ia relation to liability 
under the Workmen’s Compensation Act, 
1923, the company shall not be liable in 
respect of death of or bodily “injury 
to any person (other than a passenger 
carried by reason of or in pursuance of a 
contract of employment) being carried 
in or upon or entering or mounting or 
alighting from the motor vehicle at the 
time of the occurrence of the event out of 
which any claim arises.”’ 


time of the occurrence. Thus the exception 





driver, 
insurer under the policy issued seems to have 
covered the liability of a person under main 
provision in section 2(2) in respect of 
persons who are carried in the vehicle in 
pursuance of a contract of employment 
the insurer’s liability is to be 


tothe contract of Insurance, which it has 
entered into with the insured. Though the 
Opening words in clause (c), set out above, 
refers to the liability under section 95 of the 
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Motor Vehicles Act, the parenthetic clause 
therein ‘other than a passenger carried by 
reason of or in pursuance of a contract % 
employment’ will bring in any employee, 
who was travelling in the vehicle in the 
course of his employment. In our view, 
therefore, under the terms of the policy the 
insurer cannot disclaim liability in tofo. 


7. However, the limit of liability contained 
in section 95 of the Motor Vehicles Act will 
apply as regards the quantum of compensa- 
tion, and the compensation under section 95 
of the Motor Vehicles Act is limited to the 
amount payable by the insurer under the 
Workmen’s Compensation Act in relation to 
that employee. In this case, the Tribunal 
has specifically held that under the 
Workmen’s Compensation Act, the compen- 
sation payable by the appellant will come to 
Rs. 18,000. Therefore, the appellant’s liabi- 
lity as an insurer has to be limited only to 
the sum of Rs. 18,000. The balance of 
Rs. 7,000 has to be paid by the owner of the 
vehicle, 


8. In this view of the matter, the appeal is 
allowed andthe award of the Tribunal is 
modified as follows—Out ofthe sum of 
Rs, 25,000 awarded as compensation, the 
insurer, who is the second respondent in the 
Claim petition, is liable to pay a sum of 
Rs. 18,000 and the owner of the vehicle the 
first respondent M. A. C. T. O. P. No. 42 of 
1977 is liable to pay the balance of Rs. 7,000 
to the claimants. There will be no order as 
to costs. 
R. S. 


ee 


Or dered accordingly. 
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IN THE HIGĦ COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—P. R. Gokulakrishnan and 
S. Nainar Sundaram, JJ. 

Western Indian Timbers, Mettupalayam by 
Managing Partner, K. Pavithran 


Appellant* 


v. 


The District Forest Officer, Nilgiris and 
others Respondents. 


(A) Constitution of India (1950), Article 226 
—Effective alternative remedy available— 
Whether a writ petition is maintainable. 


(B) Tamil Nadu Forest Act (V of 1882), 
sections 35 and 36 and Tamil Nadu Timber 
Transit Rules (1968), rule 3 — Cancellation 
of Form II permit without notice — Validity— 
Scope of Rule 3 (iii). 


The appellant has alleged . that he has 
purchased timber and firewood of various 
discriptions from respondents 4 to 9 whose 
lands are situate in the Nilgiris Hills. After 
purchasing, for cutting the timber and taking 
them away, the appellant applied for Form 
II permits and was transporting the timber 
and the firewood, one such permit for trans- 
porting timber was valid upto 30th September, 
1972 and the permit for transporting firewood 
was valid up to 31st March, 1973. Allofa 
sudden according to the appellant the first 
respondent cancelled the Form II permit and 
thereby disabled the appellant herein from 
transporting the cut timber and firewood. 
According to the appellant he is lawfully 
entitled to transport the timber and firewood 
which he has purchased and the cancellation 
of the From II permits without any notice to 
him violative of the principles of natural 
justice, Immediately after the cancellation, 
the appellant approached the High Court 
by way of writ petition. A single Judge dis- 
missed the petition on the ground that the 
period of the permit was already over and 
that the appellant has to invoke the jurisdic- 
tion of the civil Court for effective and 





*W. A. No. 76 of 1977. Sth October, 1982, 
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efficacious remedy and not the writ jurisdic- 
tion under Article 226 of the Constitution. 


Held: In this case it is clear that the owners 
of the timber and firewood who have sold 
them have written letters to the -irst respon- 
dent requesting him to cancel the Form II 
permit issued infavour of the appellant 
stating that they have sold the timber and 
firewood to the third respondent herein. 
The appellant has to establish not only his 
right to have the Form II permit but also his 
proprietory right to those goods. Prima 
- facie the appellant may have a strong case to 
agitate his right over the timber and firewood 
Nevertheless, it is a disputed question of fact 
which can be decided only on letting in 
evidence. If that be so, the effective and 
efficacious remedy will be only by was of a 
suit and not through writ proceedings under 
Article 226 of the Constitution of India. 
The appellant can have the remedy of getting 
damages again the owners of the timber if 
he makes outa case that injury has been 
caused to him by the action taken by the 
respondents. Further any writ issued at 
present will be futile inasmuch as the time 
granted in the permits has lapsed long back. 

[Para. 7.) 


Form II permit is granted, either to the 
owner of the patta lands or to his nominee or 
agent. Where the owners of the patta lands 
themselves request the concerned Officer 
to cancel the licence there is no question of 
issuing notice to their nominee before the 
cancellation of the permit. [Para, 6.] 


Cases referred to:— 


Babu Ram v. Zila Parishad, (1969) 1 S. C. J. 
878 : (1969) 1 S.C. R.518 :A. I.R, 1969 
S. C. 556 ; P. B Reddy 
Mysore, (1969) 25S.C.J.114 : (1969) 3 
S. C. R. 141: (1969) 1 S.C. C.68: A. LR 
1969 S. C. 655. 


Appeal under clause 15 of the Letters 
Patent against the Order of Mr. Justice 
Koshai, dated 15th December, 1976 and 
made in the exercise of the Special Original 
Jurisdiction of the High Courtin Writ Peti- 
tion No. 2278 of 1972 presented under 
Article 226-of the Constitution of India to 
issue a writ of certiorari calling for the 
records of the Ist Respondent, relating to 
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the cancellation of Form Il 
transport of timber and firewoo 
the petitioner, and quash the same. 


C. Rajan, for Appellant. 


K. Natarajan, Government Pleader, for 


Respondents Nos, 1 and 2. 


T. V. Sekar for K. Radhakrishnan, for Res- 
pondent No. 3. 


The Judgment of the Court was delivered by 


Gokulakrishnan, J.—The writ petitioner is 


the appellant herein. He filed the writ 
petition praying to call for the 
records of the District Forest Officer, 


Nilgiris relating to the cancellation of Form 
II permitf for transport of timber and fire- 
wood issued to the appellant and to quash 
the same as illegal. 


2. The appellant has alleged that he has 
purchased timber and firewood of various 
descriptions from respondents 4 to 9 whose 
lands are situated in the Nilgiris Hills. After 
purchasing for cutting the timber and taking 
them away, the appellant applied for Form II 
permits and was transporting the timber and 
firewood. Oneofsuch permits for trans- 
porting timber was valid until 30th September, 
1972 and the permit for transporting firewood 
was valid upto 31st March, 1973. All ofa 
sudden, according to the appellant herein, 
the first respondent cancelled the Form II 
permit and thereby disabled the appellant 
herein from transporting the cut timber and 
firewood. According to the appellant he is 
lawfully entitled to transport the timber and 
firewood which he has purchased from res- 
pondents 4to9 and the cancellation of the 
Form II permits without any notice to 
the appellant herein is violative of the 
principles of natural justice, Immediately 
after the cancellation, the appellant has 
approached this Court by way of a writ and 
has got an order of stay and injunction res- 
training the third respondent herein from 
removing the timber and firewood. The 
appellant has further submitted that the per- 
sons who have sold the timber and firewood 
to him have not taken steps to cancel the 
permit and itis the alleged mandate-holder 
who has done the same and as such it has no 
effect at all. 


i] 


3. The first respondent in his counter-affi- 
davit has, infer alia, stated that the owners 
of the patta lands from whose lands the 
timber and firewood have been cut have 
requested the first respondent to cancel the 
permit issued in Form II and they have also 
stated that no further Form No. II permit 
should be issued in favour of the appellant 
herein and that is why Form No. Il permit 
was eancelled. According to the first 
respondent the proper remedy for the 
appellant is to file an independent suit for 
appropriate relief and he cannot invoke the 
extraordinary jurisdiction of this Court 
under Articie 226 of the Constitution of 
India. It was further contended that the 
appellant is notthe owner of the produce 
and also of the land and as such he has no 
right to ask for Form No. II perm t- 
Finally the first respondent contended that 
the right over the produce itself was 
cancelled by the persons who gave the right 
and hence the question of issuing a show 
cause notice by the first respondent herein 
does notat all arise and that the appellant 
should take action against the owners of the 
estate and not against the respondents. It 
was further submitted that the cancellation 
of the pərmit was in strict compliance with 
the Rules in force and upon the strength of 
the relevant records and was not in any way 
illegal. With these averments, the first 
respondent prayed for the dismissal of the 
writ petition. 


4. The learned single Judge of this Court 
by his order dated 15th December, 1976, 
dismissed the writ petition on the ground 
that the period of the permit was already 
over and that the appellant has to invoke the 
jurisdiction of the civil Court for effective 
and efficacious remedy and not the writ 
jurisdiction of this Court under Article 226 
of the Constitution. Aggrieved by the said 
order, the appellant has come forward with 
the present appeal. 


5. Mr. C. Rajan, learned counsel appearing 
for the appellant submitted that inasmuch as 
Form No. II permit was issued in favour 
of the appellant herein, the cancellation of 
the same without notice to him is violative 


Mj L. J.—37 
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of the principles of natural justice. The 
learned counsel further submitted that the 
property in the timber and firewood has been 
sold lawfully in favour of the appellant 
herein and as such the cancellation of Form 
No. II permit to remove these goods is 
against all canons of natural justice. 
According to the learned counsel the third 
respondent has absolutely no right in the 
properties purchased by the appellant herein 
and that the first respondent has acted 
illegally in cancelling the permit on the letter 
sent by a mandate-holder of the land owners. 
Mrt. K. R. Natarajan, learned counsel 
appearing for the first and second respon- 
dents herein submitted that as per the provi- 
sions of the Tamil Nadu Timber Transit 
Rules, 1968, the appellant is only an agent of 
the owners of the land and inasmuch as the 
owners of the land have written a letter 
asking the first respondent to cancel the 
Form No. II permit and have also requested 
the first respondent not to issue any further 
Form No. II permits in favour of the appel- 
lant herein, the first respondent has 
correctly cancelled the licence and if at all 
the appellant has any grievance he can seek 
his remedy through the civil Court for 
necessary relief and damages against those 
who have injured him. Mr. Sekhar repre- 
senting Mr. Radhakrishnan, learned counsel 
appearing for the third respondent adopts 
the argument of Mr. Natarajan learned 
counsel appearing for the first and second 
respondents and submits that they have 
lawfully come into possession of the timber 
and firewood which have been sold to them 
by the other respondents. 


6. We have carefully gone through the 
records in this case and also the pleadings of 
the respective parties. It is clear from the 
records that the District Forest Officer, 
Nilgiris in his Reference No. 14973/1972-J, 
dated 22nd August, 1972, has cancelled the 
Form No. II permit issued in the name of ’ 
the appellant stating that the owners of the 
Estate from whose Estate they fell the trees 
have requested him to cancel the permit 
issued under Form No. II in favour of the 
appellant herein. Mr. Natarajan, learned 
counsel appearing for respondents 1 and 2 
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brought to our notice rule 3 of the Rules 
called the “Tamil Nadu Timber Transit 
Rules, 1968’’. These Rules were framed in 
exercise of the powers conferred by 
sections 35 and 36 of the Tamil Nadu Forest 
Act, 1882 and came into force in the year 
1968. Rule 3 (iii) reads as follows : 


“In the case of timber from private lands, 
markets or depot in the district and in the 
case of subsequent movement of imported 
timber referred to in sub-rule (ii), the 
permit shall be in Form No. If and shall 
be in print. The permits in that form 
shall, on application, be supplied by the 
Range Officer, or by any Revenue Officer 
not below. the rank of Revenue Inspector 
having jurisdiction on payment of a fee 
calculated at the rate of Re. 1.00 per form. 
No other permits shall be used: 


Provided that Foresters may issue Form 
No: II permits for removal of firewood 
from patta lands, subject to the condition 
that they may issue such permits for not 
‘more than two cart lands at a time and not 
/:more than ten cart lands in a month in 
` -+ respect of the some individual, on produc- 
7 tion of a certificate of ownership of his 
patta lands issued by appropriate revenue 
authority”. 


Reading these rules Mr. Natarajan further 
submitted that Form No. II permit can be 
issued only to the owner of patta land or to 
his nominee or grantee. Whatever may be the 
right of the appellant in respect of the trees 
standing on those patta lands, Form No. II 
permit was issued only on the letter given by 
the owner of the patta land in favour of the 
appellant herein. On 5th November, 1970, 
respondents 4, 5, 7 and 9 have addressed the 
District Forest Officer, Nilgiris Forest Divi- 
sion, Ootacamund requesting him to pass 
necessary Form No. II permits for the 
transport of produce of the trees in the name 
of Western Indian Timbers, Mettupalayam. 
Accordingly we find that such permits were 
issued starting from 26th November, 1970, in 
favour of the Western Indian Timbers, 
Mettupalayam. The records produced 
further make it clear that the persons who 
have sold the timber to the appellant have 
registered their objections for the issue of 
Form II permits in favour of the appellant 
herein before the District Forest Officer, 
Nilgiris. Finally, on 20th April, 1972, the 
owners of the land who are some of the 
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respondents herein have clearly and cate- 
gorically stated that they have sold the 
timber and firewood in favour of the third 
respondent herein and have requested the 
District Forest Officer, Nilgiris North Divi- 
sion, Ootacamund to grant the necessary 
permits to 3rd respondent for transport of 
timber and firewood in all species lying 
unremoved in the field and also obtainable 
from the unfelled trees in the survey fields 
in the Estate, since they have sold all of them 
to the third respondent herein. Ona read- 
ing of these letters, it can be spelt out that 
Form No. II permit is granted either to the 
owner of the patta lands or to his nominee 
or agent. If that be so, there is no question 
of issuing any notice to the appellant herein 
before such permit is cancelled inasmuch as 
the owners of the patta lands themselves 
have requested the first respondent to cancel 
the permit. The proviso to rule 3 no doubt 
supports such an argument advanced by 
Mr. Natarajan. But we refrain from giving 
any final opinion as regards the Interpreta- 
tion advanced by Mr. Natarajan on this 
rule 3 (iii) of the Tamil Nadu Timber 
Transit Rules, 1968, since the writ appeal can 
be disposed of on other grounds. 


7, Mr. C. Rajan, learned counsel appearing 
for the appellant, in support of his conten- 
tion regarding the failure of natural justice 
since no notice had been issued before the 
concellation of the permit in favour of the 
appellant, cited the decision reported in Babu 
ram vy. Zila Parishad}. In this decision the 
Supreme Court has held : 


“When an alternative and equally 
efficacious remedy is open to a litigant he 
should be required to pursue that remedy 
and not to invoke the special jurisdiction 
of the High Court to issue a prerogative 
writ. It is true that the existence ofa 
statutory remedy does not affect the 
jurisdiction of the High Court to issue a 
writ. But, the existence ofan adequate 
legal remedy is a thing to be taken into 
consideration in the matter of granting 
writs and where such a remedy exists it 
will be a sound exercise of discretion to 
refuse to interfere in a writ petition unless 
there are good grounds therefor. But it 
should be remembered that the rule of 
exhaustion of statutory remedies before a 


ba ee at nr ws Se 
1. (1969) 18.C,J.878 : (1969)1 S.C, R. 518: 
A. 1.R.1969S. C. 556, . 
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writ is granted isa rule of self-imposed 
limitation, a rule of policy, and discretion 
rather than a rule of law”. 


Before dealing with this decision, we can also 
refer to the decision cited by Mr. Rajan, 
which is reported in P. B. Reddy v. State of 
Mysore’. In this decision, the Supreme 
Court had occasion to consider the legality of 
issuing writs even in cases where the period 
for the permit is over. Quoting this decision, 
Mr. Rajan submitted that even if the 
period of the permit is over as on 
date, there is no difficulty in issuing the writ 
so that the appellant will be ina position to 
renew the same and remove the timber and 
firewood that are lying on the patta lands. 
As far as the decision in Baburam v. Zila 
Parishad®, is concerned, we are afraid that 
the same cannot be quoted to support the 
contention of the appellant on the facts and 
circumstances of the present case. In this case 
it is clear that the owners of the timber and 
firewood who have sold them have written 
letters to the first respondent requesting him 
to cancel the Form II permit issued in favour 
of the appellant stating that they have sold 
the timber and firewood to the third respon- 
dent herein. The appellant has to establish 
not only his right to have the form II permit 
but also his proprietary right to those goods. 
Prima facie the appellant may have a strong 
case to agitate his right over the timber and 
firewood. Nevertheless, it is a disputed 
question of fact which can be decided only 
ion letting in evidence. If that be so, the effec- 
tive and efficacious remedy will only be by 
way of a suit and not through writ proceedings 
under Article 226 of the Constitution of 
India. The appellant oan have the remedy 
of getting damages against the owners of the 
timber if he makes out a case that injury has 
been caused to him by the. action taken by 
the respondents herein. For all these reasons 
we do not consider that the decision in 
Baburam v. Zila Parishad, will in any way 
support the contention of the learned counsel 
appearing for the appellant. 


8. As regards the decision in P. B. Reddy y, 
State of Mysore’, itis clear from the facts 


SS ee eee 


196 WC, C. 68 +.(1969) 2 S. C. J. 114: 
141 : A.I. R. 1969 S.C. 655. 
C.J, 878: A.I. R. 1969 5. Q. 556, 
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of the case that before the period of licence 
had elapsed the party in that case was able 
to get the benefits under that licence and that 
is why the Supreme Court was able to direct 
the grant of licence for the unexpired period. 
But, the facts of the present case are com- 
peen different. The permit period of 

orm If permits has come to an end on 30th 
September, 1972 aud 3ist March, 1973 res- 

ectively. According to Mr. Natarajan, 


‘learned counsel appearing for the Forest 


Department all the trees have been carried 
away by the third respondent subsequent to 
the disposal of the writ petition since there 
was absolutely no stay or injunction while 
the writ appeal was pending before this 
Court. 


9, ` Thus, from the discussion we have made 
above itis clear that any writ issued as at 
present will be futile inasmuch as the time 
granted in the permits has lapsed long back. 
Further as we have already, observed the 
effective and efficacious remedy for the appel- 
lant on the facts and circumstances of the pre- 
sent case will be by invoking the jurisdiction 
of the Civil Court for appropriate relief and 
not by invoking the extraordinary jurisdic- 
tion of this Court under Article 226 of the 
Constitution. The learned Single Judge of 
this Court has correctly observed on the 
above lines and has dismissed the writ 
petition. Weare in complete agreement 
with the said observations and findings of the 
learned Single Judge and as such, the Writ 
Appeal is dismissed. There will be no order 
as to costs. 


R. S. ——— Writ appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
(Special original Jurisdiction) 


Present:—S. Mohan, J. 


G. Panneerselvan .. Petitioner® 


Ve 


Rent Controller (VII Jadge) Court of Smaly 
Causes, Madras and others 
Respondents. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), as amended by 
Act (XXII of 1973), section 18—Petition for 
eviction from residential premises on grounds 
of arrears of rent and bona fide requirement 
for own occupation—Compromise between the 
parties—Two years time granted to tenant to 
vacate—Expiry of period—Tenant’s failure to 
vacate—Suit by tenant in Civil Court for 
declaration and injunction—Suit dismissed for 
default—Petition seeking to set aside the 
»x-partte order of disrrissal—Or der of eviction 
ut in execution—Delivery or dered—Ex-parte 
order set aside but suit dismissed on merits— 
Appeal by tenant—Possession except for one 
room taken by landlord—Appeal also ulti- 
mately dismissed on merits——Writ petition 
filed to quash the order of eviction—Order of 
eviction held valid. 


(B) Civil Procedure Code (Vof 1908), 
section 144—Restitution and Rent Control 
proceedings. 


The landlord filed a petition against the 
tenant, writ petitioner for eviction on the 
basis of the latter being in arrears of rent and 
the premises being required by the landlord 
for his own personal residential occupation. 
After the landlord had been examined, a 
compromise was entered into between the 
parties when the landlord offered to grant the 
tenant two years time. Asa result of this an 
order of eviction was passed on 6th March, 
1972. On the expiry of the period, the writ 
petitioner was asked to deliver possession on 
or before 6th March, 1974. He did not do 
that. He filed a suit in the City Civil Court 
challenging the validity of the consent order 





+W. P. No, 781 of 1979, 4th March, 1982. 
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passed in the petition for eviction. The suit 
was dismissed for default and during the pen- 
dency of the application for its restoration, 
the order of eviction was put in execution and 
in E. P. No. 116 of 1976 delivery of posses- 
sion was ordered. The suit filed in the City 
Civil Court was dismissed on merits. An 
appeal preferred against the dismisal was 
also ultimately dismissed on merits. During 
the pendency of the appeal possession of the 
premises except for one room had been taken 
by the landlord. To quash the order passed 
in E. P. No. 116 of 1976 the present writ peti- 
tion was preferred. It was contended that 
(1) the order which was executed being one 
passed by consent was opposed to the provi- 
sions of the Rent Control Act and must be 
held to be void in law; (2) In sofar as 
there was no notice before the order of evic- 
tion came to be executed, the same was bad 
and opposed to the mandatory provisions of 
Order 2], rule 22 of the Clvil Procedure 
Code. 


Held: The order of eviction cannot by any 
stretch of imagination be regarded as an order 
of compromise which the Rent Coutroller 
was incapable of passing. Besides the order 
was unsuccessfully challenged on the very 
same grounds before the Civil Court and the 
matter was taken up even in appeal. 
Having regard to the fact that there is a 
conclusive judgment, however erroneous it 
may be, binding between the parties, it 
would clearly constitute res judicata. 

‘Para. 7.] 


The decree here can never be considered a 
nullity. If the Rent Controller were to go 
into the merits of the order of eviction it 
would amount to going beyond the decree 
which is forbidden by law as far as the 
executing Court is concerned. 


Itis not correct that there was no notice 
before execution. The tenant at every 
possible stage had notice of the proceedings. 
This is strengthened by the lower appellate 
Court’s judgment wherein the very order of 
eviction was questioned. It is impossible to 
contend that the eviction order was based on 
compromise without the Rent Controller 
being satisfied of the ground of eviction. 
The Rent Controller was fully empowered 
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under section 18 of the Act to pass such an 
order. [Paras. 9 and 10.] 


It is a moot question whether section 144 of 
the Code of Civil Procedure would apply 
notwithstanding section 18 of the Rent 
Control Act in the present case. Assuming 
it applies, its aid for the purposes of redeli- 
very can be invoked only when the basis of 
the decree is gone. Here that remains very 
much, all the more so when it has received 
the approval of the civil Court. 

[Para. 13.4 


Cases referred to:— 


Ferozi Lal Jain v. Man Mal, A.I,R. 1970 
S.C. 794; Nagindas Ramdas v. Dalpatram 
Icharam alias Brijram, (1974)2 S.C. J. 21: 
(1974)1 S. C.C. 242: A. L R 19745.¢. 
471; Ramachandra Ayyar v. Ramanuja- 
chariar, (1924) I. L.R. 47 Mad. 288 :46 
M. L. J. 104: 19 L. W. 179:A.I. R. 1924 
Mad. 431 (F. B) ; Natarajan v. M/s. Chand- 
mull Amarchand, (1971) 1M. L. J. 474 : 84 
L. W. 361 ; B. V. Patankar v. C.G. Sastry, 
(1961) 1 S:C. R. 591 :(1961) 1 S.C. J. 22ãą1: 
A.I. R. 1961 S.C. 272 


: (1977) 
.C. J. 1977 S. C. 1201; 
K: K. Chari v. R. M. Seshadri, (1974) 1 M.L. J. 
(S C.) 14 : (1974) 1 An. W. R. (S, C) 14: (1974) 
1 S.C.J. 17:(1973) 3 S.C. R. 691: 
A. I. R. 1973 S. C. 1311. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be pleased 
to issue a writ of cerfiorarified mandamus 
calling for the records in E. P, No. 116 of 
of 1976in H. R. C. No. 2919 of 1970 on 
the file of the first respondent herein 
and quash his orders of delivery dated 5th 
February, 1976 and 22nd February, 1979 and 
direct the first respondent-Rent Controller to 
order re-delivery of the entire upstairs 
portion at old door No. 37, New Door No. 9 
Irusappa Gramani_ Street, Triplicane, 
Madras-5 to the petitioner herein. 


K. Kulandaivelu, for Petitioner. 


C. N Narain, for Respondents Nos. 2 
and 3, 
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The Court made the following 


ORDER.—This writ petition illustrates how a 
resourceful and recalcitrant tenant can drive 
the landlord from pillar to post and push 
him to the point of exasperation. The peti- 
tion for eviction in H. R. C. No. 2919 of 
1970 preferred against the writ petitioner on 
10th October, 1970. That was filed on the 
basis that the petitioner was in arrears of rent 
and the bona fide need for personal occupa- 
tion of the residential premises. P. W. 1 the 
landlord had been examined. At that stage, 
a compromise was entered into between the 
parties, when the landlord offered to grant 
the tenant two year’s time ; as a result of this, 
an order of eviction was passed on 6th March, 
1972. By reason of the expiry of the two 
years’ period, the writ petitioner (tenant) 
was required to deliver possession on or 
before 6th March, 1974. However, he did 
not do that. He filed O. S. No. 2276 of 1974 
on the file of the learned 4th Assistant City 
Civil Judge, Madras. The following issues 
were framed for trial is that suit. 


(1) Whether the consent order passed in 
H. R. C. No, 2446 of 1979 and H.R. C. 
A of 1970 is null, void and inopera- 
tive 


(2) Whether the plaintiff is entitied to 
injunction? 


(3) To what relief? 


The suit was dismisscd for default on 15th 
October, 1974. Thereafter, I. A. No. 25191 
of 1974 in that suit was filed, seeking to set 
aside the ex parte order of dismissal. In the 
meanwhile, the order of eviction was put in 
execution and on 21st November, 1974, the 
executing Court ordered delivery of possess 
sion. However, on 27th November, 1974, the 
suit was dismissed on merits. Thereupon A. S. 
No. 60 of 1976 was preferred to the learned 
IMAdditional Judge, CityCivil Court, Madras. 
During the pendency of the appeal on 16th 
February, 1976 possession, excepting for 
one room, was taken by the landlord-respon- 
dent herein. On 26th February. 1976 C. M. P. 
No. 719 of 1977 was filed for the transfer ef 
the appeal, which was originally pending 
before the learned I Additional City Civil 
Judge, Madras, to another Court. On 29th 
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July, 1977, transfer of the appeal was ordered. 
On 2Ist January, 1976, the appeal A. S. 


No. 60 of 1976 was dismissed for default. 
C. M. P. Nos. 37 and 38 of 1978 were filed 
for restoration of the appeal and for stay. 
The application for injunction was dismissed 
in C. M. P. No. 52 of 1979. On1ith April, 
1978, again the appeal was dismissed for 


8-3-76 
17-3-76 
23-3-76 
8-4-76 
26-4-76 
19-6-76 


Petition-Call on 17-3-76 
Call on 23-3-76 
Call on 8-4-76 
Cali on 26-4-76 
Call on 19-6-76 
Call on 13-7-76 
13-7-76 Call on 22-7-76 
22-7-76 Call on 12-8-76 
Call on 2-9-76 

Call on 24-9-76 

Call on 15-10-76 

Call on 5-11-76 

Call on 27-11-76 

Call on 22-12-76 

Call on 11-1-77 

Call on 1-2-77 

Call on 24-2-77 

Call on 14-3-77 


Taken up today. 
Call with MPs 


Call on 27-2-78 
Call on 2-3-78 


Call on 3-8-78 
‘Call on 18-8-78 
Call on 24-8-78 


Deliver 16-2-78 
17-2-78 
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default notwithstanding the earlier restora- 
tion. Thereafter, C. M. P. No. 261 of 1978 
was filed for restoration of the appeal on 
12th June, 1978. On 26th March, 1979 the 
appeal was dismissed with costs on merits. 


2. In E.P. No. 116 of 1976 the following ` 
orders came to be passed: 


Orders: 6-2-76 Deliver 8-3-76 


Inld, oe VII Judge, 


Inid. M.S. VIII Judge, 8-3-76. 


-do ~- 17-3-76 
- do- 23-3-76 
_-do- 8-4-76 
-do - 26-4-76 
-do - 19-6-76 
-do- 13-7-76 
22-7-76 
Dt. 12-8-76 
Dt. 2-9-76 
Dt. 24-9-76 
Dt. 15-10-76 
Dt. 5-11-76 
Dt. 27-11-76 
Dt. 22-12-76 
Dt. 11-1-77 
Dt. 1-2-77 
Dt. 24-2-77 
Inld. KSV VIII Judge 30-1~78 
- do - 16-2-78 
- do- 17.2-78 
a -do - - 27-2-78 
Inld T. T. VIIL Judge 20-7-78 
- do - 3-1-78 
-do - 18-8-78 


Call on 30-9-78 [nld. T. T. VIII Judge 21-9-78 
Call on 21-10-78 Inld.., V. R. VIII Judge, 30-9-78 
Call on 18-11-78 [nld. < V. Ri 21-10-78 

‘Call on 9-2-78 - do - 3-2-79 

Call on 6-2-79 - do -' 5-2-79 

Call on 7-2-79 - do, - 6-2-79 


. wv 
lij. am 7 a ~ - , a 4 r m 
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Call on 8-2-79 - do - 7-2-79 
Call on 9-2-79 - do - 8-2-79 
Call on 12-2-79 - do - 9-2-79 
Call on 13-2-79 - do - 12-2-79 


Call on 22-2-79 


- do - 13-2-79 


22-2-79 : M. P. 413/76, M. P. 1133/76, M. P. 396/76 and 


M. P. 1586/78 dismissed to-day. 
19-3-79, 


Delivery by 


Thereupon M. P. No. 413 of 1976 in H. R. C. No. 2919 of 1970 was filed and the following 


orders were passed 


Notice 3/3 Illd. 
T. R. 8/3 IIId. 


M. S. VII Judge 1-3 
M. S. VII Judge 3/3 


Notice taken, counter 17/3 IIId. M.S. VII Judge 17/3. 


Call on 8/4 

Call on 26/4 
Call on 19/6 
Call on 13/7 
Call on 22/7 


- do - 2/3 
- do - 8/4 


.- do - 26/4 


19/6 
- do - 13/7 


B. N. R. 31/7 Id. M.S. VII Judge. 22/7 
B. N. R. 12/8 IId. M. S. VII Judge 31/7 


Call on 2-9-76 - do - 
Further arguments heard in full. 
marked. Affidavit received. 


12-8-76 
Exs. P-1 to P-17 


Respondent reply 2-8-77. 
IId. 


N.C. 


VIII Judge 1-8-77 


22-2-79 


ORDER 


M. P. 1133/76 filed by the petitioner under 
section 47, Civil Procedure Code, to declare 
the order of eviction null and void and 
dismiss the eviction petition is dismissed 
today. Theorder of eviction passed in the 
H. R. C. has not been reversed or set aside 
or modified or altered in any appeal or 
revision or in any other proceedings and the 
petitioner cannot invoke the provision of 
section 144, Civil Procedure Code, to order 
re-delivery of the portion of the property 
already delivered. This petition is liable to 
be dismissed. 


In the result, this petition is dismissed. No 
costs’’. ~ : 


OMga - 
NA: = t 


3. Again, M. P. No. 133 of 1976 was filed 
and on 22nd February, 1979, the following 
order was passed. 


4. “The point for consideration is to what 
relief the petitioner is entitled. 


Point.—The petitioner herein filed a suit in 
O. S. No. 227 of 1974 as against the respon- 
dents/landlords on the file of City Civil 
Court, Madras, to declare the orders of evic- 
tion passed in the present H. R. C. as null, 
void and inoperative. All the points raised 
in the present petition have been raised in the 
suit and the suit was ultimately dismissed. 
This Court is bound by the judgment and 
decree of the City Civil Court in O. S. No. 
2271 of 1974 and the same grounds cannot 
ee agitated once again by the petitioner 
erein. 
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5, Moreover the order passed in the 
H.R.C. by the Rent Controller by no 
stretch of imagination, can be termed as non- 
speaking and aninvalid order. The Rent 

ontrolier has framed the necessary points 
for consideration and after analysing the 
evidence tendered before the Court answered 
the points in favour of the landlords ; 
ultimately an order of eviction was passed. 
It is meaningless to contend that the order 
was by the Rent Controller without apply- 
ing his mind. The executing Court is not an 
appellate authority to canvass the correct- 
ness of the decision taken by the Rent 
Controller. The decisions relied on by the 
petitioner do not apply to the facts of the 
present case. The execution petition has 
been launched on the strength of the order 
by the Rent Controller, which is valid and 
executable. This Court properly ordered 
delivery and the same is not liable to be set 
aside. The execution petition cannot be 
dismissed for the untenable grounds raised 
in the petition. The petitioner is not entitl- 
ed to any relief and-the petition is liable to 
be dismissed. I answer this point against 
the petitioner. 


In the result, this petition is dismissed. No 
costs. 


IId V. R. VII Judge, 
22-2-1979, 


6. It is to quash the order passed in 
E. P. No. 116 of 1976 that the present writ 
petition is preferred. The following points 
are urged for consideration in support of the 
prayer in the writ petition : 


(1) The order which was executed, was 
passed by consent and such order in the 
teeth of the provisions- of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
1960 must be held to be void in law. In 
support of this submission the learned 
counsel for the petitioner relied on the 
rulings reported in Ferozi Lal Jain vy. 
Man Mal', and in Nagindas Ramdas v. 
Dalpatram Iccharam alias Brij Ram*. The 
second conteetion urged by the petitioner is 
—__—~— 





1. A.I.R. 1970 S. C.794. 
2. (1974)1 S.C.C. 242:(1974)2S.C. J. 21: 
A. I. R. 1974 S. C. 471. 
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that in so far as there was no notice before 
the order of eviction came to be executed, 
the same is clearly bad and opposed to the 
mandatory provisions under Order 21, rule 22 
of the Code of Civil Procedure, and such 
execution would be a nullity, as laid down in 
the decisions reported in Ramachandra Ayyar 
v. Ramanujachriar3+, and in Natarajan v. 
M/s. Chandmull Amarchand*, where the 
possession had been taken pursuant to an 
order of nullity without notice to the peti- 
tioner, re-delivery can be ordered. As laid 


down in the decisions reported in 
B. V. Patankar v. C. G. Sastry’, and in 
Sunder Dass v. Ram Prakash‘, it is only 


under section 47 of the Code of Civil Proce- 
dure, during the execution stage, these points 
can ever be urged by the petitioner and the 
fact that the suit and further appeal thereon 
came to be filed, is not a bar to raise these 
points before the executing Court. There- 
fore, the impugned order is liable to be 
quashed. 


7, Percontra, it is argued by the learned 
counsel for respondents 2 and 3 that it 18 
impossible to think that the basis of eviction 
was a compromise. The landlord was 
examined and the matter stood adjourned 
for further examination. At that stage when 
an offer of two years period was made, the 
tenant seized the same and agreed to have 
the order passed. It is not correct to 
contend that such an order isa nullity. As 
a matter of fact, the Supreme Court itself 


pointed out in K. K. Chari v~. 
R. M. Seshadri, that such an order is 
perfectly valid. Ia Ferozi Lal Jain v. 


Man Mal’, the decision came to be rendered, 
because there was no material to show that 
there was satisfaction on the part of the Rent 
Controller, which alone would confer on him 
the jurisdiction to pass an order of eviction. 





1. (1924) I. L. R. 47 Mad. 288: 46M.L.J. 
104: 19 L.W. 176: A. I.R. 1924 Mad. 491 (F. B). 

2. (1971) Í M. L. J. 474: 84L. W. 361. 

3. (1961) 1S. C. 3.221: (1961) 1 S. C. R 591 : 
Al. R, 1961S C. 572. 

4. (1977) 2 $.C.J. 98: (1977)3 S. C. R. 60 : 
(1977) 2 S. C. C. 662: (1977) R. C. J.575: A.LR. 
1977 8 C. 1201. 

5. (1974)1 M.L.J. 6. C) 14: (1974) 1 
S. &.J.17: (1974) 1 An W.R. (S. C) 14: (1973) 3 
S. C.R 691 : A. I.R. 1973 3. C. 1311. 

6. A.I. R.1970 S.C. 794.3 
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As a matter of fact, in Nagindas Ramdas v. 
Dalpatram Iccharam', the Supreme Court (in 
paragraph 26) has succinctly stated the entire 
law thus : 


“From a conspectus of the cases cited at 
the bar, the principle that emerges is that 
if at the time of the passing of the decree, 
there was some material before the Court, 
on the basis of which the Court could he 
prima facie satisfied, about the existence 
of a statutory ground for eviction, it will 
be pasme that the Court was so satis- 
fied and the decree for eviction apparently 
-passed on the basis of a compromise, 
would be valid. Such material may take 
the shape either of evidence recorded or 
produced in the case, or, it may partly or 
wholly be in the shape of an express or 
implied admission made in the 
compromise agreement, itself. Admissions 
if true and clear, are by far the best proof 
of the facts admitted. Admissions in 
pleadings or judicial admissions, admissible 
under section 58 of the Evidence Act, made 
“by the parties or their agents at or before 
the hearing of the case, stand on a higher 
footing than evidentiary admission. The 
former class of admissions arefully binding 
on the party that makes them and con- 
stitute a waiver of proof. They by them- 
selves can be made the foundation of the 
rights of the parties. Onthe other hand, 
evidentiary admissions which are receivable 
at the trial as evidence, are by themselves, 
not conclusive. They can be shown to be 
wrong”. 


Looked at. on this basis, the order cannot by 
any stretch of imagination, be contended to 
be an order of compromise which the Rent 
Controller is incapable of passing. Besides, 
the order of eviction was unsuccessfully 
challenged on the very same grounds before 
the civil Court and the matter was taken up 
even in appeal. Under those circumstances 
having regard to the fact that there isa 
conclusive judgment, however erroneous it 
may be, binding between the parties, it would 
Clearly constitute res judicata. Therefore, 
apart from the fact that itis not an order 





1. (1974) 2S.C.J.21:;A.LR, 1974 S.C. 471. 


M. L. J.—38 
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based on compromise, it is a well considered 
order bythe Rent Controller, and further 
the Civil Court has put a seal of approval 
on this order and therefore, that would be 
conclusive and binding between the parties. 


8. No demurcan be taken to the proposition 
of law that re-delivery could be ordered if the 
decree itself is a nullity. But, here the decree 
can never be contended to bea nullity. Then 
again if the Rent Controller were to go into 
the merits of the order of eviction, it would 
amount to going beyond the decree which is 
clearly forbidden by law as far as the execut- 
ing Courts are concerned. It is a moot 
question whether section 144 of the Code of 
Civil Procedure would apply to rent control 
proceedings notwithstanding section 18 of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960. Agsuming that it 
applies, the aid of that section for the 
purpose of re-delivery can be invoked only 
when the basis of the decree is gone. Here 
that remains very much, all the more so when 
it has received the approval of the civil 
Court. 


9. Itis not correct to contend that there 
was no notice before execution. Asa matter 
of fact, the tenant at every possible stage had 
notice of the proceedings. He had driven the 
landlord almost from pillar to post and such 
a contention at this belated stage could never 
be accepted. If, therefore, there was notice, 
the rulings reported in Rajagopala Ayyar v. 
Ramachandra Ayyar}, and in Sunder Dass v. 
Ram Parkash*®, would not be relevant for the 
question in issue, 


10. Ihave given careful consideration to 
the above argument relating to want of 
notice. I.have at the outset of the judgment 
characterised the attitude of the tenant. That 
is further strengthened when we have looked 
into the appellate Court’s judgment wherein 
the very order of eviction was questioned. In 
paragraph 11 of the Judgment in A. S. No. 6 





1. (1924) I. L. R.47 Mad. 288 : 46 M.L. J. 


04 (E. B.) l 
2. (1977) 2S.C, J. 98 ; (1977) 2S. C. C. 662; 
A.I. R. 1977 S. C, 1201, 
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of 1976, the learned Judge points out as 
follows : ! 


“The plaintiff then raised a contention 
that he was not allowed to cross-examine 
the first defendant (as P. W. 1) by the 
Rent Controller and hence there has been 
a Violation of the principles of natural 
justice and consequently the order of the 
Rent Controller is void. This argument, 
appears to me, is an entire misrepresenta- 
tion of what must have happened before 
the Rent Controller. It should be 
remembered as is disclosed by Exhibit A-2 
that the first defendant had been examined 
ona particular duy and further examina- 
tion had been postponed to a subsequent 
date, (6th March, 1972) on which date he 
was further examined and on which date 
the parties made a joint endorsement also 
signed by themselves and their counsel. In 
the circumstances, it is but natural that the 
plaintiff did not even think of cross- 
examining P. W. 1 on any of the matters he 
had spoken about. I think it would be 
wholly incorrect to suggest that the 
plaintiff was not allowed to cross-examine 
the witness. No doubt, the plaintiff points 
out that in Exhibit A-2 there is “‘no note 
either that the plaintiff did not cross- 


ı examine the witness or that he did not. 


want to cross-examine, the witness. But 
equally so, it should be noted, that there 
is no note that the plaintiff wanted to cross 
examine the witness but was prevented 
from doing so. Itshould be remembered 
that the plaintiff is an advocate with 
several years of practice and is, in fact, 
actively practising before the Rent 
Controller as well as other Courts in 
Madras. 


In the circumstances, it is wholly in- 
conceivable that he would have wanted to 
exercise a right of cross-examination but 
was prevented from doing so. Therefore, 
this ground of attack also does not appear 
to be correct or valid”. 


The above extract clearly sums up as to what 
happened before the .Rent Controller. 
Therefore, it is impossible to contend that 
the order of eviction is based on compromise 
without the Rent Controller being satisfied 
of the ground of eviction. As a matter of 
fact, the order is in the following terms : 
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* “I am satisfied with the evidence of P. W. 
1 which show that the respondent’s denial 
of title is not bona fide, that the respondent 
has committed wilful default from March, 
1966 and that the requirement of the 
petitioners in respect of the respondent’s 

remises is bona fide’. He had, there- 
ore, answered the points for consideration 
in favour of the petitioners and had 
allowed the petitions ordering eviction of 
this plaintiff. It, therefore, would prima 
facie be incorrect to state that the learned 
Rent Controller had not applied his mind 
and had-not subjectively satisfied himself 
with the fulfilment of . the conditions 
requisite under Act XVIII of 1960 before 
ordering eviction”. 


11. I am satisfied that the order puts 
beyond every doubt that it was passed ona 
valid basis for eviction. In Ferozi Lal Jain 
v. Man Mal\, there was no satisfaction by 
the Rent Controller which is clearly in 
violation of the terms of the statutory enact- 
ment. Here it is not so. Therefore, that 
ruling is clearly distinguishable. The dect- 
sion in Nagindas Ramdas v. Dalpatram 
Techaram?, (paragraph 26 already extracted) 
points out the correct legal position. The 
order of eviction referred to above squarely 
falls under the ratio of this ruling. To the 
same effect is the ruling in K. KE. Chari v 
R. M. Seshadri®, which has been referred to 
in the decision just cited. 


12. Nobody can have quarrel with the 
proposition that where execution had taken 
place under a void decree, re-delivery could 
be ordered. This is exactly the ratio laid 
down in B. V. Patankar v. C.G. Sastry; 
but that ruling has absolutely no bearing on 
the facts of the present case, because that is 
acase where the decree of the civil Court 
was executed when there was a baron the 
jurisdiction of the civil Court from by- 
passing the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. 
That is not the position here, because the 


1, A. I. R. 1970S C. 794. 
2 (1974) 2 S. C. J. 21 : 


3. (1974)1 M. L.J. (S. 
An. W. R. (S. C) 14 : (1974) 1 
“4 (1961) 1 S. C. J. 221 


A. I. R. 1974 S.C, 


C) 14: (1974) 1 
sS. C. J. 7. 
: A. I. R. 1961 S. C. 


Tj TAMIL NADU WARF BOARD Y. SYED IMAM SAHEB 


order that is sought to be executed was only 
that of the Rent Controller. I may say at 
this stage that the Rent Controller will be 
empowered under section 10 of the Act to 
pass such an order. Equally, the ruling 
reported in Sunder Dass v. Ram Prakash’, 
will have no application to the present case. 
It is a moot question whether section 144 of 
the Code of Civil Procedure would apply to 
the present case. I say so notwithstanding 
section 18 of the Act, which is to the follow- 
ing effect. Assuming that it applies, what is 
the basis for such Spp aeeuen to seek re- 
delivery? In my considered view, the order 
of eviction will stand and that is approved 
by the civil Court not once but twice because 
all the points that were urged before me were 
unsuccessfully urged in O. S. No. 2271 of 
1974, followed by an appeal in A. S. No. 60 
of 1976, on the file of the II Additional City 
Civil Judge, Madras. Therefore, the applica- 
tion for re-delivery itself, in my view is 
misconceived. 


13. Iam totally unable to accept the argu- 
ment of the learned counsel for the petitioner 
that there was lack of notice before execu- 
tion, as the above narration will disclose that 
at every stage the writ petitioner had notice. 
Therefore, neither the ruling in Rajagopala 
Ayyary. Ramachandra Ayyar*®, nor the 
ruling in Natarajan v. M/s. Chandhulal 
Amarchand®, would apply to the facts of the 
present case. 


14. Inthe result, I hold that the writ peti- 
tion is totally devoid of merits and it is 
accordingly dismissed with costs. Counsel’s 
fee fixed at Rs. 250 payable to respondents 
2 and 3. 


R, S. Petition dismissed, 


1. (1977) 2 S.C. J. 98: A.I. R 1977 S. C. 
Ol. 

2. (1924) I. L.R 47 Mad. 288 : 46 M.L. J. 
04. (P. B. 

3, (1971) 1M. L. J.474 184 L. W.361, 
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IN THE HIGH COURT OF JUDICATURE ' 
AT MADRAS. 


PRESENT:—G. Ramanujam and G. Mahes- 
waran, J. 


Tamil Nadu Wakf Board represented by its 
Secretary, K. T. Fakir Ahmed 
Appellant® 


Vv. 


S. Syed [mam Saheb and another 
Respondents. 


Wakf Act (XXIX of 1954), sections 3 (1) and 
66 (c)— Non-Muslim whether can create a 
wak as defined inthe Act— Grant 
by Hindu King for purposes of fakkis 
resorting to darga—Nature of—‘Wakf’ and 
emd wakf’—Definition of—Scheme fer 
administration of darga framed bythe Court 
— Sanction obtained from civil Court for 
leasing a small part of concerned property— 
Whether sufficient—Application under section 
36-A of the Act, if necessary. 


As per the definition of ‘wakf’ in section 3 
(1) of the Wakf Act, 1954, it is onlya 
permanent dedication by a person professing 
Islam, of any movable or immovable 
property for any purpose recognised by the 
Muslim law as pious, religious or charitable 
that will constitute a wakf. When a 
property granted by a Hindu Ruler, has been 
shown to have been used for pious, religious 
or charitable purposes, it cannot be taken to 


-be a wakf, coming under section 3 (1) (iti) of 


the Wakf Act. The fact that section 66 (c) 
of the Act deals with certain donations made 
by non-Muslims as “deemed wakf” will 
clearly indicate that the dedication made by 
a non-Muslim will not come within the 
definition of a ‘wakf’ occurring in section 3 
(i. The inclusive clause will not whittle 
down or reduce the effect of section 3 (1). 
The legislature has treated under section 66 
(c) of the Act donations or dedications made 
by non-Muslims for certain stated objects as 
“deemed wakf” and this will clearly indicate. 
that dedication by non-Muslims will stand 
excluded from the definition of section 3 (1) 
of the Act. [Para. 12. 


hued 





"A. No, 674 of 1977. 16th March, 1982 


300 


The suit property was granted by a Hindu 
Ruler to fakkirs visiting a mosque. It 
cannot be taken to be a ‘wakf’ as defined in 
section 3 (1) of the Wakf Act nor can it be 
taken to bea ‘deemed wakf’ as defined in 
section 66 (c) of the Act. Such being the 
true legal position the provisions of the Wakf 
Act including section 36-A will not apply to 
the suit property. Therefore no sanction 
under sanction 36-A for leasing out the 
property either for agricultural or non- 
agricultural purposes is necessary. 

[Para, 12} 


The concerned dargah, mosque as well as 
the suit property are being administered 
under a scheme decree framed by the civil 
Court. As per the terms of the said scheme, 
the first defendant had obtained the sanction 
of the civil Court for leasing out the property 
and in pursuance of the said sanction the 
suit property had been leased to the 2nd 
defendant. The suit property would not 
constitute wakf property under section 3 (1) 
or a dezmed wakf under section 66 (e). 


The question as to whether the Wakf Board 
can go behind the scheme does not arise. 
There is no specific provision in the Act 
putting an end to the scheme already framed 
by the civil Court or to nullify the same; the 
scheme-decrees passed by the civil Courts 
in relation to certain wakfs should be taken 
to continue to be in force unless, the wakf 
succeeds in cancelling the scheme decree by 
approaching the civil Court. The general 
power of superintendance of the Wakf 
Board over all wakfs under section 15 of the 
Wakf Act, will not enable the Wakf Board to 
interfero with the scheme framed by the civil 
Courts. *(Para. 19.] 


Cases referred to:— 


Venkata Subbarayalu v. Silar, 58 M.L. J 

524: 31 L. W. 396: A. I. R. 1930 Mad. 582 ; 
Peeran Sahib v. Madras State Wakf 
. Board, 80 L. W. 67 : (1967)1 M.L.J. 
425: I.L. R  (1968)1 Mad. 89; Madras 
State Wakf Board v. Khazi Mohideen Sherif, 
(1974)1 M.L. J. 253:87 LLW 375: 
A -I.-Ra--1974 Mad--255;- Palai-- Muslim 

Dharmaparipalana Sangam v. Wakf Board, 

(1975) 1M L. J. 201. 
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Appeal against the decree of the Court of the 
Subordinate Judge, Thanjavur, dated 30th 
August, 1976 in Original Suit No. 39 of 
1975. 


F. A. Rasheed, for Appellant. 


M. Ramachandran, 8S. Ramalingam, 
R. Mohan and N. Thiagarajan, for Res- 
pondents, 


The Judgment of the Court was delivered by 


Ramanujam, J.—An interesting question of 
law as to whether a non-Muslim can create a 
wakf as defined in the Wakf Act, 1954 arises 
in this appeal filed by the plaintiff, the Tamil 
Nadu Wakf Board, in O. S. No. 39 of 1975 on 
the file of Sub Court, Thanjavur. 


2. The appellant filed the said suit, for 
recovery of vacant possession of the suit 
property, claiming it to bea wakf property. 
Its case as set out in the plaint was as 
follows : 


3. The suit property belongs to Hazarath 
Sham Mansoor Avulia Dargah at Thanjavur 
and it is one of the several properties 
endowed for the maintenance and support of 
the said Dargah. The said Dargah is a notified 
wakf. In O.P. No. 41 of 1971 the Dargah 
has been declared as a wakf by the Sub Court, 
Thanjavur. The suit property is close to the 
Dargah and had been used hitherto as burial 
ground and for purposes connected with the 
Urs festivals of the Dargah and therefore, it 
has also become a wakf by user from time 
immemorial. The suit property has been 
leased out to the 2nd defendant, by the Ist 
‘defendant, who is the secretary of the Board 
of Trustees of the said Dargah, for a period*’ 
of 25 years for erecting a permanent cinema 
theatre, by an agreement dated 7th May, 
1971, without obtaining the sanction from 
the plaintiff, as required under section 36-A 
of the Wakf Act. The said lease, without 
such sanction, is invalid, as itis fora non- 
agricultural purpose for a period exceedin 
one year. Hence, the said lease is void an 
the 2nd defendant’s possession of the suit 
roperty is illegal and wrongful. The said 
ease also will not bind the Wakf Board. The 
plaintiff is therefore entitled to recover 
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vacant possession of the land ignoring the 
lease deed in favour of the 2nd defendant, 
treating him as a trespasser. 


4, The suit was resisted by both the defen- 
dants. The first defendant, who is the 
Secretary of the Board or Trustees, of 
the . said Dargah, contended that 
the suit land is not being usedas a 
burial ground. The suit property is nota 
wakf. It is a charitable endowment granted 
by a Hindu king by name Sevappa Naicker 
for the purpose of Fakirs resorting to the 
Dargah and therefore, it will not come under 
the definition of ‘wakf’. The administration 
ofthe Dargah is governed bya scheme 
framed by the civil Court in O. S.No. 11 
of 1941 on the file of Sub Court, 
Thanjavur. InO.P. No. 41 of 1971, the 
wakf Board sought directions from the Court 
to the trustees to register the trust as a wakf, 
submit annual reports, pay contributions and 
get permission of the Wakf Board before 
constructing any building in T. S. No. 2980 
belonging tothe Trust. However, this peti- 
tion was dismissed on 7th July, 1971, on the 
objections of the Board of trustees. The 
lease in favour of the 2nd defendant, which 
has been impugned by the plaintiff, has been 
after obtaining the sanction of the Court in 
I. A. No. 288 of 1971, wherein the terms 
and conditions of the lease were also 
approved by the Court. On the strength of 
the said lease, the second defendant has con- 
structed a theatre at a huge cost of Rs. 3 
lakhs. The trust is getting a monthly assured 
income from the property demised. The 
lease is not only valid but also beneficial to 
the trust. The existence of the theatre is not 
a hindrance to any of the religious functions 
performed in the dargah. In any event, the 
property leased out in favour of the 2nd 
respondent is a small piece of land in the 
eastern extremity, out of the entire area of 
6-ł acres belonging to the trust. 


5. The second defendant, though filed a 
Separate written statement, has practically 
adopted the same averments as found in the 
written statement of the first defendant. He 
has added that he had invested a large 
amount in the construction of the cinema 
theatre relying on the orders of the Court 
sanctioning the lease and to the knowledge 
of the plaintiff and therefore, the plaintiff is 
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estopped from challenging the lease in his 
favour. 


6. On these pleadings, the two substantial 
questions that arose for consideration by 
the lower Court were:— 


1. Whether the lease deed, dated 7th March, 
1971, granted by the Ist defendant in favour 
of the 2nd defendant is invalid and not bind- 
ing on the plaintiff as alleged in the plaint ? 


2. Whether the sanction obtained by the Ist 
defendant from the Sub Court, Thanjavur 
in I. A. No. 288 of 1971 in O. S. No. 11 of 
1941 on the file of the same Court, will 
validate the said lease? 


7. On these questions, the Court below held 
that the suit property is not a wakf property 
and therefore, no sanction under section 36-A 
of the Wakf Act, 1954, is necessary for leas- 
ing out the property and that the sanction 
obtained from the civil Court, in pursuance 
of the Scheme, for leasing out the property 
to the 2nd defendant is sufficient to sustain 
the validity of the lease deed in question. In 
this view, the Court below dismissed the 
plaintiff’s suit. 


8&8. In this appeal, the appellant, Wakf 
Board, challenges the findings of the Court 
below that the suit property is not a wakf 
property and that therefore, no sanction 
under section 36-A of the Wakf Act for 
leasing out the suit property in favour of the 
second defendant is necessary. It is also 
contended on behalf of the appellant that 
notwithstanding the scheme decree in O. S. 
No. 11 of 1941 relating to the administration 
of the Dargah in question, as also the 
sanction granted by the civil Court for 
granting the lease in favour of thes» 2nd 
defendant, since the scheme is to be read 
subject to the provisions of the Wakf Act, a 
sanction under section 36-A of the Wakf Act 
is a must. 


9. The learned counsel for the Board of 
Trustees, the Ist respondent herein, contends 
that the suit property is not a wakf property, 
as it has been donated by a person profess- 
ing Hindu faith, which stands excluded from 
the definition of ‘wakf’ in section 3 (1) of 
the Wakf Act, that even if the property is 
held to be a wakf property, still the admini- 
stration of the same, has to be in accordance 
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with the terms of the scheme decree, and 
that in this case, the sanction has been 


obtained for leasing out the property from 
the civil Court in pursuance of the terms of 
the scheme decree. The lease in any event 
cannot be taken to be invalid. It is also 
pointed out by the learned counsel that 
schemes framed before the enactment of 
Wakf Act, 1954, cannot be taken to have 
been superseded by the provisions of the 
Wakf Act and that the Wakf Board, even if 
the suit property is taken to be a wakf 
property, is bound by the terms of the 
scheme and it cannot overlook or supersede 
any of the terms of the. scheme decree 
framed by the Court. 


10. In the face of the relative contentions of 
the parties, two questions that arise for 
consideration, are :- 


(1) Whether the suit property is a wakf 
property as defined in the Wakf Act, so as 
to attract the provisions of the Wakf Act? 


(2) If it is a wakf property, whether the 
sanction obtained from the civil Court as 
per the scheme decree for leasing out the 
property in favour of the 2nd defendant is 
sufficient, or, whether an application under 
section 36-A of the Wakf Act is necessary to 
sustain the validity of the lease deed? 


11. In this case, the relevant facts are not 
in controversy. The suit property is part of 
T. S. No. 2953, which has been granted in 
favour of the Fakkirs vistiting the Mosque 
by certain five persons on the direction of a 
Hindu King called Sevappa Naicker, a 
Ruler of Thanjavur kingdom between 1532 
and 1580 A. D., as a representative of the 
Emperors of Vijayanagar. The property so 
dedicated, measured seven velis of land. 
Some portions of the land dedicated, had 
been acquired by the railways and for other 
Government purposes and the balance left is 
am extent of 6-1/3 acres. The eastern 
extremity of the said land measuring 84,375 
sq.ft. has been given ona long lease 
for 25 years by the ist respondent in favour 
of the 2nd respondent, after obtaming the 
sanction of the civil Court in pursuance of 
the scheme decree. In relation to the 
dargah, a scheme has been framed by the 
civil Court in O. S. No. 11 of 1941 on` the 
file of Sub Court, Thanjavur and the dargah 
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is being administrated by a Board of trustees» 
of which the Ist respondent herein is the 
Secretary, under the terms of the terms of 
the scheme decree. Since the scheme decree 
provided for leasing out the properties in 
management of the Board of Trustees after 
obtaining the sanction of the Court, the 
Board of trustees sought for and obtained 
sanction to lease out the suit property in 
favour of the 2nd respondent for erecting a 
cinema theatre in I. A. 288 of 1971 in O. S. 
No. 11 of 1941. On the basis of the said 
sanction granted by the civil Court, the first 
respondent has leased out the suit property 
to the 2nd respondent by a document Exhibit 
A-2, dated 7th May, 1971. On the faith of 
the said lease, the second respondent has 
put up a theatre in the lease-hold property. 
It is at this stage, the plaintiff has come for- 
ward with the present suit for eeey of 
vacant possession of the suit property from 
defendants 1 and 2. on the ground that the 
lease granted in favour of the 2nd respondent 
was void, invalid and inoperative, as no 
sanction has been obtained from the Wakf 
Board under section 36-A of the Act and that 
the use of the suit property for a non-agricul- 
tural purpose, such as erecting a theatre, 
interferes with the other normal functions in 
thedargah. On these facts, which are not 
in dispute, the legal question as to whether 
the suit property isa wakf property and 
whether the sanction under section 36-A of 
the Wakf Board, is necessary to sustain the 
validity of the lease, has to be considered. 


12. A wakf property has been defined in 


section 3(1) of the Wakf Act, 1954, as 
follows: 
(1) “Waqf?” means the permenent 


dedication by a person professing Islam, of 
any movable or immovable property for 
any purpose recognised by the Muslim 
law as pious, religious or charitable and 
includes— 


(i) a wakf by user; 


(ii) grants (includes nashrut-ul-khidmat) 
for any purpose recognised by the 
Muslim law as pious, religious or chari- 
table’’ 


As per the above definition, it is only a per- 
manent dedication by a person professin 

Islam, of any movable or immovable property 
for any purpose recognised by the Muslim 


% 
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law as pious, religious or charitable, that 
will constitute a wakf, However, according 
to the learned counsel for the appellant, any 
grant made by any Ruler for any purpose 
recognised by Muslim law, as pious, 
religious or charitable will come under the 
definition of ‘wakf’, though such Ruler may 
be a person not professing Islam, if the pro- 
perty has been used for any pious, religious 
or chairtable purposes, it can be taken to bea 
wakf by user. Therefore, if a property granted 
by a Hindu Ruler, has been shown to have 
been used for pious, religious or charitable 
purposes, it should be taken to bea wakf, 
coming under section 3 (1) (tii) of the Wakf 
Act. However, we are not inclined to agree 
with the submission of the learned counsel 
that even dedications made by a non-Muslim, 
for purposes recognised by the Muslim law. 
as pious, religious or charitable, will come 
under the definition of section 3 (1) of the 
Wakf Act (hereinafter referred to as ‘the 
Act’), having regard to the fact that section 
66 (c) of the Act refers to donations or dedica- 
tions made bya non-Muslim of movable or 
immovable property for certain a stated 

urposes, as a ‘deemed wakf.’ The fact that 
section 66 (c) of the Act deals with certain 
donations made by non-Munlims, as a 
‘deemed wakf’ will clearly indicate that the 
dedication made by a non-Muslim will not 
come within the definition of ‘wakf’ occur- 
ring in section 3 (1) of the Act. We are also 
not inclined to agree with the learned 
counsel for the appellant that the inclusive 
clause will whittle down or reduce the effect 
of the main clause, which specifically states 
thata dedication by a person professing 
Islam alone will be treated asa Wakf. The 
Legislature has treated under section 66 (c) 
of the Act donations or dedications made by 
non-Muslims for certain objects, as deemed 
wakf and this will clearly indicate that 
dedication by non-muslims will stand 
excluded from the definition of section 3 (1) 
of the Act. 


13. The same view has been taken bya 
Division Bench of this Court in Madras State 
Wakf Board v. Khazi Mohideen Sheriff}. In 
that case, a similar question as to whether 
there can bea creation ofa wakf by a non- 
Muslim arose. The Court, after referring to 
section 3 (1) of the Act, expressed the view 








1. (1974)1M,L. J.253 : 87 L, W.375: A.J. R, 
1974 Mad, 225. 
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tbat the main part of the definition in section 
3 (1) makes it clear that the dedication should 
be by a Muslim and then only the property 
donated could be a wakf. In order to make 

a dedication a wakf, it should be (1) by a 

Muslim, and (2) for any of the purposes 

recognised by the Muslim law, as pious, 

religious or charitable, that the items 

mentioned in clauses (i) to (ii) in the latter 

part of the section, which gives the inclusive 

the inclusive definition should also come 

within the general clause in the first part of 
the section, which refers to the purpose of 
the dedication and also to the dedication 

being made bya Muslim. The Bench was 

also of the view that the very introduction of 

section 66 (c) of the Act by the amendment 

would go to show that unless a grant made by 

a non-Muslim comes under any of the clauses 
mentioned therein it would not bea wakf and 

that therefore, a dedication made by a non- 

Muslim, even if it is for the purposes con- 

templated under section 3 (1) would not bea 

wakf, unless it falls under section 66 (c), 

when the dedication will be taken to bea 

‘deemed wakf’. But for section 66 (c) of the 

Act, which applies the Act to certain grants 

made by non-Muslims, no dedication made’ 
by a non-Muslim would be part of wakf 

property, anda plain reading of section 66 

(c) indicates that it does not contemplate 

a non-Muslim creating a wakf himself, 

though under that section, he can donate 

property to an already existing wakf and that 

too, if the wakfis one coming under any of 

the three clauses mentioned therein. 


14. Thelearned counsel! for the appellant 
would however refer to a Bench decision in 
Venkata Subbarayuls v. Silar’ as supporting 
his stand, that even a non-Muslim can create 
a wakf. In that case, there was an endow- 
ment by a non-Muslim Zamindar publicly 
made and recognised by the Government. 
The question arose, whether the said endow- 
ment was valid. Wallae, J., has expressed his 
view in the following words :— 


“Itis not uncommon for persons like 
Zamindars, Mittadars etc. in whose 
estates there are Mahomedan as well 
as Hindu inhabitants, to make endow- 
ments of property for Mahomedan 
institutions and such endowments, 
so far as I know, have always been 


1. (1930) 58 M. L. J. 524:31 L.W. 396: v 
1930 Mad, 382. i 
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accepted by the donee as valid. The pre- 
sent endowment was publicly made by the 
Zamindar and publicly recognised by 


Government in the inam proceedings and I | 


should hesitate to declare it invalid merely 
ona presumption that there could be no 
exception of any kind to the rule of 
Mahomedan law that no wakf can be 
endowed by a non-Mahomedan.”’ 


The question that came for consideration in 
that case, was whether the endowment was 
valid or not. The question whether such an 
endowment, though valid, is a wakf, as 
recognised by the Mahommedan law, did not 
arise for consideration, and therefore, the 
said decision cannot be taken as an authority 
for the proposition that a non-Muslim also 
can create a wakf. Even assuming that the 
said decision is relevant on the question, it is 
Significant to note that the said decision does 
not refer to the definition of wakf, as defined 
in section 2(1) of the Mussalman Wake 
Validating Act (VI of 1913), which refers 

to a dedication by a person professing 
mussalman faith, for any of the religious, 
pious or charitable purposes, recognised by 
the Muslim law as constituting a wakf. 


15. The learned counsel for the appellant 
then refers to section 474 of Tyabji’s 
Muslim law which deals with wakf. In the 
foot note, the author has noted as follows :— 


“Ihe requirement of a valid wakf is a sub- 
stantial dedication of the usufruct of the 
property to charitable, religious or good pur- 
poses as understood in the Muhammadan 
law ; no particular form is necessary; a 
wakf may be construed from Royal grants 
of properties made in favour of individual 
persons as long as it was for a perpetual 
religious, charitable or good purposes...” 


Reference was also made to sub-section (7) 
of section 475 of the same book, as indicat- 
ing that the royal or Government grants 
should come under the definition of 
wakfsin section 3 (i) (ii). The passage 
relied on is as follows:— 


“In Government grants notwithstanding 
the use of words like Inam and Altamsha 
and the mention of individual petitioners 


—— 
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as grantees, if the grants are clearly for 
maintaining a charitable institution, the 
wakf will be established’’. 


He also cited the reference to sub-section 1 
(b) of section 475, as indicating that wherever 
the land is endowed to poor, it is a wakf. 


16. Wedo not see how these passages in 
Tyabji’s Muslim Law, referred to above, 
wili show thata non-Muslim can create a 
wakf. In the passages, referred to above, 
the author has mainly emphasized the pur- 
poses for which a dedication canbe made 
and whether it will satisfy the pious, religious 
or charitable purposes, contemplated by the 
Muslim law for the creation ofa wakf. The 
passages do not refer to the religion of the 
donor. When the definition section speci- 
fically refers toa dedication made bya 
Muslim alone as coming under the definition 
of wakf, we do not see how anyone could say 
that a wakf can be created by a non-Muslim. 
We are not inclined to agree with the learned 
counsel for the appellant thatthe word 
‘grant’ occurring in section 3 (1) (fi) of the 
Act should refer to grants made bya Ruler 
or Government and as such they should auto- 
matically come under the definition of wakf. 
As already pointed out, the inclusive defini- 
tion referring to the three categories, will 
have to also satisfy the two requirements set 
out in the main clause of section 3 (i), i. e. 
(i) that the dedication should be by a Muslim 
and (2) that the object for which the dedica- 
tion has been made, should be for purposes 
recognised by Muslim Law, as pious religious 
or charitable. If really all the grants made 
by non-Muslims could be taken as coming 
under section 3 (1) (ii), then thereis no 
necessity fora separate provision to deal 
with the grants or dedications made by non- 
Muslims under section 66 (C) of the Act. 
Then the further question is, whether the 
grant in this case under Exhibit B-2 can be 
taken to be a deemed wakf under section 66 


17. Section 66 (C) of the Act has come up 
for consideration before this Court on two 
earlier occasions. In Peeran Sahib v. Madras 
State Wakf Boar d+, a Division Bench of this 





1. (1967) 80 L. W. 67; 1M. L.5.425 ; I. L.R. 
(1968) 1 Mad. 89. 


— - —_ 
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Court held that that section contemplates the 
existence of a wakf and that gift being made 
to such existing wakf, and that under that 
section the limitation provided for in section 
3 (1)ofthe Act that the creator ofa wakf 
should be a person professing Islam is 
removed only toa restricted extent under 
section 66 (c) of the Acts According to the 
learned Judges in that case, while a non- 
Muslim cannot create a wakf himself under 
section 3 (1) of the Act,a grant in support: 
of an existing wakf can be made by a non- 
Muslim in cases coming under section 
66(c)of the Act. They have further 
observed that when the definition 
in section 3 (1) and section 66 (c) of the Act 
are read together, it is clear that for founding 
a wakf under the provisions of the Act, in 
the first instance, i. e. for the original founda- 
tion, the creator must be a person professing 
Islam and that the statute has certainly, for 
understandable reasons, excluded the 
original foundation by non-Muslims from 
the operation of the Act. 


18. In Madras State Wakf Board v. Khazi 
Mohideen Sherifft, which has already been 
referred to the scope of section 66 (c) has 
been dealt with. The Court has observed 
therein as follows:— 


“A plain meaning of section 66 (c) indica- 
tes that it does not contemplate a non- 
Muslim creating a wakf himself. He can 
donate property to an already existing 
wakf and that too if the wakf is one coming 
under any of the three clauses mentioned 
in that section. As we havo already said, 
the grant in this case is for Kazi Service. 
Kazi service which would be a mushrut-ul- 
khidmat is not one of the wakfs mentioned 
in any one of the three clauses in section 
65(c)”’. 


As regards the scope of section 66 (c), we 
are in entire agreement with the view 
expressed in the above two decisions. In 
this case, the dedication, as already pointed 
out, has been made to the Fakkirs visiting 
the Mosque in question and not to the 


1. (1974) 1M. L.J. 253 : 87 L. W. 375. 


M. L. J.—39 


~~ 
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Mosque directly. Therefore, the grant under 
Exhibit B-2 in this case, will not attract 
section 66 (c),as the grant is not for the 
support of the objects or the institutions 
referred to in sub-clause (a), (b) or (c) of 
the said section. 


19. Thus, the suit property, which has 
been granted to Fakkirs visiting the Mosque 
in question, cannot be taken to be a wakf as 
defined in section 3 (1) nor can it be taken to 
be a ‘deemed wakf’ as defined in section 66 
(c) of the Act. If that is the true legal 
position then the provisions of the Wakf Act 
including section 36-A will not apply to the 
suit property. Therefore, no sanction under 
section 36-A for leasing out the property 
either for agricultural or non-agricultural 
purposes, is necessary. As already pointed 
out, the Dargah, Mosque, as well as the suit 
property, are being administered under a 
scheme decree framed by the civil Court in 
O. S. No. 11 of 1941 on the file of Sub Court, 
Thanjavur. Asper the terms of the said 
scheme, the lst defendant has obtained th 
sanction of the civil Court for leasing out the 
Suit property and in pursuance of the§said 
sanction‘ the suit property has been leased) 
out to the 2nd defendant. It is the conten- 
tion of the learned counsel for the respon- 
dents that even if the suit property is taken 
to be a wakf property, the Wakf Board cannot 
ignore or overlook the scheme decree and 
that a scheme deeree does not stand 
superseded by the provisions of the Act. As 
we have held, after due consideration, that 
the suit property does not constitute a wakf 
under section 3 (1) or a deemed wakf under 
section 66 (c), the question as to whether the 
Wakf Board can go behind the scheme, does 
not arise. Even if a finding is necessary on 
that aspect, we would hold thatas there is no 
specific provision in the Wakf Act putting an 
end to the scheme already framed by the 
civilCourt or nullifying the same, the 
scheme decree passed by the civil Courts in 
relation to certain wakfs should be taken to 
continue to be in force, unless the wakf 
succeeds in cancelling the scheme decree by 
approaching the civil Court. The general 
power of superintendence of the Wakf Board 
over all wakfs under section 15 of the Wa 
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Act, will not enable the Wakf Board to 
interfere with the schemes framed by the 
civil Courts. The same view has been taken 
by Ismail J. as he then was, in Palhi Muslim 
Dharmaparipalana Sangam v. Wakf Board’. 
In that case, the relevant observations of the 
learned Judge are as follows:— 


“Iam unable to agree that this power of 
general superintendence will extend to 
nullify or ignore or supersede,a scheme for 
the administration of a wakf settled bya 
decree of Court. So long asa decree of 
the Court is in existence and so long as it 
has not been modified or set aside or 
reversed by any procedure known to the 
law, the Wakf Board has no jurisdiction 
whatever to sweep it away or to ignore it 
andtoact contrary to the terms of the 
scheme in the purported exercise of its 
power of Pe i superintendence under 
section 15 of the Wakf Act”. 


20. For the foregoing reasons, we are to 
uphold the findings of the Court below in 
this case. 


21. The appeal therefore fails and is 
dismissed with costs of „the lst respondent. 


R, S. 





Appeal dismissed 
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The Superintendent, Tansi Leather Works, 


(Triplicane), Perambar, Madras-12 and 
another - Appellants® 
P. 

G. Gowri and others Respondents - 


The Management of Industrial Equipment 
Stores, Madras ~ Petitioner 


P, 


The Presiding Officer, IX Additional Laboar 
Court, Madras and another. 


Respondents. 
The Management of Iron and Brass 
Industries, Madras-14, represented by 


B. K. Shankar, Proprietor ... Petitioner 


P. 


The Presiding Officer, H Additional Labour 
Court, Madras and another. 


Respondents. 


Industrial Disputes Act (XIV of 1947), sec- 
tion 33-C (2)—Lay off—15 out of 23 workers 
laid off by the management—Reason for lay 
off being want of orders and inability to 
provide work for thħhem— Two workers filing 
applications under section 33-C (2) of the 
Act—Labour Court dismissing the applica- 
tions—Order of Labour Court challenged 
under Article 226 of the Cons titution—Or der 
of Labour Court quashed—Management 
couldnot lay off workers for the reasons 
stated under clause 11 (1) of the Standing 
orders—Writ appeal by management dis- 
misse d. 


By a notice, the management of a leather 
works laid off 15 out of 23 workers the 





—_———_, 


+W, A. Nos. 287 and 288 of 1977 and W. P. Nos. 
1218 and 1219 of 1978. 7th September, 1982, 
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reason for the lay off being want of or ders 
and inability to providè work for them. Two 
of the workers filed applications under sec- 
tion 33-C (2) of the Industrial Disputes Act 
before the Labour Conrt claiming full wages 
for the period of lay-off on the ground that 
the lay-off was wrong. The Labour Court 
held that the management was entitled to 
lay-off under clause 11 (1) of the Standing 
orders and accordingly dismissed the applica- 
tions of the workers. Writ petitions filed by 
the workers were allowed and the orders of 
the Labour Court were quashed on the ground 
that “want of orders’ and ‘“‘inability” to 
provide work for them” would not fall within 
the purview of clause 11 (1) of the Standing 
Orders. The Labour Court was directed to 
compute thc benefit to which both the 
workers were entitled. The management 
filed writ appeals and contended that the 
workers did not challenge the power cf the 
management to lay off under the Standing 
orders before the Labour Court'and therefore 
this could not be raised in the writ petition. 


Held: It being the categorical “case of the 
workers that they were entitled to full wages 
for the period laid off under the contract of 
service, it was open toJthem to contend, when 
the standing orders were sought to be relied 
‘upon by the fmanagement in support of the 
lay-off that the lay-off was not in pursuance 
of the provisions of the Standing Orders, 
rather they were in excess of the power or 
beyond the power which the management had 
to lay-off under the Standing Order. As 
no reference was made in the notice to 
lay-off that the lay-off was made in 
pursuance of the power conferred 
under} the Standing- Orders, the labourers 
could not obviously challenge in this applica- 
tion that the lay-off was not in pursuance of 
the Standing Orders. As the management 
relied on the Standing Orders, the Labour 
Court was entitled to go into the question 
whether the lay-off was in pursuance of the 
power under the Standing Orders or not so as 
to determine the quantum of compensation 
to be paid to the workers as it was depen- 
dent on that.: (Para. 5.] 


Inability to provide work was not one of the 
reasons mentioned in the Standing Orders of 
the appellant company, on which ground lay- 
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off could be justified. Therefore, the lay-off 
of the workers could not be justified under 

the Standing Orders of the appellant-com- ` 
pany. [Para. 8 | 


When the matter was before the Labour- 
Court, in the application under section 33-C 
(2) of the Industrial Disputes Act, the 
management was bound to pay full wages as 
compensation. [Para 9.] 


Cases referred to:— 


Workmen of Dewan Tea Estate v. Their 
Management, (1964) 5 S. C. R. 548: A. I. R. 
1964 S. C. 1458 ; Management of:Kairbetta 
Estate, Kotagiri v. Rajamanikam, (1960) 3 
S. C. R. 371 : A. i. R. 1960 S. C. 893 ; The 
Workmen of M/s. Firestone Tyre and Rubber 
Company of India (P ) Ltd. v. The Firestone 
Tyre and Rubber Company, (1976) 13 S. C. R. 
369 : (1976)3 S. C.C. 819: A.I. R. 21976 
S.C. 1775. 


W. A. Nos. 287 and 288 of 1977. 


Appeals under Clauses 15 of the Letters 
Patent against the Order of 
Justice Mohan, dated 4th March, 1977, 
and made in the exercise of the special 
Original Jurisdiction of the High Court in 
Writ Petitions Nos. 4625 and 4624 of 1975 
respectively presented under Article 226 of 
the Constituiion of India to issue Writs of 
Certiorari calling for the records of the IInd | 
Additional Labour Court, Madras made in.. 
Claim Petition Nos. 135 and 134 of 1973 res- 
pectively dated 28th April, 1974 and quash 
the said order and made therein. 


W. P. Nos. 1218 and 1219 of 1978. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circums- 
tances stated therein and in the respective 
affidavits filed therewith, the High Court, 
will be pleased to issue writs of certiorari 
calling for the records in I. D. Nos. 161 and 
160 of 1977, respectively on the file of the 
first respondent and quashing the common 
award, dated 7th January, 1978, passed by 
the first respondent therein. 


K. Chandrasekaran, for Appellant. 


S. Ramaswami and Sanjaimohan, for Respon- 
dent. 
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The Judgment of the Court was delivered by 


K. B. N. Singh, CJ—Both the writ appeals 
and the two petitions raise a common ques- 
tion of law and with the consent of parties, 
they have been heard together and are being 
disposed of by a common judgment. 


2. The short facts necessary for disposal of 
both the appeals only need be stated. 


3. Bya notice, dated 28th December, 1971, 
the Superintendent, Tansi Leather Works, 
informed the fifteen workmen named therein 
that the Mavagement had decided to lay-off 
the 15 workers named therein^ņout of 23 
workers. The relevant portion of the notice 
reads as follows : 


“Itis hereby informed to the workers 
that the Management had decided to give 
lay-off for 15 (fifteen) workers out of 23 
(twenty-three) workers whose names are 
given below, with effect from 29th 
December, 197}, onwards until further 
notice. The reason for the lay-off being 
want of orders and inability to provide 
work for them’’. (Italies is ours). 


Only twoof the laid-off workers, namely 
S. Gowri and G. Venkataratinamma filed two 
applications under section 33-C (2) of the 
Industrial Disputes Act, hereinafter referred 
toasthe Act, before the Lobour Court, 
Madras, alleging that they have been laid- 
off wrongly and they are entitled to full 
wages for the period that they had been laid 
off. Both the applications were taken up 
together. The Management contested the 
proceeding before the Labour Court, and the 
Labour Court, after hearing the parties, by 
a common order came to the conclusion that 
the Management was entitled to lay off under 
Clause 11 (1) of its Standing Orders (Exhibit 
B-1) and as there was no provision for pay- 
ment of wages to the laid-off workmen, they 
were not entitled to claim wages and dis- 
missed the applications of both the workers. 


4. Against the said order each of the two 
workers filed a writ petition which were 
allowed by Mohan, J., who came to the con- 
clusion that the grounds given for lay-off, 
namely ‘‘want of orders”? and ‘‘inability to 
provide work for them” would not fall under 
the purview of Clause 11 (1) of the Standing 
Orders and, therefore, the lay off was un- 


authorised and quashed the order of the 
Labour Court and remanded the matter to 
the Labour Court only for the purpose of 
computing the benefit to which both the 
workers were entitled. It is against this 
order that the two writ appeals have been 
filed. 


5, Mr. M. R. Narayanaswami, learned 
counsel for the appellants, submitted that in 
their application under section 33-C (2) of 
the Act the workersdid not challenge the 
power of the Management to lay-off under 
the Standing Order. Therefore, it was not 
open to the employees to raise that question 
in the writ petition. Nor this question could 
be gone into by the Labour Court within the 
limited scope of section 33-C (2) of the Act. 
There is no substance in this contention of 
thejlearned counsel. “The workers in their 
application under;section 33-C (2) of the Act 
have claimed that they are entitled to full 
wages under the contract of service. They 
also asserted that as the industrial unit was 
employing less than 50 workers, it could not 
have the advantage of paying lesser amount 
under Chapter V-A of the Act. By 
virtue of section 25-A of the Act, 
sections 25-C to 25-B will not be 
attracted and the Management will not be 
entitled to pay the concessional rate of 
payment, that is 50 per’ cent of the wages. 
It being the categorical case of the workers 







question whether the lay off was in 
pursuance of the power of the Standing 
Order or not 0 as to determine the quantum 
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pf compensation to be paid to the workers as 
it was dependent on that. 


6. It may be mentioned that Mr. Narayana- 
swami has not advanced any argument 
before us that the lay-off can be justified 
under the provisions of section 2 (kkk) of 
the Actas the Management employed less 
than 50 workers, and could have the 
advantage of paying wages ata lesser rate 
than the full wages, as provided under 
section 25-C to 25-B of the Act as those 
provisions are not applicable to such an 
establishment in view of section 25-A of the 
Act. The provision of section 2 (kkk) of 
the Industrial Disputes Act for lay-off can 
usefully be quoted, which reads as follows : 


“2 (kkk): ‘lay-off? (with its grammatical 
variations and cognate expressions) means 
the failure, refusal or inability of an 
employer on account of shortage of coal, 
power or raw material or the accumulation 
of stocks or the break-down of machinery 
ate. for any other reason to give 
employment to a workman whose 
name is borne on the master rolls of his 
industrial establishment and who has not 
been retrenched’’. (Emphasis added). 


The provision of this sub-clause came to be 
interpreted by the Supreme Court in the case 
of Workmen of Dewan Tea Estate and others 
v. Their Management}, and it may be stated 
that the expression *‘for fany other reason” 
specified in the said clause, which we have 
underlined, must be construed ejusdem generis 
with the words that procede them. Vide 
Management of Kairbetta Estate, Kotagirit v. 
Rajamanickam’. 


7. Mr. Narayanaswami has further sub- 
mitted that the Standing Order 11 of the 
appellant-company is of wider import than 
mentioned in section 2 (kkk) of the Act 
inasmuch as it uses the expression “‘other 
cause beyond his control’ and this will 
include the expressions “‘want of orders” 
and “inability to provide work” used in the 
notice of lay-off. The relevant clause of the 
appellant-company’s Standing Order, which 








C. 1458, 
. C. 893, 
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is marked as Exhibit R-1, may usefully be 
quoted : 


“1l. Temporary closure of Departments 
and lay-off of workers for causes beyond 
the control of the Employer : i 


(1) The employer may, at any time, in 
the event of fire, catestophe, breakdown of 
machinery, or stoppage of power supply, 
epidemic, civil commotion or other cause 
beyond his control, stop working any 
machine or close any department or 
departments wholly or partially for any 
period or periods ” 


8. Interpreting the provision “other causes 
beyond his control” in the case of Workmen of 
Dewan Tea Estate and others', the Supreme 
Court also held that the other causes beyond 
his control for one thing should be similar to 
the causes that have preceded, and observed 
as follows : 


“The other argument urged before us is 
that the last clause of rule 8 (a) (i) which 
refers to ‘other causes beyond his control 
would take in the financial difficulties of the 
Companies. We are not inclined to accept 
this argument also. Other causes beyond his 
control for one thing should be similar to 
the causes that have preceded; even other- 
wise, we see no justification for the argu- 
ment that the financial difficulty - which is 
alleged to have confronted the respondent 
was beyond its control’. 


Faced with that difficulty, Mr. Narayana- 
swami has advanced an argument that in the 
Standing Order of that case stoppage of 
supply was held to be a good ground for lay- 
off and relied on the following observation 
of the Supreme Court in that case: 


*‘Stoppage of supply must in the context, 
mean stoppage of raw material or other 
such thing. In regard to the factory, the 
stoppage of supply may mean the stoppage. 
of tea Jeaves, or in the case of field work, 
it may mean the stoppage of supply of 
other articles necessary for field operations. — 
It is impossible to accept the argument 
that ‘supply’ in the context can mean 
money or funds.” , 








1. (1964) 5 $, C, R. 548; A. I. R, 1964 S. C, 
1458. a 
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Applying the same principle, in the Standin 
Order in the instant case also “want o 
orders” would be deemed to be a stoppage of 
supply without which the industry could not 
run. This argument of the fearned counsel 
is based ona mis-reading of the Standing 
Order. The Standing Order of the appellant- 
company refers to a “‘stoppage of power 
supply” and not ‘‘stoppage of power or 
supply”. ‘Inability to provide work” is not 
ne of the reasons mentioned in the Standing 
rder of the appellant-company, on which 
ound lay off could be justified. Therefore, 
he lay-off of the workers could not be justi- 
edunderthe Standing Order of the 
ppellant-company. The Standing Order 
lays down that in such cases payment would 
be made in accordance with law. No law 
has been pointed out to us on behalf of the 
appellants as to the rate at which compen- 
sation could be paid to the workers. It will 
be relevantin this connection to refer 
to clause 16 (o) of the Standing Orders of 
the appellant-company, which reads as 
follows : 


“16. The following acts or omissions 
shall be treated as miscouduct and be 
liable for disciplinary action : 


t è è ù © è # # # © & k 


(0) Undertaking employment under any 
. other employer in any capacity without 
-the permission of the Management”. 


Under this provision the workers could not 
have sought employment elsewhere without 
the permission of the Management. 


9. When the matter is before the Labour 
Court in application’ under section-33-C (2) 
f the Industrial Disputes Act, the Manage- 
ent is bound to pay.full wages as compensa- 
ion. It has been held by the Supreme 
Court in the case of The Workmen of M/s. 
Firestone Tyre and Rubber Company of India 
(P.) Limited v. The Firestone Tyre and 
Rubber Company}, that the position would 
be otherwise if it would have been a reference 
under section 10 (1) of the Act where the 
Tribunal has larger power than the Labour 
Court. The following observations of the 
Supreme Court may usefully be quoted : 


— . eee ee — —_ 
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i. (1976)38.C R.369: (1976) 3S. C. C. 819: 
A. I. R. 19768, C. 1775, 
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“In a reference under section 10 (1) of the 
Act it is open to the Tribunal or the Court: 
to award compensation which may not be 
equal to the full amount of basic wages 
and dearness allowance. But no such 
power exists in the Labour Court under 
section 33-C (2) of the Act. Only money 
due has got to be quantified. If the lay- 
off could be held to be in accordance with 
the terms of the contract of service, no 
compensation at all could be allowed 
under section 33-C (2) of the Act, while in 
the reference some compensation could be 
allowed. Similarly on the view expressed 
above that the respondent company 
had no power to lay-off any workmen, 
there is no escape from the position 
that the entire sum payable to the laid-off 
workmen except the workmen who have 
settled or compromised, has got to be 
computed and quantified under section 
33-C (2) of the Act for the period of lay- 
off.” 


10. Coming to the two writ petitions, which 
were posted to be heard along with these 
appeals, they deal with the lay-off of the 
workers who have been referred to the 
Industrial Tribunal under section 10 (1) of 
the Act. The Industrial Tribunal thas held 
in both the cases that although the lay-off 
was in 1976; it was continued till’the date of 
the award which was made on 7th January, 
1978, awarding half the wages as compensa- 
tion although there was no provision to that 
effect in the Standing Orders of the petitioner 
companies where it was merely stated that 

ayment was -to be made in accordance with 
aw. No provision of law has been pointed 
out to as to what would be the quantum of 
compensation to be paid to the workers. jn 
view of the decision of the Supreme Court in 
the case of The Workmen of M/s. Firestone 
Tyre and Rubber Company of India (P) 
Limited v. The Firestone Tyre and Rubber 
Company}, the impugned award is quite valid 
and does not call for any interference. 


11. Inthe resuit, the appeals and the writ 
petitions are dismissed, but in the circum- 
stances Of the case, there will be no order as 
to costs. 


S. J. 


Writ appeals and writ 
` petitions dismissed. 


1. (1976)38, C. R.369:A. I. R. 1976 S. C 
1775. 
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IN THE. HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


PRESENT:—V. Ratnam, J. 


Alagammai and others A ppellanis* 
U 

V. Rakkammal Respondent. 
(A) Indian Succession Act (XXXIX of 


1925), sections 213, 228, 270, 57 (a) and 
(b)—Scope—Executor—Will executed and 
probated outside India — Deceased leaving 
estate in India—Ancillary probate to be ob- 
pra in India to assert right to the estate in 
India. 


(B) Hindu Law—Marriage—Presumption in 
ae of, from long cohabitation—When re- 
butted. 


It is true that law does not favour concubinage, 
but that the presumption is in favour of a mar- 
riage when a man and a woman are known 
to have cohabited continuously for a long num- 
ber of years, though such a presumption is a 
rebuttable one. Where a person is already 
married to a woman and had a child by her, 
and persons who would have normally attend- 
ed his alleged marriage with another woman, 
if such a marriage had taken place were neither 
invited nor intimated and there was no evidence 
of the woman having been treated by the com- 
munity as the wife of the man, nor was there 
any acknowledgment in his wil of the woman. 
by the man as his wife, no presumption of a 
second marriage arises by reason of long co- 
habitation. These circumstances would total- 
ly destroy any presumption of marriage be- 
tween the man and the woman. 
i [Para. 14.] 


In cases which would fall under section 57 
(a) and (b) of the Indian Succession Act, 
the obtaining of a probate would be neces- 
sary, if the Court is caHed upon to recognise 
tights to properties claimed or asserted 
either as an executor or as a legatee under the 
will executed in India. With respect to 
wills executed outside India in respect of 
which a foreign probate has also been obtain- 
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ed the requirement of section 213 (1) would 
be satished by obtaining under section 228 
an ancillary pribate or what in English law is 
termed as “resealing of the probate”. Other- 
wise the procedural requirement of the lex fort 
enacted under section 213 (1) may not be 
Satisfied and it is only with a view to enable 
parties claiming under a will executed out- 
side India to make claims to properties situate 
in India, the procedure under section 228 has 
been prescribed. Section 228 is in the nature 
of an enabling provision and when read with 
section 270 permits the obtaining of an ancil- 
lary probate. Section 270 is enacted on the 
principle that the presence of the personal 
property of the deceased would be sufficient 
foundation for purposes of granting probate. 
[Para. 19.] 


If section 213 of the Indian Succession Act 
required the production of a probate asa 
procedural requirement before recognition of 
the rights to property by Court under a will, 
either of an executor or a Jegatee and if sec- 
tion 228 read with section 270 of the Act 
further provided for the obtaining of an ancil- 
lary probate in respect of a will executed and 
probated outside India for the purpose of 
enabling the executors and legatees to assert 
rights to the estate of the deceased in India. 
then the requirement as to the obtaining of a 
probate in this case in the shape of an ancillary 
probate could not be stated to be unnecessary 
in view of section 57 (a) and (b) of the Act. 
The appellants’ failure to obtain an ancillary 
probate under section 228 of the Act would be 
fatal to their claim under the will Exhibit B-2, 
a probate in respect of which had been issued 
by a foreign Court under Exhibit B4. 
[Para. 19. ] 
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Appeal and memorandum of Cross-Objection 
inst the decree of the Court of the Subordi- 

nate ‘Judge, Sivaganga, dated 14th April, 

1977, and passed in O.S. No. 32 of 1976. 


M. Srinivasan, for Appellants. 
G. Subramaniam, for Respondent. 
The Court delivered the following 


JUDGMENT.—Defendanits 1 to 5 in O.S, 
No. 32 of 1976, Sub-Court, Sivaganga, are 
the appellants in this appeal. respon- 
dent herein instituted that suit as an indigent 
person fo: a declaration that as heir to her 
father Velu Ambalam, she is entitled to the 
suit properties and for recovery of possession of 
those properties from the ts. The 
respondent claimed that she is the daughter of 
late Velu Ambalam and one Karupayee 
(P.W. 5) who were married and to whom 
the respondent was born on 3rd November, 
1943, at Amaravathi Pudur where ali of them 
were living together tik 1950. According to 
the case of the respondent, the first appellant, 
whose children are appellants 2 to 5, was the 
daughter of the sister of Velu Ambalam and 
she was brought into the family to be of assis- 
tance, but later Velu Ambalam developed mti- 
‘macy with ber as a result of which appel- 
Jants 2 to 5 were born. There was no mar- 
riage between Velu Ambalam and the first 
appellant, according to the respondent. The 
further case of fhe respondent was that due 
to the instigation of the first appellant, she 
and her mother Karupayee (P.W. 5), the 
legally wedded wife of Velu Ambalam, were 
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driven out of the house some time in 1950 
and a few years thereafter Karupayee (P.W. 
5) married one Subbiah Ambalam of Artya- 
kudi, who also later died. The respondent 
Stated that she lived with her maternal grand- 
mother for some time and on her death, the 
respondent had been living with her maternal 
aunt. On the death of Velu Ambalam on 
27th March, 1973, according to the respon- 
dent, she was his only legal heir and, there- 
fore, she became entitled to al the properties 
which belonged to her father Velu Ambalam. 
The respondent also claimed that though ‘B’ 
schedule properties stood in the name a the 
first appellant, they were really acquisitions be- 
nami in her name by Velu Ambalam. Claim- 
ing that she is the sole heir to her deceased 
father Velu Ambalam, the respondent laid the 
suit for a declaration that ‘A’ to ‘P’ schedule 
properties in the plaint belong to her as heir to 
Velu Ambalam and also for recovery of pos- 
session of the same from the appellants and 
for mesne profits. 


2. On behalf of appellants 3 to 5, who were 
defendants 3 to 5 in the suit, the first appel- 
lant fled a written statement and this was 
adopted by the second appellant, who was the 
second defendant in the suit. The first appel- 
lant stated that Karupayee (P.W. 5) was 
not the legally wedded wife of the deceased 
Velu Ambalam and that the respondent was 
not his daughter. The driving out of Karu- 
payee (P.W. 5) and the respondent from 
the house by the first appellant was denied. 
The first appellant claimed that she is the 
legally wedded wife of Velu Ambalam and that 
the other appellants, namely, appeHants 2 to 
5 are the legitimate children born to her through 
Velu Ambalam out of such lawful wedlock 
The details of the properties given in the plaint 
were stated to be not correct. As rds 
‘B’ schedule properties, the first appellant 
claimed those properties to be her absolute 
properties, but that the rest of the properties 
belonged to Velu Ambalam. The appellants 
also set up a will dated 19th December, 1965, 
slated to have been executed by Velu Ambalam 
under which he bequeathed all his properties 
to the children of the first appellant appoint- 
ing ber and others as executors and, there- 
fore, they claimed that the respondent will not 
be entitled to any of the properties of Velu 
Ampbalam either as his heir or even otherwise. 


1] ALAGAMMAI ò. RAKKAMMAL (Ratnam, 7.) 


3. On the aforésaid pleadings of the parties, 
the learned Subordinate Judge framed the 
following issues and additional issue for trial: 


“1. Whether the plaintiffs (respondent’s) 
mother Karuppayee was the legally wedded. 
wife of Velu Ambalam and plaintiff (res- 
pondent) was born to them? 


2. Whether first defendant (first appel- 
Jant) was married to Velu Ambalam and 
even if the marriage is true, is such mar- 
riage valid? 


3. Whether plaintiff (respondent) is the 
sole heir to Velu Ambalam? 


4, What are the properties left by Velu 
Ambalam? 


5. To what relief if any is the plaintiff 
(respondent) entitled? 
Additional issue framed on 16th December, 
1976: 


6. Whether the will dated 19th Decem- 
ber, 1965, executed by Velu Ambalam pro- 
pounded by defendants (appellants) is true 
and valid?” 


4. Before the lower Court, on behalf of the 
respondent, Exhibits A-1 to A-6 were marked 
and P.Ws. 1 to 5 were examined, while, on 
behalf of the appellant, Exhibits B-1 to B-8 
were filed and D.Ws. 1 to 3 were examined. 
On a consideration of the oral as well as the 
documentary evidence, the Court below found 
that a valid marriage between Velu Ambalam 
and Karupayee (P.W. 5) had been establish- 
ed and that the respondent was born to them 
cut of such lawful wedlock. In considering 
the question of the marriage of the first appel- 
lant to Velu Ambalam, the Court below found 
that there was no acceptable evidence of any 
marriage between the first appellant and Velu 
Ambalam and that such a marriage could not 
also be presumed from the cohabitation of the 
first appellant with Velu Ambalam and the 
begetting of children, as the evidence esta- 
blished clearly a valid marriage between Velu 
Ambalam and Karupayee (P.W. 5). Deal- 
ing with the truth and validity of the will 
dated 19th December, 1965, stated to have been 
executed by Velu Ambalam, the Court below 
found that the will in question was a foreign 
will and that the obtaining of a probate in a 
foreign country would not be sufficient and 
that, therefore, in the absence of obtaining 
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letters of adininistration from a competent 
Court in India, the will will not have any effect 
as against the respondent, who had. been prov- 
cd to be the daughter and sole heir of Velu 
Ambalam. Regarding the properties of Velu 
Ambalam, it was found by the Court below 
that there was no evidence of benami acquisi- 
tions by Velu Ambalam-in the name of the 
first appellant in relation to ‘B’ Schedule pro- 
perties apart from a bare averment to that 
effect in the plaint and that, therefore, those 
properties will not be available to the respon- 
dent, as properties belonging to Velu Ambalam, 
Likewise, as regards the properties comprised. 
in Schedules ‘C’ to ‘E’, no evidence was let 
in to show the availability of those properties 
and consequently, only the rest of the proper- 
ties comprised in A-1 and A-2 schedules were 
held to belong to Velu Ambalam and also 
available. In view of the status of the respon- 
dent as the sole heir and daughter of the deceas- 
ed Velu Ambalam, she was declared entitled 
te and recover possession of A-1 and A-2 
schedule properties only and accordingly, the 
Suit was deceed in part. The relief of mesne 
profits prayed for by the respondent was nega- 
tived. It is the correctness of this decree that 
is challenged by the appeHants in this appeal, 
while, the respondent has preferred the memo- 
randum cf cross-objections in so far as the 
decree of the Court below did not grant the 
relief of mesne profits. 7 


5. Mr. M. Srinivasan, the learned counsel! 
appearing on behalf of the appeHants con- 
tended that there is no acceptable evidence 
regarding the marriage between Velu Amba- 
lam and Karupayee (P.W. 5) and that, 
therefore, the conclusion of the Court below 
contra is erroneous. In this connection, the 
learned counsel pointed out that the evidence 
of P.Ws. 1 and 4 accepted by the Court below 
is not reliable, as they were persons brought © 
by one Srinivasan, the maternal uncle of the 
respondent, who was conducting the case on 
her behalf. lt was also stated that it was 
stıiange that no attempt was made to bring 
about a mediation between Velu Ambalam 
and Karupayee (P.W. 5) when disputes 
arose between them owing to the first appel- 
lant having come into the household and this 
would also establish, according to the learn- 
ed counsel for the appellants, that there was 
no marriage between Velu Ambalam and 
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Karupayee (P.W. 5) and that they were 
also not living as man and wife. Attention 
was‘ also drawn to the circumstance that the 
entry in Exhibit A-1 was not made by P.W. 
I and that that entry has not been establish- 
ed to relate to Velu Ambalam. It was also 
the endeavour of the learned counsel for the 
appellants to show that Exhibit A-2, the birth 
register extract of the respondent herein, no 
doubt referred to the birth of a daughter to 
Velu Ambalam and Karupayee, but that the 
first appellant was also known as Karupayee 
and Exhibit A-2 referred to a female child 
born to Velu Ambalam and the first appel- 
lant, who later died as shown by Exhibit B-1 
and, therefore, the respondent cannot daim 
the properties of Velu Ambalam as his heir. 
In this connection, the learned counsel for the 
appellants relied upon the decisions in 
ni ayasami Naidu v. Kochadai Naidu 

Hasara Singh v. Attar Kaur’, and 
Sona out that the entries in Exhi- 
bit A-2 would not by themselves be con- 
clusive, unless supplemented by other evidence 
and that in this case, thera was no such evi- 
dence and, therefore, the entry in Exhibit A-2 
cannot be relied upon to establish that the res- 
pondent was the daughter of Velu Ambalam 
and Karupayee (P.W. 5). 


6. On the other hand, the learned counsel 
for the respondent drew attention to the speci- 
fic case of the respondent as set out .in para- 
graph 3 of the plaint to the effect that Velu 
Ambalam married Karupayee (P.W. 5) and 
that after the marriage, both of them were 
living together and the respondent was born 
to them on 3rd November, 1943, in Amara- 
vathi Pudur and that they were al living 
together in that place till 1950 as members of 
one family. According to the learned counsel 
for the respondent, P.Ws. 1, 2 and 4 had 
attended the marriage between Velu Ambalam 
and Karupayee (P.W. 5) and their evidence 
is: entitled to acceptance, especially when that 
evidence had been accepted by the Court be- 
low and no reasons have been stated as to 
why their evidence ought not to be accepted. 
It is also further pointed out by the learned 
counsel for the respondent that there is absolu- 
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tely nothing to discredit the evidence of 
P.Ws. 2 and 4 as regards the of 
Velu Ambalam with Karupayee (P.W. 5.). 

‘The entries in Exhibit A-1 according to the 
learned counsel for the respondent, corroborate 
the evidence of P.Ws. 1, 2 and 4 to the 
effect that Velu Ambalam was married to 
Karupayee (P.W. 5) and that a daughter 
was born to them. It is also further pointed 
out that Exhibit A-2 admittedly related to 
the daughter born to Velu Ambalam which had 
been registered by P.W. 1 after enquiry and 
that, therefore, it is established beyond doubt 
that the respondent is the daughter of Velu 
Ambalam, born to him and Karupayee 
(P.W. 5). The learned counsel would also 
submit that even if, according to the appel- 
lants, Exhibit A-2 refers to a daughter of 
Velu Ambalam, then it was for the appel- 
lants to show that the first appellant is Karu- 

payee referred to therein and also that Exhi- 

bit B-1 relates to the demise of the child born 
to Velu Ambalam and the first appellant 
which has not been done, as Exhibit B-1 was 
marked only in the course of the cross-exami- 
nation of P.W. 1 and there is nothing therein 
to show the names of the parents of the deceas- 

ed child. Ii is also further contended that the 
child whose death is registered under Exhi- 
bit B-2 is shown to be of 2 years at the time 
of its death on 10th September, 1950, and, 
therefore, obviously it could not have any 
reference whatever to the child whose birth 
has been registered under Exhibit A-2. The 
absence of any suggestion to P.W. 1 that 
Exhibit B-1 relates to the child referred to in 
Exhibit A-2 is also strongly relied upon. 


7. The first and the foremost question that 
has to be decided is, whether there was a mar- 
riage between Velu Ambalam and Karu- 
payee (P.W. 5). In this connection, the 
evidence that has been placed before ‘the Court 
Ly the respondent is that of P.Ws. 1, 2, 4 
and 5 and the enumeration register Exhibit A-1 
and the certified extract from the register of 
births under Exhibit A-2 relating to the birth 
of the respondent. As against this, D.Ws. 1 
and 3 would claim that’there was no mar- 
raiage between Velu Ambalam and Karu- 
riage (P.W. 5), but that there was only. 
one marriage between Velu Ambalam and the 
first appellant. Alagammai alias Karupayee. 
Necessarily, therefore, the oral evidence has- 
to be scrutinised in the light of the documen- 
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tary evidence to ascertain whiclr version is 
true and more probable. 


8. P.W. 1, at the relevant time, was the 
Headman of Ariyakudi Group which included 
Amaravathi Pudur village, where Velu Amba- 
lam was residing. He would state that Exhi- 
bit A-1 which is the ration account signed by 
the concerned officer would show the names 


of the members of the family of Velu Amba- 


fam, which includes that of P.W. 5 as well 
as the respondent herein, P.W: 3. He has 
clearly stated that he attemded the marriage of 
Velu Ambalam with Karupayee (P.W. 5) 
and also that the respondent was born in 1943. 
Regarding the entry of the birth of the res- 
pondent under Exhibit A-2, P.W. 1 has stat- 
ed that he made the entries oninformation 
received from the Thalayari after verification 
and the girl whose' birth had been registered 
by him'is the daughter of Velu Ambalam and 
Karupayee (P.W. 5). In the course of his 
cross-examination, he has reiterated that the 
respondent was born to Velu Ambalam and 
Karupayee (P.W. 5). He would also say 
that:there were two Velu Ambalams, one of 
whom was M. Velu Ambalam, who died and 
that he does not know whether he bad a child 
by name Rakkammal. Exhibit B-1, accord- 
ing to P.W. 1, refates to the death of a 
female child of the name of V. Rakkammal. 
In the course of his further ‘cross-examination, 
P.W. 1 has stated that Velu Ambalam was 
adopted in 1935-36 and got married at Sarasi- 
patti in 1936-37 and that the birth of the only 
child born to Karupayee (P.W. 5) was regis- 
tered by him after enquiry. He would also 
admit that Karupayee (P.W. 5) is his pangali’s 
daughter and that after marriage there were 
misunderstandings between Velu Ambalam and 
Karupayee (P.W. 5) and later Karupayee 
(P.W.-5) married one Subbiah Ambalam of 
Ariyakudi. A suggestion that the respondent 
is not the daughter of Velu Ambalam, that 
Karupayee (P.W. 5) is not the wife of Velu 
Ambalam, but that the first appellant alone 
in his wife, has been denied by him. P.W. 2 
is a resident of Amaravathi Pudur and belongs 
toʻa different caste. ` He has given evidence 
about his having known Velu Ambalam and. 
his wife Karppayee (P.W. 5) and also the 
respondent as their daughter. Velu Amba- 
lam, according -to P.W. 2, owned lands ad- 
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having attended Velu Ambalam’s marriage 
with Karupayee (P.W. 5) and the birth of 
the respondent to them. He has stated that 
he does not know whether the first appellant 
had married Velu Ambalam. In the course 
of his cross-examination, he had reiterated the 
marriage between Velu Ambalam and Karu- 
payee (P.W. 5) 40 years back. He also 
admitted owning substantial properties. P. 
W. 4 is another pangali of Velu Ambalam 
and he has stated that he attended the mar- 
riage of Velu Ambalam with Karupayee (P.. 
W. 5) and also that the respondent was born to 
them. He would deny any marriage between 
the first appellant and Velu Ambalam. He 
would further state the Velu Ambalam and 
Karupayee ved for about 3 years and the 
respondent was born to them and thereafter 
the first appellant was brought which gave 
rise to misunderstanding resulting in P.W. 5 
and the respondent being driven out. His fur- 
ther evidence is to the effect that Velu Amba- 
lam was a close relation of his and that he had 
also gone to Malaya and was living at a dis- 
tance of 40 miles from the place where Velu 
Ambalam was staying. In the course of his 
cross-examination, he would reiterate Velu 
Ambalam’s marriage with Karupayee (P. 
W. 5) and their living as husband and wife 
for 2 or 3 years and the birth of the respon- 
dent and their coming over to Amaravathi 
Pudur. He is positive that the name of the 
first appellant is not Karupayea. P.W. 5 
is Karupayee herself and she has spoken to 
the marriage between Velu Ambalam and her- 
self and also the birth of the respondent to 
them. She would state that the first appel- 
lant who was none other than the sister's 
daughter of Velu Ambalam was brought to 
do the household work, but that Velu Amba- 
lam tater developed intimacy with her as a 
result of which misunderstanding arose which 
resulted in her being driven out of the house. 
She would state that the respondent was en- 
trusted to her mother to be Jooked after and 
that she married again. In the course of 
cross-examination, P.W. 5 had denied that 
Rakkammal referred to in Exhibit B-1 is 
her daughter, who died in 1950. She has 
also stated that Velu Ambalam was giving 
out that he had married the first appellant. 
A suggestion that the first appellant gave birth 
to Rakkammal, who died in 1950, was denied 
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9. As against this evidence, the first appel- 
lant examined as D.W. 1 has stated that her 
name is Alagammai alias Karupayee and that 
her maternal uncle Velu Ambalam married 
her when she was 15 or 16 years old and Velu 
Ambalam was 11 years older than herself. 
The marriage, according to her, was 6 years 
after the adoption and the birth of the daugh- 
ter was in the next year, and on her death, the 
second appellant was born. She is positive 
that no steps were taken to record these births 
and deaths. She would deny that Karupayee 
(P.W. 5) is the wife of Velu Ambalam and 
the respondent is their daughter. In the course 
of cross-examination, D.W. 1 admitted that 
there was no record to show that she was also 
known as Karupayee. She has stated that 
Velu Ambalam did not marry P.W. 5 and 
that they did not live as man and wife. She 
would speak to the adoption of Velu Amba- 
lam by his sister, though she would say that 
the year of adoption is not known. She 
would add that the year of her marriage is 
not known to ber and that no invitations were 
issued for the marriage. She would reiterate 
that a child was born the year after the mar- 
riage, but that the year of the birth of the 
child is not known. She would claim that the 
first child was alive for 7 or 8 years and after 
its death, five children were born to her. She 
reiterated that there was no record of any of 
the births or death. Sbe. denied that the res- 
pondent was the daughter of Velu Ambalam 
and that she was a heir to her father. 
D.W. 3 is the eMer brother of Velu Amba- 
lam. He would speak to the adoption of 
Velu Ambalam and his marriage 30 or 35 
years’ back. According to him, two years 
after his marriage, the marriage of Velu 
Ambalam took place. He would depose that 
the first appellant Alagammai was also known 
as Karupayee and that he was present at the 
time of the marriage between Velu Ambalam 
and the first appellant, which was celebrated 
according to caste rites. Acoording to him, his 
relations had also come to attend the mar- 
riage. He is positive that Karupayee (P. 
W. 5) was not married to Velu Ambalam 
and that the respondent is not the daughter of 
Velu Ambalam. In the course of cross-exa- 
mination, D.W. 3 has admitted that there 
are no records to show that the first appellant 
Alagammai was also known as Karupayee. 
He would further admit that the year of mar- 
riage of Velu Ambalam with Alagammai is not 
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known, though a child was born the year after 
the marriage. According to him, no invita- 
tion cards were issued for the marriage and 
others who had attended the marriage are all 
alive. No letters were sent to relations 
according to D.W. 3, regarding the marriage 
of Velu Ambalam with Alagammai. D.W. 3 
would also add that Velu Amabalam did not 
marry Karupayee (P.W. 5) and that he does 
not know whose doughter the respondent 
is., 


10. P.W. 1 is a disinterested person well 
acquainted with Velu Ambalam and he has 
produced Exhibit A-1, which is the ration 
account and had also entered the birth of the 
respondent under Exhibit A-2 on 3rd Nov- 
ember, 1943. He has clearly spoken to the 
marriage between Velu Ambalam and P.W. 
5 in 1936-37. P.W. 5 is his pangali’s daugh- 
ter. There is nothing which improbablises 
the evidence of P.W. 1, either ‘with reference 
to his having attended the marriage between 
Velu Ambalam and Karupayee (P.W. 5) or 
his having entered the birth of the respon- 
dent under Exhtbit A-2 on 3rd November, 
1943, after verifying the information received. 
from the Thalayari Pachimuthu, who had since 
died. No motive has been attributed to P. 
W. 1. Nothing has been stated as to why 
the evidence of P.W. 1 should not have been 
accepted. His evidence is clear and cogent 
and clearly establishes the marriage between 
Velu Ambalam and P.W. 5 at ‘Sarasipatti. 
The evidence of P.W. 2, who owned lands 
adjacent to that of Velu Ambakam is convinc- 
ing and he is also a person who had attended 
the marriage of Velu Ambalam with Karupa- 
yee (P.W. 5) and who is acquainted with the 
birth of the respondent to them. He is a 
perso of substance and even as against P.W. 
2, nothing has been suggested which would 
render his evidence regarding his having attend- 
ed the marriage of Velu Ambalam with Karu- 
payee (P.W. 5) and the birth of the respon- 
dent to them unacceptable. P.W. 4 is a 
pangali of Velu Ambalam and Veki Ambalam 
was related to him as his paternal uncle Rak- 
kappan’s son and his evidence is also to the 
effect that he attended the marriage of Velu 
Ampbalam with Karupayee (P.W. 5) and 
that the respondent is the daughter ‘born of 
such marriage. It bas no doubt been elicited 
in the cross-examination of P.W. 4, that he 
had been convicted for the consumption of 
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arrack. But that does not detract from the 
truth of his version as a close pangali of Velu 
Ambalam, who had attended the marriage. 
Thus, the evidence of P.Ws. 1, 2 and 4 clearly 
established the marriage between Velu Amba- 
lam and P.W. 5 and also the birth of the 
respondent to them. 


11. The plea of the appellants that there is 
no evidence regarding the marriage between 
Velu Ambalam and P.W. 5 is thus without 
Substance. P.Ws. 1 and 4 are pangalis, who 
had attended the marriage and P.W. 2 is an 
utter stranger who also attended the marriage 
and in the absence of anything against the 
acceptance of their testimony, their evidence 
has got to be accepted. It is also seen that this 
evidence is corroborated by the documentary 
evidence ‘in this case. Exhibit A-1 is the 
enumeration register relating to the villages in 
the Ariyakudi Group and this has been pre- 
pared in the year 1944. Entry No. 311, 
therein relates to Velu Ambalam. It has also 
been verified and initialled by the concerned 
officer on 14th December, 1944. Therein, the 
members of the family of Velu Ambalam have 
been shown as Karupayee, Kanthan and Rak- 
kammal. P.W. 1’s evidence is to the effect 
that Karupayee, referred to therein, is Velu 
Ambalam’s wife and Rakkammal is none other 
than the respondent and that Kanthan was 
the servant of Velu Ambalam. Though P. 
W. 1 would say that Karupayee was not des- 
cribed as the wife of Velu ‘Ambalam as such, 
yet, by reason of her name having been entered 
in the appropriate column, her relationship as 
the wife of Velu Ambalam is made out. It 
may be that Exhibit A-1 had not been pro- 
duced from proper custody. But even so, it 
must be remembered that it has been produced 
by the concerned village Headman, who was 
in charge of the village in the year 1944, when 
there was no reason whatever for anybody, 
more so for a public officer to, have made any 
false entries therein. Exhibit A-2 shows that 
the birth of a female child on 3rd November. 
1943, has been registered. Under column 8, 
father’s name has been shown as Velu Amba- 
lam, son of Rakkappan Ambalam, while the 
mother’s name under column 9 has been en- 
tered as Karupayee. The informant’s name is 
Pachimuthan. With reference to the entries 
in Exhibit A-2, it has already been seen, that 
even the counsel for the appellants had not 
disputed the name of the father as Velu Am- 
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balam, though the first appellant would claim 
that it releted to a child born to her through 
Velu Ambalam, but latet died. If the refer- 
ence in I:xhibit A-2 to Velu Ambalam is 
correct, then it is for the first appellant to 
establish that Karupayee, referred to therein, 
is herself. It is not the stand of the first 
appellant in her written statement that she 
was also known as Karupayee. It has already 
heen seen how in the evidence of the first 
appeallant examined as D.W. 1, she had clearly 
admitted that no steps were taken either to 
record the births or the deaths and also that 
there was no record to show that her name 
is Karupayee. If, therefore, even according 
to D.W. 1, the birth or the death of the 
children were not recorded and there was no 
record to show that her name is Karupayee, | 
then the irresistible conclusion is that Exhibit 
A-2 refers to the only Karupayee, who is P. 
W. 5 and the entry therein relates only to the 
respondent. Tt is necessary in this connection 
to advert to the stand taken by the appellants 
in relation to the entries under Exhibit A-2 
in the light of Exhibit B-1. The entry relat- 
ing to the birth of a datghter to Velu Amba- 
lam and Karupayee (P.W. 5) under Exhi- 
bit A-2 was made by P.W. 1 after verifica- 
tion of the details. Exhibit B-1, according 
to the appellants, related to the death of the 
child whose birth was recorded under Exhibit 
A-2 and that, according to them, was the first 
daughter born to Velu Ambalam and the first 
appellant. It has earlier been seen from the 
admission of D.W. 1, that births and deaths 
had not been recorded and, therefore, in the 
light of her own evidence, Exhibit B-1 cannot 
refer to the child born to Veli Ambalam and 
the first appellant, whose birth had been regis- 
tered under Exhibit A-2 and who subsequently 
died which had been registered under Exhibit 
B-1. Apart from this, it is curious that the 
names of the parents of Rakkammal whose 
death has been registered under Exhibit B-1 
has not been given at alt and, therefore, there 
is no knowing whether Rakkammal whose 
name is found in Exhibit B-1 was actually 
the daughter of the first appellant and Velu 
Ambalam as claimed by the appellants, In 
addition, it is seen that the child whose death 
has been registered under Exhibit B-1 is stated 
to have been 2 years old at the time of its 
death. Therefore, that chilé must have been 
horn in 1948 or so, Jt is seen from the ẹyi- 
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dence of D.W. 1, that 6 years after the adop- 
tion of Velu Ambalam, the marriage had taken 

. The evidence of P.W. 1 is to the 
effect that the adoption of Velu Ambalam was 
in 1936 and if the version of D.W. 1 is to be 
accepted, then Velu Ambalam should have 
married the first appellant some time in 1942 
and her specific evidence is that the child was 
born the next year of her marriage, that is, 
in 1943 and died later. If that be so, the 
child should have been 7 years old at the time 
of its death and not 2 years as stated in 
Exhibit B-1. There is thus as inconsistency 
in the oral testimony of D.W. 1 and Exhibit 
B-2. From the foregoing, it is evident that 
the child whose birth has been registered in 
“Exhibit A-2 is not the same child whose death 
-has been registered in Exhibit B-1. This 
would establish that the appellants are merely 
attempting to take advantage of the name, 
Rakkammal found in Exhtbit B-1 and spin out 
a possible defence on that basis which has not 
been established at all. The Court below was 
quite justified, therefore, in concluding on the 
basis of the evidence of P.Ws. 1, 2 and 4 
and also the entries in Exhibits A-1 and A-2 
that Velu Ambalam had married Karupayee 
(P.W. 5) and that the respondent herein was 
the daughter born out of such Jawful wedlock. 


12, It now remains to consider the question 
of the marriage of the first appellant with 
Velu Ambalam. It must be noticed that P. 
W. 1 has stated that Velu ‘Ambalam was 
married to Karupayee (P.W. 5) some time 
in 1936-37 and that the first appedlant was 
only a concubine of Velu Ambalam. P.W. 
2 would state that he does not know whether 
the first appellant was only a concubine of 
Velu Ambalam. P.W. 2 would state that he 
does not know whether the first appellant was 
married tc Velu Ambakam. P.W. 3, a close 
pangali of Velu Ambalam, has clearly stated 
that the first appellant was not married to 
Velu Ambalam. P.W. 5 has given evidence 
as the circumstances under which the 
first appellant came to the household of Velu 
Ambalam and how subsequently Velu Amba- 
lam developed illicit intimacy with her. Even 
in the course of ber cross-exami- 
nation. P. W. 5 has ` stated that 
Velu Ambałam was giving out that he had 
marred the first appellant. The evidence of 
the first appellant examined as D.W. 1 as 
regards the marriage between her and Velu 
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Ambalam is not very convincing. Though in 
the course of chief examination D.W. 1 has 
stated that 6 years after the adoption of Velu 
Ambalam, she was married to him, she was 
not in a position to give either the year of 
adoption of Velu Ambalam or the year of her 
own marriage with Velu Ambalam. It is the 
further evidence of D.W. 1, that no invita- 
tions were given for her marriage with Velu 
Ambalam. D.W. 3, who is none other than 
the brother of Velu Ambalam, was frank to 
comfess that the year of marriage of the first 
appellant with Velu Ambalam is not known 
and that no invitation cards for the marriage 
between the first appellant and Velu Ambalam 
had been issued. Though according to D.W. 

3 other persons who had attended the marri- 
age are alive, none of them had been examined, 
He also admitted that there was n> letter to 
the relations regarding Velu Ambalam’s marri- 
ace with the first appellant. In short, the 
evidence in relation to the marriage between 
the first appellant and Velu Ambalam is only 
the oral evidence of D.Ws. 1 and 3. It is 
strange that D.Ws. 1 and 3 are unable to 
even recall the year of marriage of Velu Am- 

balam with the first appellant. It is more 
strange that though other persons who had 
attended the marriage of Velu Ambalam with 
the first appellant are stated to be alive, no 
independent witness had been examined on 
behalf of the appellants to establish the mar- 
riage between the first appellant and Velu 
Ambalam. No invitations for the marriage 
between the first appellant and Velu Ambalam 
had been sent to anybody. D.W. 3 would 
even go to the extent of saying that no letters 
even were sent to the relations regarding the 
marriage of the first appellant with Velu 
Ambalam. It is surprising that the marriage: 
between the first appellant and Velu Ambalam: 
should have been conducted in such a secret 
manner, the reasons for which are not known. 

In the normal course, one would expect invi- 
tations to be sent not only to close relations 
but also to other outsiders and intimation with 
reference to the marriage to others as well. 


The evidence of persons who had attended 
the marriage would be a strong circumstance 
to establish the celebration of marriage between 
the first appellant and Velu Ambalam. In 
its absence, it is rather difficult to accept the 
case of the first appellant that she was married 
to Velų Ambalam, 6 years after his adoption, 
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when ever the year of adoption and marriage 
do not clearly appear from her evidence. 
The conclusion is, therefore, irresistible that 
there was no marriage between the first appel- 
lant and Velu 'Ambalam. 


13. The question of drawing a presumption 
in favour of marriage between the first appel- 
lant and the deceased Velu Ambalam may now 
be considered. As regards this, the learned 
counsel for the appellants contended: that the 
recitals in the will Exhibit B-2 executed by 
Velu Ambalam on 19th December, 1965, des- 
cribe the first appellant as his wife and she has 
also been referred to as Alagammai Ammal 
alias Karuppayee Ammal and that this would 
establish that the first appellant was known 
by both the names and was also the wife of 
Velu Ambalam. The circumstances that the 
first appellant and Velu Ambalam had been 
living together as man and wife and had 
brought forth appellants 2 to 5 as their children 
was strongly relied upon for the of 
drawing a presumption that such cohabitation 
was pursuant to a marriage between the first 
appellant and Velu Ambalam. Reliance in 
this connection was also placed by the learned 
counsel for the appellants upon the decisions 
in Rajagopal Pillai v. Pakkiam Amma", 
Sivachakravarthi v. Sivasankarar®, Raghuvin 
Kumar v. Shanmughavadivu?, and Badri 
Prasad v. Deputy Director, Consolidations. 
In meeting this argumént, the learned counset 
for the respondent contended that the non- 
mention of the name of P.W. 5 or that of 
the respondent as the wife or daughter of 
Velu Ambalam in his will or the mention of 
the first appellant as the wife of Velu Amba- 
Jam in the will would not be decisive, especial- 
ly when the very will is being questioned and 
further the evidence adduced on behalf of the 
appellants does nof probablise the j 

between the first appellant and Velu Ambalam. 
In addition, it is also pointed out that there 
is no acceptable independent evidence of any 
marriage having been celebrated between the 
first appellant and Velu Ambalam and having 
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regard to the marriage between Velu Ambalam ` 
and Karupayee (P.W. 5), which has been 
established on the evidence to have taken 
place in 1936 or 1937, there cannot be any 
presumption in favour of a second marriage by 
the cohabitation of the first appellant with 
Velu Ambalam. In this connection, the 
learned counsel for the respondent relied upon 
the decisions in S.A. No. 592 of 1921, dated 
18th ‘January, 19241, Ni amma v. State 
Bank of India? and Kumarayya Chettiar and 
another v. Cheyyalachi and others. 


14. Itis true that law does not favour con- 
cubinage, but that the presumption is in favour 
of a marriage when a man and a woman are 
Shown to have cohabited continuously for a 
long number of years, though such a presump- 
tion is a rebuttable one and can be destroyed 
or weakened by the presence of other circum- 
Stances. It has already been found on the 
evidence that there was a i between 
Velu Ambalam and Karupayee (P.W. 5). 
The question is, whether in view of this, the 
presumption of a marriage between Velu Am- 
balam and the first appellant can be drawn 
merely from their having cohabited as man and 
wife, even though there is no evidence adduced 
in proof of a marriage. In this case there are 
certain circumstances which not only militate 
against the drawing of such a presumption, but 
even negative the same. Velu Ambalam had 
already been married to Karupayee (P.W. 5) 
and she had given birth to a daughter, the 
respondent herein, on 3rd November, 1943. 
It is the evidence of D.W. 1, that persons 
who would have normally attended the mar- 
riage, if such a marriage had taken place, had 
not been examined and other persons, who 
would have ‘been invited to attend the wedding, 
if such a marriage had taken place, were not 
invited or intimated. No evidence of the 
first appellant having been treated by the 
community as the wife of Velu Ambalam has 
been made available. Excepting for the soli- 
tary instance in 1965 in the will Exhibit B-2, 
which is also questioned by the respondent, 
there had been no occasion of any acknowledg- 
ment by Velu Ambalam that the first appel- 
lant in his wife. The aforesaid circumstances 
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compelled with the fact that Velu Ambalam had 
already been marred to Karupayee (P. W. 
5) would totally destroy the presumption in 
this case. No doubt, the decisions relied on 
by the learned counsel for the appellants would 
all support the drawing of such a presump- 
tion because the law does not favour concu- 
binage. But such a presumption‘is a rebuttable 
presumption and not an absolute one, mere so 
in the present case, because Velu Ambalam had 
been already married to Karupayee (P.W. 5). 
in such a case, it has been pointed out in 
S.A. No. 592 of 1921, dated 18th January, 
19211, that the presumption of 
marriage from repute arises only where the 
evidence shows that the parties were living 
together for a sufficiently long period and were 
treated as husband and wife by their relations 
and the public, but that where a man had 
already married a woman and had children by 
lier, there is no presumption that another lady 

ih whom he is said to have lived is his 
wife or his children by her are legitimate. To 
similar effect is the decision in Nagarajanna v. 
State Bank of India, ‘Therein, it is pointed 
out that nc doubt the presumption of law is 
in favour of marriage and against concubinage, 
but where a person is already married, no pre- 
sumption of a second marriage arises by rea- 
son of long cohabitation. In the present case, 
apart from the fact that the circumstances 
pointed out earlier considerably weaken the 
drawing of such a presumption, there is really 
no scope for such a presumption at all. 


15. The learned counsel for the appellants 
next contended that Velu Ambalam had exe- 
cuted a will under Exhibit B-2, dated 19th 
December, 1965 beqtieathing the properties in 
favour of the appellants herein and that the 
execution of the will had also been found by 
the Court below and, therefore, the respondent 
ought to have been non-suited on this ground. 
As part of this submission, the learned coun- 
sel for the appellants stated that no probate 
in respect of the will of Velu Ambalam is re- 

quired to be obtained, as under section 213 (2) 
- of the Indian Succession Act, the provisions 
of section 213 would apply only in the case 
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of wills made by any Hindu, Buddhist, Sikh 
or Jain falling under clauses (a) and (b) of 
section 57 of the Indian Succession Act. In 
this case, according to the learned counsel, 
the will executed by Velu Ambalam would not 
fall either within clause (@) or clause (b) 
of section 57 and there is therefore no scope 
for invoking section 213 (1) of the Indian 
Succession Act which requires a probate in 
order to establish rights under a will in a 
Court either as executor or legatee. In addi- 
tion, it was the further submission of the 
learned counsel for the appellants that section 


a 228 of the Indian Succession Act,’ does not 


compel the obtaining of a probate and that, 
therefore, the Court below was in error in bold- 
ing that the will under Exhibit B-2 will have 
no effect as against the respondent, .who has 
been established to be the beir of Velu Am- 
balam. The decision in Manasing and Com- 
pany v. Amad Kuchi and Co." was stated by 
the learned counsel for the appellants to have 
been rendered prior to the passing of the 
Indian Succession Act and would, therefore, 
be inapplicable. The learned counsel for the 
appellants also relied upon the decisions in 
Sohan Singh v. Bhag Singh, Pevibai v. 
Motumalkalachand®, Blackwood and Sons v. 
Parasuraman: and Bhaiya Ji v. Jogeshwar 
Dayal . 


16. In meeting these contentions, the learned 
counsel for the respondent would submit that 
Exhibit 3-2 having been executed outside 
India, it may not fall within section 57 (a) 
or (b) of the Indian Succession Act, but that 
does not however mean that rights to property 
either as an executor or legatee under a will 
can be asserted before or recognised by Courts 
here without the obtaining of a probate under 
section 213 of the Indian,Succession Act or 
even without at least a resealing of the pro- 
bate obtained before a foreign Court under 
section 228 of the Indian Succession Act. In 
this connection reliance was placed by the 
learned counsel for the respondent on Black- 
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wood. and Sons v. Parasuraman and Hem 
Nalini v. Isolyne Sarojbashin®, ‘Tt was also 
further pointed out that in this case the pro- 
bate proceedings culminating in Exhibit B-4 
had been commenced and continued after the 
exchange of notices between the parties and 
the institution of the suit by the respondent 
and under these circumstances, no reliance can 
be placed on those proceedings. The mere 
obtaining of probate, according to the learned 
counsel for the respondent, would not suffice 
to dispense with the proof of the will and reli- 
ance in this connection was placed on the 
decisions in Ram Lal v. Chanan Dass* and 
Bamapada Ghosh v. Satish Chandra*. Exen 
on the footing that no probate or an ancillary 
probate is necessary, the learned counsel for 
the respondent that the appellants have 
to establish the Exhibit B-2 and that the 
evidence of the attestor D.W. 2 does not 
prove the execution or attestation of Exhibit 
B-2. Attention was drawn in this connection 
ta the several circumstances in the evidence 
of D.Ws. which would render improbable 
his claim that he was present in Malaya and 
saw the execution of Exhibit B-2 by Velu 
Ambalam and attested the same. 


17. In reply, the learned counsel for the 
appellants reiterated that section 213 (2) of 
the Indian Succession Act is clear and unless 
the case was one which was covered by clauses 
(a) and (b) of section 57, there was no need 
for a probate at all and submitted that the 
truth of the will as shown by the obtaining of 
a probate cannot be belittled because the pro- 

ings were taken after the institution of 
the suit. A further point was also raised that 
the evidence of D.W. 2 regarding the execu- 
tion of the will by Velu Ambalam is unassaila- 
ble and that the recitals in the will fully sup- 
port the case of the appellants and, therefore, 
the respondent should be non-suited. 


18. While the appellants claim that they are 
entitled to the properties by reason of the will 
Exhibit B-2, dated 19th December, 1965 stated 

to have been executed by Velu Ambalam, the 
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respondent would assort that the will has not 
been proved. The testator, Velu Ambalam 
died on 27th March, 1973. After the death 
of Velu Ambalam, the respondent had issued 
a notice claiming the properties of Velu Am- 
balam as his heir and that was under Exhi- 
bit A-3, dated 4th July, 1973, which had been ` 
received by the first and the second appellants 
on Sth July, 1973, as shown by Exhibits A-4 
and A-5. Exhibit A-6, dated 17th July, 1973 
is the reply notice sent by appellants 1 and 2 
to the respondent, wherein they have set up 
the will Exhibit B-2, dated 19th December, 
1965. The respondent herein on 23rd Janu- 
ary, 1974, had filed O.P. No. 4 of 1974, 
which was later conyerted into O.S. No. 77 
of 1974 and in the course of that suit, she 
had made a claim to the properties of the 
deceased Velu Ambalam as his sole daughter 
and heir. It is in the light of the aforesaid 
facts that the obtaining of the probate by the 
appellants under Exhibit B-4 on 5th Novem- 
ber, 1974, has to be considered. A perysal of 
Exhibit B-4, which is only a photostat copy, 
shows that the will, dated 19th December, 
1965, had been proved before the foreign Coit 
on 4th August, 1974. It is evident that the 
obtaining of a probate by the appellants under 
Exhibit B-4 was long subsequent to the ex- 
change of notices between the parties under 
Exhibits A-3 and A-6 and also after the insti- 
tution of the suit on-23rd January, 1974, with- 
out any notice whatever to the respondent. It 
may be that if the respondent and been 
put on notice, she might have contested the 
proceedings for grant of probate. But that 
was not done for reasons best known to the 
appellants even though the appellants had by 
then knowledge not only of the execution of 
the will by Velu Ambalam, but also the daim 
of the respondent herein as the sole heir en- 
titled to succeed to the properties of Velu 
Ambalam ignoring the will Exhibit B-2. The 
obtaining of a probate by the appellants after 
the institution of the suit and in the circum- 
stances set out above cannot strengthen their 
case regarding the will executed by Velu 
Ambalam. 


19. The scope of sections 57 and 213 of the 
Indian Succession Act (hereinafter referred to 
as the Act) may now be considered. The 
Act is intended to consolidate the Jaw appli- 
cable to intestate and testamentary succession. 
In Part VI of the Act are enumerated the pro- 
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visions relating to testamentary succession. 
Under section 57 of the Act, the provisions 
of Part VI set out in Schedule III are made 
applicable subject to restrictions and modif- 
cations, to wills and codicils made by Hindus, 
Buddhists. Sikhs or Jains under certain cir- 
cumstances. Clauses (a) (b) and (c) of 
section 57 of the Act relate to different classes 
of wills.;Clause (a) applies to those wills 
and codicils made on or -after Ist September, 
1970, within specified boundaries in the Presi- 
dencies of Bengal, Madras, and Bombay. 
Clause (/} similarly related to those wills and 
codicils which, though made outside the limits 
enumerated under section 57 (a), proceeded 
to deal with immovable properties situate with- 
in those limits. Clause (c), introduced by 
Amending Act XVIII of 1929, was intended to 
apply provisions of Part VI with reference to 
all wills and codicils made on or after-1st Janu- 
ary, 1927, in any part of the then British India. 
It is thus seen that the primary object of section 
57 of the Act is only to make applicable pro- 
visions of Part VI of the Act to certain clauses 
of wills. Prima facie, therefore, section 57 
(a) and (b) of the Act, would be applicable 
only with reference to wills executed within 
India. Section 213 of the Act, on the other 
hand, prohibits the recognition of rights as an 
executor or legatee under a will without the 
production of a probate ‘and sets down a rule 
of evidence and for as really part of the proce- 
dural requirement of the law of the forum. 
Construed in this manner, though it may be that 
wills executed outside India may not fall within 
the scope of section 57 (a) or (b) of the Act 
nevertheless in order to enable the Court to 
recognise the rights claimed under such a will, 
the obtaining of a probate of the will under 
' which the right is claimed would be essen- 
tial. In other words, in cases which would 
fall under section 57 (a) and (b) of the Act, 
the obtaining of a probate would be peces- 
sary, if the Court is called upon to recognise 
rights to properties claimed or asserted either 
as an executor or as a legatee under the will 
executed in India. With reference to wills 
executed outside India, in respect of which 
a foreign probate has also been obtained, the 
requiroment of section 213 (1) of the Act 
would be satished by obtaining under sec- 
tion 228 of the Act an ancillary probate or 


what is termed in English Law as the resealing _ 


of. the: probate. Otherwise, the procedural 
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requirement of the lex fori enacted under.sec- 
tion 213 (1) of the Act may not be satis- 
fied and it is only with a view to enable par- 
ties claiming under a will executed ` outside 
India to make claims with reference to proper- 
ties situate in India, the procedure under sec- 
tion 228 of the Act has been prescribed. If 
this is not so, then as the probate obtained in 
respect of a will executed in a foreign coun- 
try would be operative only within that coun- 
try persons entitled to other properties under 
the will, which are situate outside the country 
where the will was executed and the probate 
also was obtained would be left without any 
means to assert their rights. It must also be 
remembered that section 228 of the Act 
is really in the nature of an enabling pro- 
vision and when read with section 270 of 
the Act permits the obtaining of an ancillary 
probate. Section 270 of the Act is enacted 
on the principle that the presence of personal 
property of the deceased would be sufficient 
foundation of jurisdiction for purposes pË 
granting probate.. If, therefore, section 213 
of the Act requires the production of a probate 
as a procedural requirement before recogni- 
tion of the rights to property by Court under 
a will either as an executor or a and 
if section 228 read with section 270 of the Act 
further provides for the obtaining of an ancil- 
lary probate in respect of wills executed and 
probated outside India for the purpose of 
enabling the executors and legatees to assert 
tights to the estate of a deceased in India, 
then the requirement as to the obtaining of a 
probate in this case in the shape of an ancillary 
probate cannot be stated to be unnecessary in 
view of section 57 (a) and (b) of the ‘Act. 
In Bhaturao Dadajirao v. Lakshmibai', the 
testator was a subject of Baroda State and the 
will was also executed at Barod. But the 
testator had left immovable properties. in Beb 
gaum. On an application for probate made 
before the District Judge, Belgaum, under sec- 
tion 56 of the Probate and Administration’ Act 
of 1881 (corresponding to section 270 of the 
Indian Succession Act it was dismissed hold- 
ing that the proper placa to prove the will was - 
Baroda. On appeal it was pointed out that 
section 56 of the Probate and Administration 
Act, 1881, is general in nature and is irrespec- 





1. (1896) I.L.R- 20 Bom. 607. 
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tive of the place where the will was executed 
or of the nationality of the testator or the place 
of his dcmicile. It is, therefore, obvious that 
in this case also, on the basis of section 270 of 
the Act, it would be open to the appellants 
claiming under the will to make an application 
for an ancillary probate and obtain the same 
and it cannot, therefore, be stated that the 
procedural requirement under section 213 of 
the Act cannot be complied with. That this 
is so is supported by the decision of Rajagopala 
Ayyangar, J., in Blackwood and Sons v. 
Parasuraman', In that case, rights in a copy 
Tight were sought to be asserted on the basis of 
two wills probated in England. Section 213 
of the Act was pleaded asa bar. In dealing 
with this plea, the learned Judge pointed out 
that the wills in those cases did not fall either 
under section 57 (a) or (b) of the Act, but 
nevertheless section 213 of the Act constituted 
a rule of evidence containing a procedural 
requirement of the lex fori and that section 
213 of the Act primarily concerned itself with 
wills of Indian nationals and those executed 
in India, but section 228 of the Act was in 
the nature of an extension of that rule requir- 
ing the obtaining of a probate and enabled grant 
of an ancillary probate in the case of foreigners. 
It was also further pointed out that section 213 
of the Act must also take in an ancillary prr- 
bate which can be granted under section 228 
of the Act, as otherwise, section 213 of the 
Act cannot be construed to contemplate a pro- 
bate which no Court in India can issue as 

s a foreign will, which has also been 
probated by a foretgn Court. ‘After pointing 
out these aspects, the learned Judge non-suited 
the plaintiffs on the groynd that the plaintiffs 
should have obtained an ancillary probate 
under section 228 of the Succession Act and 
consequently their failure to produce such a 
probate is a bar to the enforcement of such 
Tight in the suit under section 213 of the Suc- 
cession Act. That decision will squarely 
apply to the facts of this case as well, The 
reliance placed by the learned counsel for the 
respondent on the decision in Hem Nalini v. 
Isolyne Sarojbashini?, is really of no assistance 
to him as in that case the impact of sections 7 
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(a) awd (b) on 213 read in the light of 
sections 228 and 270 of the Act did not arise 
for consideration and further the parties there- 
in do not appear to be Hindus to whom sec- 
tion 57 of the Act may appiy. Therefore, the 
appellants’ failure to obtain an ancillary pro- 
bate under section 228 of the Act would be 
fatal to their claim under the will Exhibit B-2, 
a probate in respect of which had been issued 
by a foreign Court under Exhibit B-4. 


20. Even on the footing that no probate is 
necessary the question whether. the will had 
been established to have been executed by Velu 
Ambalam has to be considered as the original 
will Exhibit B-2 is before Court and the evi- 
dence of the attestor D.W. 2 has also been 
made available. Though the Court below 
was of the opinion that the evidence of D.W. 
2 would establish the execution of the will 
Exhibit P-2, yet, there are certain circum- 
stances in his evidence to which attention has 
been drawn, in the light of which his evidence 
has to be assessed. D.W. 2 is one of the 
two attestors to Exhibit B-2 and the other 
attestor Masilamani has not been examined. 
The evidence of D.W. 2 is to the effect that 
he is a native of Piranmalai and has been 
working as an ‘Accountant in Kasia PiĦai’s 
shop at Malaya, wherein Karaikudi Masila- 
mani also worked. He would state that he 
was residing at No. 126, Jalal Maharani 
Street and that he went to Malaya in 1956 and 
returned finally in 1974. The testator Velu 
Ambalam, according to D.W. 2 was staying 
in the same house and was having a money- 
lending business at door No. 18, in the same 
street. In December, 1965, according to D. 
W. 2 a will was executed by Velu Ambalam. 
A Tamilian advocate wrote the will, accord- 
ing to D.W. 2 and that when Velu Ambalam 
signed he and Masilamani were present and 
both of them are stated to have attested the 
will in the presence of Velu Ambalam. In 
the course of the cross-examination, D.W. 2 
admitted that though he had a passport for 
having gone to Malaya, he had not brought 
it. He admitted that there was no record to 
show that he was living in Jalal Maharani 
Street; and that he has no letters addressed 
to him at that place. D.W. 2 further frankly 
admitted that there is no material to show that 
Velu Ambalam also lived in Jalal Maharani 
Street and also that he had business in that 
street. D.W. 2 stated that he did not know 
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who was consulted as regards the will, but that 
the will had been written already and he was 
called for altesting it since he was a friend of 
Velu Ambalam. D.W. 2 was unabk to give 
the name of the lawyer in whose office Exhi- 
bit B-2 was written. Though he would state 
that the lawyer's clerk read out the terms of 
the wHl, he admitted that neither the advocate 
nor his clerk signed the will. D.W. 2 finally 
admitted that he was dismissed from Kasia 
Pillai’s shop for having misappropriated funds 
and that he Had given his properties to Kasia 
Pillai to make good the amounts misappro- 
priated . | 


21. The aforesaid evidence of D.W. 2 
raises very serious doubts about his presence 
in Malaya at the time of the execution of 
the will Exhibit B-2. D.W. 2 has admitted 
having a passport to show his movements, but 
that has not been available. Though he had 
stated that Velu Ambalam and he were resid- 
ing at No. 126, Jalal Maharani Street and 
that Velu Ambalam had money-lending busi- 
ness at door No. 18 in the same stræt, no 
materials have been produced in support of 
that. Apart from this, it is the clear admis- 
sion of D.W. 2, that there are no records to 
show his fiving in Jalal Maharani Street and 
that there is also no material to show that 
Velt Ambalam lived in the same street or 
carried on business. Thus, the living of D. 
W. 2 and Velu Ambalam in the same house 
and thereby their becoming friends which led 
to the request by Velu Ambatam to attest 
Exhibit B-2 have not been established at all. 
That Velu Ambalam was there at that time 
has not been proved by the appellants and 
nothing prevented the production of the pass- 


port of Velu Ambalam to show whether he’ 


was in Malaya in December, 1965. No rea- 
sons have been given for the non-examination 
of Masilamani. Even the name of the advocate 
who is stated to have drawn up the will is 
not known to D.W. 2. If really the will had 


been drawn up in the manner spoken to by, 


D.W. 2, then he must have been in a position 
to give at least the name of the lawyer. 
advocate or his clerk who is stated to have 
read out the terms of the will have not append- 
ed their signature to the will. That the testi- 
mony of D.W. 2 is unacceptable and un- 
reliable is made clear by his candid admission 
that he had misappropriated funds while work- 
ing in the shop of Kasia Pillai and he had 
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given his properties also towards those 
amounts The will also contains certain 
doubtful fealures. It is rather strange that 
the testator did not even know the age of the 
frst appellant and of his two daughters. It is 
usual to give some reasons for the execution 
of the will, as for instance, the ill-health of the 
testator or the other similar reasons. It is 
found that no such thing is mentioned in the 
will. Above al, it is not clear from the evi- 
dence as to why Velu ‘Ambalam was parti- 
cularly ancious to disinherit the respondent 
herein, who was none other than his own 
daughter. This is strikingly unnatural. That 
D.W. 2 had been called by Velu Ambalam 
for attesting the will because he happened to 
be a friend of his has not been established 
and, therefore, the further evidence of D.W. 
2 to the effect that as a friend of Velu Amba- 
lam be went and attested the document in 
the office of an unknown lawyer is very diffi- 
cult to accept. ‘The cumulative effect of these 
circumstances considered in the light of the 
very unsatisfactory evidence of D.W. 2 would 
lead to the conclusion that Exhibit B-2 has 
not been shown to have been duly executed 
by Velu Ambalam and attested by D.W. 2 
and, therefore, the appellants cannot, on the 
basis of such a will, claim rights to the pro- 
perties of Velu Ambalam. The conchision 
of the Court befow that no rights would be 
available tc the appellants on the strength of - 
the will Exhibit B-2 is, therefore, quite justi- 

fied. T 


22. In the Memorandum of Cross-Objections 
filed by the respondent, the only point that is 


urged by her learned counsel is that having 


decreed the suit for recovery of possession 
instituted by the respondent in relation to ‘A-1 
and A-2 schedules, the Court below had 


declined to grant the reef of mesne profts. 


A perusal of the judgment of the Court below 
reveals that this matter has completely escaped 
its attention No reasons have been given as 
to why the respondent is not entitled to mesne 
The failure of the 
Court below to award a decree for mesne pro- 
fits in favour of the respondent is, therefore, 
erroneous. 

TE 


23. In the result, the apeal fails and is 
dismissed and the Memorandum of Cross- 
Qhjections is allowed, There will be no order 


I) 


as to costs in the appeal as well as the Memo- 
randum of Cross-Objections. 


Sri: ——— Appeal dismissed; 
Memorandum of cross- 
objection allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P. R. Gokulakrishnan and S. 
Nainar Sundaram, JJ. 


Daisy Boaz 
v. 


The Special Tahsildar (L.A.) and L. A.O. 
Industrial Estates, Saidapet, Madras-15 


Respondent. 


(A) Civil Procedure Code (V of 1908), Order 
41, rule 1—Scope and appkcability—Common 
judgment on ‘seventeen references in Land 
Acquisition matters having different numbers 
—Different decrees drafted —, Appeal filed by 
one clalmant—-Appeal filed with certified copy 
of the decree—As per endorsement on the 
decree appeal out of time—Appeal by other 
claimants with prescribed copies of the judg- 
ments—Appeals in thne — Whether can be 
taken into consideration for saving limitaticn. 
(B) Limitation Act (IX of 1908), section 12 
— Applicability. 


AS many as seventeen references under the 
Land Acquisition Act were disposed of by a 
common ju bearing different numbers 
of different claimants. Different decrees 
were drafted. The present appeal was filed 
by one claimant alone. ‘The printed copies 
of the judgments were not filed and the pro- 
duction of the same was sought to be dis- 
pensed with. ‘Certified copy of the decree 
alone was filed with the appeal. As per the 
endorsements found on the certified copy of 
the decree filed along wih the present appeal, 
the appeal was out of time by forty-three days. 
The office pointed out that a petition to con- 
done the delay in filing the appeal must be 
filed. The appellant contended that since 
another claimant in the batch had preferred an 
appeal in time with the required printed copies 
of the judgment, the endorsements found on 
those printed copies of the common judgment 


*App.S.R. No. 115639 of 1981. 
` 30th November, 1982. 


A ppellant* 
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will enure to the benefit of the present appel- 
lant also and if time was calculated as 
per those endorsement the present appeal, 
which was also directed against tha common 
judgment, will be within time. 

Held: Computation of time for the purpose 
of preferring an appeal is a matter which 
squarely comes within the purview of Part III 
of the Limitation Act. Section 12 speaks 
about the time taken for obtaining copies. 
That provision by itself does not lay down 
that copies of judgment and decree should be 
filed along with the appeal or revision etc. 
That requirement as well as dispensation 
thereof have got to be gleaned from the proce- 
dural law such as the Code of Civil Procedure, 
and other relevant rules. That bas nothing 
to do with and will not govern the law off 
limitation. [Para. 4.] 


Sub-sections (2) and (3) of section 12 are 
relevant and a plain reading of the provisions 
shows that they relate to an appeal or an 
application for leave to appeal or for revision 
or for review of a judgment and deduction of 
time taken for obtaining a copy of the judg- 
ment or decree, sentence or order concerned. 
Normally, the nexus for computation of time 
could be only between that appeal and the 
copy filed along with it. In State’of Madras 
v. Muthurethinam, ae 1M.L.J. 608: 
A.I.R. 1970 Mad. 353, the common appel- 
lant having filed a copy of the -judgment in 
one of the connected appeals and filed copies 
of decrees in each of all the appeals, the bene- 
fit of exclusion on the basis of the endorse- 
ments of the time taken in furnishing certified 
copy of the judgment was held not merely to 
be available to the appeal in which the certified 
copy of the judgment was filed but also 
to the other connected appeals filed by the 
same party against the common judgment. 
There should be a common judgment but it 
May cover different proceedings, the party or 
parties appealing should be common to all the 
appeals, and different appeals should have 
been preferred simultaneously on the same day. 
The requisite printed copies of the judgment 
could be filed in one of the different appeals 
and dispensation from filing of the requisite 
printed copies in the other appeals, could be 
sought for and obtained. Though the 
endorsement on the certified copies of the 
decrees filed in the appeal other than that in 
which requisite printed copies of the judg- 
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ments have been filed will make those appeals 
out of time, they can avail of the endorsement 
found on the requisite printed copies of the 
judgment filed in that appeal to bring all the 
appeals within the period of limitation. If the 
parties are totally different and they prefer 
different appeals either on the same day or on 
different dates against the common judgment, 
this rule cannot be extended to cover such a 
contingency, the main reason being there is 
no common nexus between the appeals as well 
as the copies filed. Equally so, if the party 
or parties are the same in the different appeals, 
and if the appeals are not preferred simultane- 
ously pn the same day but on different dates, 
some after the expiry of the period of limi- 
tation, the rule could not be availed of to ‘get 
over the law of limitation. The basis for 
spelling out the rule by the Full Bench is that. 
the partly or parties being the same in the 
different appeals directed against the common 
judgment and they having been preferred 
simultaneously on the same day, the party or 
parties can avail of the endorsements on the 
copies filed in one such appeal. There is no 
warrant to extend the rule to cover a case 
where different appeals have been preferred: by 
different parties and that too, on different dates, 
though against a common judgment. The 
appeal as it stands filed along with the certified 
copy of the decree alone is beyond time and 
therefore there is a necessity to file an appli- 
cation to condone the delay. The office will 
return the papers and it is upto the appellant 
to re-present the same along with the requisite 
petition to condone the delay. [Para. 4.] 


‘Cases referred to:— 


Aminuddin Sahib v. Pyari Bi, (1920) LL.R. 
43-Mad. 633: 38 M.L.J. 340: 55 L.W. 370: 
Mt. Nibi Umtul Rasul v. Ram Charan, A.LR. 
1920 Pat. 535; State of Madras v. Muthurethi- 
nam, (1970) 1 M.L.J. 608: 83. L.W. 424: A. 
I.R. 1970 Mad. 353; Ramkishan Shastri v. 
Kashi Bai. (1907) I.L.R. 29 All. 265. 


Appeal sought to be preferred against the 
decree of the ‘Court of the First Additional 
Subordinate Judge, Chingleput, dated 8th 
May, 1981 in'C.R.O.P. No. 119 of 1980. 


G, John Arthur, for Appellant, 
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The Order of the Court was made by 


Natnar Sundaram, J.—The claimant in C.R. 
O.P. No. 119 of 1980 on the file of the First 
Additional Subordinate Judge, Chengalpattu, 
is the appellant in the present appeal S.R. 
No. 115639 of 1981. The said C.R.O.P. was a 
reference under the Land Acquisition Act. The 
First Additional Subordinate Judge, Chengal- 
pattu, disposed of by a common judgment as 
many as seventeen references, bearing diffe- 
rent C.R.O.P. numbers of different claimants, 
including the above reference bearing C.R.O. 
P. No. 119 of 1980 of the present appellant 
The present appeal has been filed on 2nd Nov- 
ember, 1981. Admittedly, there are different 
decrees relating to different claimants. In the 
present appeal, printed copies of the common 
judgment have not been filed and production 
of the same is being sought to be dispensed 
with. The certified copy of the decree alone 
has been filed along with the appeal. As per 
the endorsements found on the certified copy 
of the decree in C.R.O.P. No. 119 of 1980 
filed along with the present appeal, the appeal 
is out of time and the note of the office of this 
Court points out that it is out of time by forty- 
three days. Hence, the office returned the 
papers requesting the counsel for the appellant 
to file the requisite petition to condone the 
delay in filing the appeal. However, learned 
counsel for the appellant would take a stand 
that A.S. No. 213 of 1982 has been prefer- 
red by another claimant earlier on 30th Octo- 
ber, 1981, as against C.R.O.P. No. 111 of 
1980, one in the batch, and the requisite print- 
ed copies of the judgment have been filed in 
that appeal, and as per the endorsements found 
on those printed copies of the common judg- 
ment, the present appeal, which is also direct- 
ed against the common judgment is. within 
time. This has necessitated the office of this 
Court to place the matter before us for orders. 
2. We are not concerned with the dispensa- 
tion of the production of the requisite printed 
copies of.the common judgment in the present 
appeal for the purpose of deciding the ques- 
tion as to whether the appeal as preferred by 
the appellant in within time or beyond time 
as per the endorsements found on the certified 
copy of the decree in C.R.O.P. No. 119 
of 1980, which alone has been filed along with 
the present appeal and oe which decree 
alone the present appeal been preferred. 
Tf the endorsements found on the said certi- 
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fied copy..of the decree are taken note of, the 
present appeal is clearly out of time. How- 
ever, Mr. K. Sridhar, learned counsel for the 
appellant, would contend that the endorse- 
ments found on the printed copies of the com- 
mon judgment filed in the other appeal. 
A.S. No. 213 of 1982, preferred by another 
claimant against another C.R.O.P. No. 111 
of 1980 will enure to the benefit of the pre- 
sent appellant also, and if the time is calcu- 
lated as per the enforcements found therein, 
the present appeal will be within time. 


3. Learned counsel for the appellant drew 
Our attention to a few authorities. But in our 
view, they are not by themselves helpful to 
decide the present question. In Aminuddin 
Sahib v. Pyart Bi, a Division Bench of this 
Court consisting of Sir John Wallis, CJ., and 
Krishnan, J., pointed out that an appellant, 
who is required to fle with his memorandum 
of appeal a copy of the decree appealed from, 
may file a copy obtained by another party; and 
under section 12 (2) of the Limitation Act, 
hereinafter referred to as the Act, he is entitled 
to a deduction of time taken to obtain that 
copy. This is not the position in the present 
case. The appellant has not filed in the pre- 
sent appeal any copy either of the judgment 
or the decree obtained by another party, so 
that the endorsements found therein could make 
the appeal filed within time, but objection is 
being taken by the office on the ground that 
it is a copy obtained by another party and the 
endorsements thereon cannot be availed of by 
the present appellant. Learned counsel also 
relied on the judgment of a Division Bench 
of the Patna High Court in Mt. Nibi Umtul 
Rasul v. Ram Charan?. In the said decision, 
the Division Bench pointed out that one copy 
of the common judgment would suffice though 
several appeals were filed against the same 
common judgment by the same person and the 
time for obtaining that copy will be excluded 
in all appeals. This decision also does not in 
any way help the appellant herein. This is 
not a case where different appeals have been 
filed by the same party against a common 
judgment. The’ third authority relied on by 
the learned counsel is that of a Ful Bench of 
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L.J. 340: 11 L.W. 370. 
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this Court in State of Madras v. Muthurathi- 
nam. Learned counsel fairly conceded that’ 
the question which has arisen before us was 
not at all decided by the Full Bench. The 
ratio of the Full Bench runs as follows: 


“We are of the view, in these cases, that 
the common appellant having filed a copy 
of the judgment in one of the connected 
appeals and filed copies of decrees in each 
of all the appeals, the benefit of exclusion, 
on the basis of the endorsements, of the time 
taken in furnishing the certified copy of 
the judgment would not merely be avail- 
able to the appeal in which the certified copy 
of the judgment was filed but would enure 
also to the other connected appeals filed by 
the same party against the common judg- 
ment.” 


kaa 


There are observations in the decision of the 
Ful Bench which militate against the stand 
taken by the learned counsel. In the course 
of the arguments before the Full Bench, the 
discussion was sought to be widened by stating 
that once a certified copy of the judgment and 
decree furnished the basis for exclusion under 
section 12 (2) and (3) of the Act, it would 
enure to the benefit of not merely the appellant 
who had secured them but also to other parties 
to the judgment appealed against, whether or 
not they filed appeals together or separately 
on the same day or on different dates. The 
learned Judges who constituted the Full Bench, 
having regard to the limited scope of the refe- 
rence before them, in the light of the facts, did 
not think it necessary to cover that area and 
express their view. However, after referring 
to Ammuddin Sahib v. Pyari BË and Ram- 
kishan Shastri v. Kashibai®, the learned judge 
indicated that they are not inclined to think 
that the said authorities contribute to such a 
proposition. 


4. Computation of time for the purpose of 
preferring an appeal is a matter which squarely 
comes within the purview of Part III of the 
Act. Section 12 speaks about the time taken 
for obtaining copies. That provision, by itself, 


1. (1970) 1 M.L.J. 608: 83 L.W. 424: 
A.I.R. 1970 Mad. 353. 

2. (1920) I.L.R. 43 Mad. 633: 30 M. 
L.J. 340. an 

3. (1907) I.L.R. 29 All. 265. 
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does not lay down that copies of judgment and 
decree should be filed along with the appeal 
or revision, etc. That requirement as well as 
dispensation thereof have got to be gleaned 
from the procedural Jaw such as the Code of 
Civil Procedure and other relevant rules. 
That has nothing to do with and will not 
govern the law of limitation. Sub-sections 
(2) and (3) of section 12 of the Act are 
relevant and they read as follows: 


“12 (2). In computing the period of limi- 
tation for an appeal or an application for 
leave to appeal or for revision or for review 
of a judgment, the day on which the judg- 
ment complained of was pronounced 
and the time requisite for obtaining a copy 
of the decree sentence or order appealed 
from or sought to be revised or reviewed 
Shall be excluded. 


(3) Where a decree or order is appealed 
from or sought to be revised or reviewed, 
or where an application is made for leave to 
appeal from a decree or order, the time 
requisite for obtaining a copy of the judg- 
ment on which the decree or order is found- 
ed also shall be excluded’. 


















to appeal or for revision or for review of a 
judgment and deduction of time taken for ob- 
taining a copy of the judgment or decree, sen- 
tence or order concerned. Normally, the 
nexus for computation of time could be only 
between that appeal and the copy filed along 
with it. However, the Full Bench, in the 
decision referred to above, dealt with a situa- 
tion where several appeals were preferred 
from a common judgment by the same party 
simultaneously on the same day and constru- 
ing the provisions of Order 41, rule 1 of the 
Code of Civil Procedure as well as section 12 
(2) of the Act, and by taking a liberal and 
practical view on the contingencies existing 
in that case, expressed the ratio extracted 
above. We are not prepared to extend the 
ratio beyond that limit. There should be a 
common judgment, but it may cover different 
roceedings; the party or parties appealing 
should be common to all the appeals ; the differ- 
t appeals should have been preferred simul- 
taneously on the same day; requisite printed 
copies of the judgment could be filed on one 
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of the different appeals and di tion of 
the filing of the requisite printed copies of the 
judgment in the other appeals could be sought 
for and obtained. Though the endorsements 
on the certified copies of the decree filed in 
the appeals other than that in which the requi- 
site printed copies of the judgment have been 
filed will make those appeals out of time, yet, 
the appellant or appellants being the same, 
they cán avail of the endorsements found on 
the requisite printed copies of the judgment 
filed in that appeal to bring all the appeals 
within the period of limitation. If the par- 
ties are totally different and they prefer diffe- 
rent appeals either on the same day or an diffe- 
rent dates against the common judgment, this 
rule cannot be extended to cover such a con- 
tingency, the main reason being there is no 
common nexus between the appeals as well as 
the copies fikd. Equally so, even if the party 
or parties are the same in the different appeals 
and if the appeals are not preferred simul- 
taneously op the same day, but on different 
Gates, some after the expiry of the period of 
limitation, we do not think that this rule could 
be availed of to get over the law of limitation. 
The basis for spelling out the rule by the 
Full Bench is obvious, and that is, the party or 
parties being same in the different appeals 
directed against the common judgment, and 
they having been preferred simultaneously on 
the same day, the said party or parties can avail 
of the endorsements on the copies of the judg- 
ment filed in one such appeal. ‘This rule is 
meant to cover only these contingencies and 
as we stated above, there is no warrant to 
extend the rule to cover a case where different 
appeals have been preferred by different par- 
ties and that too, on different dates, though 
against a common judgment. In this view 
of the matter, we are not able to sustain the 
submissións made by the learned counsel for 
the appellant to get over the question of limi- 
tation. Hence, we are of the opinion that the 
appeal as it stands filed along with the certi- 
fied copy of the decree alone is beyond time 
and, therefore, there is a necessity to fila an 
application to condone the delay. The office 
will retuin the papers and it is up to the appel- 
lant to represent the same along with the re- 
quisite petition to condone the delay. 


R.S. Ordered accordingly. 
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IN THE HIGH COURT OF JUDICATURE an order accepting the evidence of the land- 


AT MADRAS. 


PaBsENr:-~S. Nainar Sundaram, J. 


C. Ganapatby © n Petitioner* 


v. 


R. Anbalagan and others 
Respondents. 


(A) Tamil Nadu Cultivating Tenant’s Protec- 
tion Act (XXV of 1955), section 3 (4) (a) and 
rule 8 (ii) (a) of the Rules framed under the 
Act—Petitioner cultivating tenant—Petition 
for eviction on ground of arrears of rent— 
Notice sent by registered post to petitioner— 
Refuseal to receive the same—Revenue Court 
accepting endorsement on postal cover as 
sufficient proof of service—Tenant set ex 
parte—Landlord examined and order passed 
—Tenant di-ecfed to deposit arrears within 
15 days—Order of the Revenue Court not 
however communicated to thet enant— Amount 
not deposited—Eviction order passed—Order 
whether liable to be quashed. 


(B) Civil Procedure Code (V of 1908), 
Order 5—Applicability to proceedings before 
Revenue Court, 


(C) Tamil Nadu Cultivating Tenants’ Pro- 
fection Act (XXV of 1955), and rule 8 (ii) (a) 
“As far as possible’’—Meaning of. 


The petitioner was a tenant within the 
meaning of the Tamil Nadu Cultivating 
Tenants’ Protection Act. The landlords filed 
application for eviction before the Revenue 
Court alleging that the petitioner was in 
arreats of rent. Notice was sent in the first 
instance itself by registernd post to the tenant 
and it was refused and due endorsement was 
made on the postal cover. There was no 
attempt to serve the tenant by personal 
service. The Revenue Court accepted the 
postal endorsement as sufficient proof of 
service and set tho tenant, ex parfe andpassed 
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` 


19th November, 1982. 
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lords and directed the cultivating tenant to 
deposit Rs. 1,200 within 15 days from that 
date (11th June, 1982), The order of the 
Revenue Court was not communicated to the 
cultivating tenant. The Revenue Court took 
up the matter for orders on 12th July, 1982, 
and since the cultivating tenant did not pay 
the lease arrears as per the order of 11th 
June, 1982 ordered eviction. This order of 
the Revenue Court was challenged in the 
present revision. 


Held:- Neither the provisions of the Act 
nor of the Rules lay down the procedure for 
issue and service of summons. It is only in 
this light due significance and effect has to 
be given to the expression ‘as far as possible’ 
occurring in rule 8 (ii) of the Rules. The 
principles of justice require that an adjudica: 
tion of a controversy should take place in the 
presence of both the parties and when 
proceedings are initiated by one party against, 
another, the presence of the ‘another’ must 
be secured, so as to afford him an opportu- 
nity to make his say in the matter of 
grievance expresed by the party initiating the 
proceedings and it is only with this end in 
view, the imperative provisions of issue and 
service or summons of notice got adumbrated 
in the procedural law and this is what has 
been done in Order 5 of the Code. In the 
absence ofa rule of exclusion, express or 
implied, either in the Act or in the Rules, it 
has to be held that there is no escape from ”’ 
Order 5 of the Code with regard to issue and 
service of notice in the proceedings before 
the Revenue Court. [Para. 7.] 


On the date when the proceedings were 
initiated against the cultivating tenant by the 
landlords before the Revenue Court, rule 9 
in its original form and rule 19-A as 
amended in this State governed the situation. 
Solongas the matter comes within the 
ambit of rules9 to 19-A the Court could 
order service of summons by registered post 
only in addition to and simultaneously with 
the issue of summons for service on the 
defendant personally. Sub-rule (2) of rule 
19-A cannot be read as casting a mandate 
on the Court to accept the postal endorse- - 
ment of refusal as sufficient proof of service 
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on the defendant in this State. Discretion 

remains with the Court to accept the postal 

endorsement of refusal as proper service.. 
[Para. 17.] 


While clause (1) of rule 19-A, Order 5 of the 
Civil Procedure Code, with the proviso 
thereto enjoins upon the Court, if it thinks 
necessary to order postal service, only in 
addition to and simultaneously with 
personal service, clause (2), with 
appropriate amendment in this State, has 
given the discretion to the Court to accept 
or not to accept the postal endorsement 
either of the acknowledgment or of refusal, 
as sufficient proof of service. It can be 
taken that personal service is the normal 
and inescapable rule when the matter 
remains within the ambit of rules 9 to 19-A 
and service by registered post, whereever 
the Court thinks it necessary can only be in 
addition to and simultaneous with personal 
service. In the present case there has been 
a Clear transgression of the express mandates 
of the relevant provisions of Order 5 of the 
Code and hence, the Revenue Court 
committed a grave error of law when it 
chose to proceed against the cultivating 
tenant ex parte. [Para, 20.] 


When there is a blatant omission to follow 
the procedural imperatives by the Revenue 
Court, the fact that the cultivating tenant 
was not inclined to follow up his other 
remedy to get the ex parte order set aside 
need not stand in the way of the High Court 
exercising the power of revision. 


[Para. 19.] 


Cases referred to :— 


Hinde v. Brayan, (1884) I. L, R. 7 Mad. 52; 
Rani v. Deputy Director of Consolidation, 
A. I. R. 1959 All 528 ; Muthiah Nattar ~y. 
Ibrahim Rowther, (1968)1 M.L. J. 190; 
K. Gounder v. Vannimuthu, (1976) 1 M. L. J. 
146 : 89 L. W. 84: A. I. R. 1976 Mad. 269 ; 
Kiroda Sundari Dasi v. Navin Chandra 
Saha, À. I. R. 1916 Cal. 600; K. 4. Desai 
& Company v. Vijayainhji, A.I. R. 1954 
Sau. 84 ; Murugayyan Kangiar v. Maruday- 
yammal, (1956)2 M. L. J. 86:(1956) 69 
L. W. 563; Sri Krishna Rice Mills y. 
Rajagopala, (1958) 2 M. L. J. 143 :71 L. W. 
443 : A. L. R. 1958 Mad. 522 ; Pichai Ammal 


THB MADRAS LAW JOURNAL REPORTS 


i983 


v. Vellayya, I. L., R. (1963) Mad. 672 : 76 
L. W. 24: A. I. R. 1963 Mad. 198; Mohan 
Traders v A.V. M. Cattle and Poultry Feed 
Manufacturing Industries, I. L. R. (1980) 1 
Ker.912 ; Krishna Ayyar v. Kuppan 
Ayyangar, (1970) I. L. R. 30 Mad. 54 (F. B.): 
16 M.L. J. 479 ; Ananthy v. Kesavayya, 
(1920) 39 M.L J. 697:12 L.W. 507: 
A. I. R. 1920 Mad. 962; Leyai Sahib v. 
Ammenammal, (1923) 45 M. L. J. 805 :79 
I. C. 968 : A. L.R. 1924 Mad. 107 ; 
Munassar Bin v. Fatima Begum, A.I. R. 
1975 A. P. 366. 


Petition under section 6 (B)ofthe Tamil 
Nadu Cultivating Tenants’ Protection Act 
read with section 151 of the Code of Civil 
Procedure, praying the High Court to revise 
the order of the Special Collector, Revenue 
Court, Tirunelveli, ‘'dated1 2th July, 1982, and 
made T. C, T. P. No. 212 of 1982. 


M. Srinivasan, for Petitioner. 


S. Sivasubramaniam, P. Pandi, for Respon- 
dents. 


The Court made the following 


ORDBR.—The petitioner is a cultivating 
tenant within the meaning of the Tamil Nadu 
Cultivating Tenants’ Protection Act XXV of 
1955, hereinafter referred to as the Act. 
The respondents herein are the landlords 
within the meaning of the Act. The land- 
lords filed application T. C. T. P. No. 212 
of 1982 on the file of the Special Deputy 
Collector, Revenue Court, Tirunelveli, under 
section 3 (4) (a) of the Act. The ground 
alleged for eviction is arrears of rent in 
respect of the lands concerned, for the year 
1980-81. From the ta passed by the 
Revenue Court dated 11th June, 1982, it is 
found that notice was sent by registered post 
to the cultivating tenant and he refused to 
receive the same, as could be seen from the 
postal endorsement on the cover of the notice 
sent. The Revenue Court accepted this 
endorsement as sufficient proof of service 
and set the cultivating tenant ex parte and 
passed an order on llth June, - 1982, 
accepting the evidence of the second of 
the landlords who was examined in the case, 
and ordered the cultivating tenant to deposit 
Rs. 1,200 towards the lease arrears in respect 
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of the lands concerned dueto the landlords 
for 1980-81, within 15 days frem that date. 
This order of Revenue Couri was admittedly 
not communicated to the cultivating tenant. 
The Revenue Court took up the matter for 
orders on 12th July, 1982, and since the culti- 
vating tenant did not pay the lease arrears as 
per the order dated 11th June, 1982, ordered 
the eviction of the cultivating tenant from 
the lands concerned. This order of the 
Revenue Court is the subject-matter of 
Challenge in the present revision. 


2. Mr. M. Srinivasan, learned counsel for 
the cultivating tenant, would submit that rule 
8 (if) (a) of the Rules framed under the Act, 
hereinafter referred to asthe Rules, directs 
that the proceedings of the Revenue Court 
shall be summary and shall as far as possible 
be governed by the provisions of the Code of 
Civil Procedure, 1908, hereinafter referred to 
as the Code, with regard to the issue and 
service of summons and in the instant case, 
there had beena transgression of the con- 
cerned provisions of the Code with regard to 
the issue and service of summons and hence, 
the entire process adopted by the Revenue 
Courtin proceeding ex parfe against the 
cultivating tenant is tainted with illegality and 
material irregularity, and on this ground, 
learned counsel seeks interference in revision. 
I shal! deal with the submissions made by 
the learned counsel for the cultivating tenant 
in this behalf as well as the counter submis- 
gions made by Mr. S. Sivasubramaniam, 
jearned counsel for the landlords in seriatim. 


3. Mr.M. Srinivasan, learned counsel for 
the cultivating tenant, would state that the 
provisions of Order 5 of the Code will apply 
with equal force to the proceedings before 
the Revenue Court under the Act with regard 
to the issue and service of summons and he 
wants this Court to construe the expression 
‘as. far as = possible’ occurring in 
rule 8 (71) of the Rules as conveying the 
ameaning that in the absence of any inhibition 
express or implied inthe Act or the Rules, 
Order 5 of the Code will have to govern the 
issue and service of summons under the Act 
and the Rules. As against this, Mr S. Siva- 


gsubramaniam, learned counsel for the land-- 


lords, would state that the expression ‘as 
far as possible’ need not be stretched to spell 
out a proposition that the provisions of 
Order 5 of the Code will have to be strictly 
applied and the learned counsel would further 
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submit that a discretion still lay -with the 
Revenue Court to adopt the said provisions 
according to exigencies. | 


4. In Hinde v. Brayan|, a Division Bench 
of this Court, consisting of Innes and 
Muthuswami Ayyar, JJ., had occasion to 
consider the meaning to be attached to the 
expression ‘as far as may be’ occurring in 
section 587 of the Old Code of Civii Proce- 
dure with reference to dealing of second 
appeals by the High Court. In that case, 
the High Court in second appeal, called for 
a finding of fact from the lower appellate 
Court. Sections 566 and 567 which regulated 
the procedure upon the finding on an issue 
sent down by the appellate Court formed part 
of Chapter XLI of the Old Code and the 
provisions of that Chapter were made appli- 
cable by Chapter XLII to proceedings in 
appeals from appellate decrees ‘as far as may 
be’. Innes, J., delivering the judgment of 
of the Division Bench, observed as follows: 


“If these words had the wide meaning of 
‘as far as possible’ we think it could not 
be contended that we are precluded from 
going into the facts in the present case. 
But we think the meaning must be as far 
as in consistent with proceedings in second 
appeal”. 


The above observations, to a very great 
extent, indicate that a wider connotation and 
not a restricted one should be attached to 
the expression ‘as far as possible in contrast 
to ‘as far as may be’. Hence, it is 
permissible to lay down that by virtue of the 
expressions ‘as far as possible’ occurring in 
rule 8 (si) of the Rules, the entirety of Order 
5 of the Code with regard to the issue and 
service of summons will have to govern the 
proceedings before the Revenue Court under 
the Act. 


5, In Rani y. Deputy Director of Consolida- 
tion?, the meaning and effect to be annexed 
to the expression ‘as possible’ occurring in 
Uttar Pradesh Consolidation of Holdings 
Act, 1953, came up for consideration before 
Dhawan, J., and the learned Judge opined 
as follows : 


“This phrase really means that the 
principles are to be observed unless it is 





1. (1884) I. L.R.7 Mad. 52, 
2, A, IR, 1959 All. 528. 
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Not possible to follow them inthe 
particular circumstances of a case’’. 


6. In Muthiah Nattar v. Ibrahim Rowther), 
Ramaprasada Rao, J. as he then was, dealt 
with the question of addition of parties as 
contemplated under rule 8 (ti) (e) of the Rules 
and the following observations of the learned 
Judge are worth noting: 


“Rule 8 of the Madras Cultivating Tenants 
Protection Rules, ordains that every Court 
constituted under the Madras Cultivating 
Tenants’ Protection Act shall have the 
- powers exercisable by a civil Court in the 
trial of suits and in particdlar provides, 
under rule8 (i); that the proceedings 
before the Rent Court shall ‘as far as 
possible’, be governed by the provisions of 
the Code of Civil Procedure, 1908. We are 
here concerned with the addition of parties 
expressly provided for in rule 8 (ii) (e) of 
the}Madras Cultivating Tenants’ Protection 
Rules. Itiscommon ground that unless 
there is anything in the Madras Cultivating 
Tenants’ Protection Act or the Rules pro- 
hibiting the application of any provisions 
of the Code of Civil Procedure, the Code 
is applicable to the proceedings in the 
Revenue Court. No doubt, the provisions 
of the Code of Civil Procedure, ought not 
to be strictly iron-jacketed and rendered 
inelastic. As the Code is mainly con- 
cerned with the procedural law, intended 
to facilitate justice, its application has to 
be sought instead of being avoided, if it is 
so required in the interests of justice.” 


In Æ. Gounder v. Vannimuthu®, Gokula- 
krishnan, J., referred to the observations of 
Ramaprasada Rao, J., as he then was, in the 
above decision and opined that the provi- 
sions of the Code are in all force applicable 
to service of summons in respect of parties 
before the Revenue Court under the Act, 


7. Neither the provisions of the Act nor of 
the Rules lay down the procedure for issue 
and service of summons. It is only in this 
light, we have to give due Significance and 
effect to the expressions ‘as far as possible’ 
Joccurring ła rule 8 (it) of the Rules. The 
principles of justice require that an adjudi- 





1. (1968) 1M.L. J. 190. 
2. (1976)1 M.L. J. 146:89 L, W. 384 :A. I.R. 
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cation of a controversy should take place in 
the presence of both the parties and when 
proceedings are initiated by one party against 
another, the presence of the ‘another’ must 
be secured, so as to afford him an oppor- 
tunity to make his say in the matter o 
grievance expressed by the party initiating 
the proceedings and it is only with this end 
in view, the imperative provisions of issue 
and service of summons or notice got adumb- 
rated in the procedural iaw and this is what 
has been done in Order 5 of the Code. In 
the absence of a rule of exclusion, express or 
implied, either in the Act or the Rules, I 
have to hold, taking note also of the judicial 
pronouncements referred to above that there 
is no escape from Order 5 of the Code with 
regard to issue and service of notice in 
proceedings before the Revenue Court under 
the Act. 


8. Mr. M. Srinivasan, learned counsel for 
the cultivating tefiant, submits that the 
Revenue Court acted in utter disregard of the 
relevant provisions of Order 5 of the Code, 
with regard to service of notice on the culti- 
vating tenant; and it ought not to have 
resorted to the process of sending notice by 
registered post alone, and taken the postal 
endorsement of refusal as proof of service. 
It is notin dispute that notice was sent by 


registered post in the first instance itself. - 


On the other hand, Mr. S. Sivasubramaniam, 
learned counsel for the landlord, wants this 
Court not to take exception to the procedure 
adopted by the Revenue Court in sending the 
notice by registered post only, and the 
learned counsel does not waut to make any 
distinction between notice being taken in the 
first instance and subsequently, and wants to 
sustain the procedure adopted by the 
Revenue Court as perfectly in consonance 
with the relevant provisions of Order 5 of 


the Code. 


9. Before I deal with the legal aspect, 
certain facts which are not disputed before 
me, need restatement. There was noattempt 
atalltoserve the cultivating tenant by 
personal service. Straightway, in the first 
instance itself, service by registered post has 
been resorted to, and the postal endorsement 
of refusal has been treated as proof of service 
and the cultivating tenant, on the hegring 


date, was set ex parle, 
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10. The relevant rules in Qrder 5 of the 
Code have undergone several changes, both 
at the Central and State level. But, we are 
concerned with the rules, as they stood on 
the relevant dates when proceedings were 
initiated before and notice was sent by the 
Revenue Court. But, it will be worthwhile 
to refer to the rules, as they stood earlier and 
the decisions rendered construing them for 
the purpose of appreciating the implications 
and import of the rules as they stand today. 
Rules 9 to 19 of Order 5 of the Code lay down 
the process for service of summons 
personally on the defendant. Of course, 
certain charges were introduced in rule 9 in 
this State earlier, bringing in service of 
summons by post on the defendant and which 
changes now stand omitted and I will have 
occasion to refer to them, presently. 
Rule 9 originally had two clauses and it 
stood as follows: 


“9 (1). Where the defendant resides within 
the jurisdiction of the Court in which the 
suit is instituted, or has an agent resident 
within that jurisdiction who is empowered 
to accept the service of the summons, the 
summons shall, unless the Court otherwise 
directs, be delivered or sent to the proper 
officer to be served by him or one of his 
subordinates. 


(2) The proper officer may be an officer 
of a Court other than that in which the 
suit is instituted, and where he is such an 
officer, the summons may be sent to him 
by post or in such other manner as the 
Court may direct.” 


The rules which followed rule 9, upto rule 19, 
dealt with th: procedure to be adopted for 
securing service of summons contemplated 
under rule 9. As rule9 stood originally as 
aforesaid as well as in rule 19, there was no 
specific reference to service of summons 
by post. Yet, my attention has been drawn 
to two decisions where it was recognised 
that the Court had discretion to order service 
of summons by post. 


Iil. In Kirode Sundari Dasi v. Navin 
Chandra Saha}, a Division Bench of the 
neta ie flee RT a A Ta yf ATR wD La, 
1, A.J,R. 1916 Cal. 600, 


333 


Calcutta High Court, referring to the 
expressions ‘order such service as it thinks 
fit? occurring in rule 19, opined that it is 
open to the Court, even where there has 
been a technical compliance .with the provi- 


“gions of rule 17 to order service in another 


mode, if the Court thinks fit to do so in the 
interests of justice, and the Division Bench 
indicated registered post as a mode of 
serving the summons in a case of the 
description dealt with by it. 


12. In K. A. Desai & Company v~. 
Vijaysinhji*, Chhatpar, J., took note of the 
expression ‘unless the Court otherwise 
directs’ occurring in rule 9 as well as the 
expressions ‘or such service as it thinks fit’ 
occurring in rule 19 and held that they 
enabled the Courtto serve notice by post. 
The learned Judge referred to the other 
rules, namely, rules 20, 25 and 30 (3) of 
Order 5 of the Code, contemplating service 
of summons by post. But they would come 
into play at different contingencies, which 
did not exist in the present case, 
Mr. S. Sivasubramaniam, learned counsel for 
the landlords, would place reliance on the 
above pronouncements to state that the 
Court can order service of summons by post 
only, without resorting to service of 
summons personally, and wants to sustain 
the action of the Revenue Court in ordering 
service of notice by post only on the 
cultivating tenant and that too, in the first 
instonce. How much assistance the learned 
counsel could derive from these pronounce- 
ments for his proposition will be seen when 
the subsequent changes introduced into the 
rules, and in particular rule 19-A introduced 
by Central Act CIV of 1976 are discussed in 
the following paragraphs. That would also 
cover the aspect as to how far the Court can 
treat the postal endorsement of refusal as 
proof of service. 


13. On23rd October, 1959, sub-rule (3) 
was inducted into rule 9 in this State and the 
said sub-rule read as follows : 


(3) Where the defendant resides in 
India whether within jurisdiction of the 


eee a are a a ee 


}. A. L R, 1954 Sau. 84, 
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Gourt in which the suit is instituted or 
not, the Court may direct the proper 
officerto cause a summons under this 


order to be addressed to defendant at the 
place where 
Carries on business or works for gain and 
sent to him by registered post prepaid for 
acknowledgment. An acknowledgment 
purporting to be signed by the defendant 
shall be deemed to be sufficient proof of 
service of such summons.”’ 


This sub-rule (3) gave a direction to the 
Court to direct service by registered post, 
where the defendant resided in India, 
whether within the jurisdiction of the Court 
or not and it further enjoined the Court to 
treat a postal acknowledgment as sufficient 
proof of service. However, it did not 
enable the Court to straight way accept the 
bare postal endorsement of refusal as 
sufficient proof of service. After the 
introduction of sub-rule (3) as aforesaid in 
this State, in Mfurugayyan Kangiar v. 
Marudayyammal} Rajamannar, CJ., dealt 
with a case where the summons sent to the 
defendant by registered post was returned 
with the endorsement of the postman 
‘refused’. Tho learned Chief Justice, after 
pointing out that there was no specific 
provision as to the procedure to be followed 
when a defendant refused to receive a 
summons sent to him by registered post, 
held that probably Order 5, rule 17 of the 
Code, was intended also to servea case 
where the defendant refused to receive the 
summons sent by registered post and to sign 
the acknowledgment thereof, and the 
words in rule 17 ‘where the defendant or his 
agent or such other person as aforesaid 
refuses to sign the acknowledgment’ are 
sufficiently wide to include the case of a 
defendant refusing to sign the acknowledg- 
ment of receipt of a summons sent to him by 
Tegistered post. Since, admittedly, there 
was no affixture of a copy of the summons 
as required by rule 17 of Order 5, it was heid 
that there was no due service of summons in 
accordance with law. The decision was 
rendered on 5th January, 1956. 


re a 


i. (1969)2 M. L, J. 86: 69 L.W. 563. 
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13. Subsequently, by Central Act LXVI 
of 1956, rule 20-A was introduced into Order 
5, The said rule read as follows : 


“20-A. (1) Where for any reason what- 
soever the summons is returned unserved, 
the Court may, either in lieu of or in 
addition to the manner provided for 
service of summons inthe forgoing rules, 
direct the summons to be served by 
registered post addressed to the defendant 
or his agent empowered to accept service 
atthe place where the defendant or his 
agent ordinarily resides or carries fon 
business or personally works for gain. = 


(2) An acknowledgment purporting to be 
signed by the defendant or the agent or an 
endorsement by a postal employee that the 
defendant or the agent refused to take 
delivery may be deemed by the Court 
issuing the summons to be prima facie 
proof of service.” 


This rule enabled the Court, if summons 
could not be properly served under the 
normal procedure in the first instance to 
order either in lieu of or in addition to the 
manner provided for service of summons in 
the preceding rules that summons be served 
by registered post and gave a discretion to 
the Court to accept either the acknowledg- 
ment or the postal endorsement of refusal 
as prima facie proof of service. That could 
be the only construction possible on the 
aforesaid rule. In Sri Krishna Rice Mills v. 
Rajagopala’, Panchapakesa Ayyar, J., dealt 
with thecase of postal endorsement of 
rufusal of summons taken out under rule 9 
(3) incorporated in this State of Order 5 and 
the learned Judge found that there was no 
compliance with rule 17 and following the 
dictum of Rajamannar, CJ., in Murugayyan 
Kangiar v. Marudayyammal*, held that 
service was not sufficient. Of course, the 
learned Judge did not take note of rule 20-A 
intreduced by Central Act LXVI of 1956, but 
this did not alter the principle as pointed 
out by the subsequent pronouncement of a 
Division Bench of this Court, whichis the 
one I am going to refer to now. 


ee 
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14. In Pichai Ammal v. Vellayya', a Division 
Bench of this Court consisting of Rama- 
chandra Iyer, CJ., and Anantanarayanan, J. 
as he then was, was concerned with a case 
where the defendant refused to accept the 
first summons sent by registered post. The 
learned Judges took note of rule 20-A intro- 
duced by Central Act LXVI of of 1956 and 
declined to accept the stand that the said rule 
could be availed of in the “case of a first 

summons sent by registered post. and they 

were further inclined to follow the decision 

of Rajamannar, CJ., in Murugayyan 

Kangiar v. Marudayyammal’, with regard to 

the failure the follow the procedure of affixing 

the copy of the summons as required by rule 

17. The learned Judges further indicated that 
sub-clause (2) of rule 20-A vested a discretion 
in the Court to accept the refusal of postal 

summons as proper Service or not. This 
decision of the Division Bench was rendered 
on 25th October, 1962. On 27th March, 
1963, rule 9 was re-cast, so far as this State 
is concerned, by the amendment of this 
Court, in the following terms, and rule 20-A 

was omitted as a whole: 


“9 (1). Where the defendant resides in 
India, whether within or without the 
jurisdiction of the Court in which the suit 
is instituted, the Court may direct the pro- 
per officer to cause a summons under this 
order to be addressed to the defendant at 
the place, where the ordinarily resides or 
carries on business or works for gain, and 
sent to him by registered post prepaid for 
acknowledgment. 


(2) Where the summons is returned un- 
served or the defendant does not appear 
on the day fixed in the summons, the Court 
may direct that the summons shall be 
delivered or sent to the proper officer to 
be served by him or one of. his subordinates 
on the defendant. 


(3) The proper officer may be an officer 
of a Court other than that in which the 
suit is instituted and where he is such an 
officer, the summons may be sent to him 
by post or in such other manner as the 
Court may direct. ` 
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(4) Notwithstanding anything contained 
in sub-rule (1), where proceedings in Court 
are taken for:— 


(i) 


(ii) punishment of a party for contempt 
of Court, or 


(iii) bringing to sale any property in 
execution of a decree or order of Court, 


notices shall be served only in the manner 
provided for in sub-clause (2)” 


issue of an injunction, or 


After the substitution in this State, clause (1) 
of rule 9 enabled the Court to cause summons 
to be served on defendant by registered 
post even in the first instance. Clause (2) of 
rule 9, however, stated that if the summons 
was returned unserved or the defendant did not 
appear on the day fixed in the summons, the 
Court should resort to the normal process of 
personal service. There was no provisions 
to treat the postal acknowledgment of refusal 
as sufficient proof of service. 


13. In X. Gounder yv. Vannimu thu}, Gokula- 
krishnan, J., dealt with a case arising under 
the Act, where the Revenue Court treated 
the postal endorsement of refusal of notice 
sent through post in the first instance as proof 
of service and an ex parte order of eviction 
was passed. Construing the provisions of 
rule 9 of Order 5 of the Code, as substituted 
in this State, the learned Judge held that the 
Revenue Court ought to have followed the 
procedure under clause (2) of rule 9 and in 
the absence of such procedure having 
been adopted the service was defective and 
ae parte order of eviction needed setting 
aside. 


16. Central Act CIV of 1976 brought about 
very many changes into the Code. It did 
away with rule 20-A (which rule even earlier 
stood omitted so far as this State is concerned 
with effect from 27th March, 1963) and 
introduced rule 19-A. Rule 19-A reads as 
follows : 


“19-A. Simultaneous issue of summons for 
service by post in addition to Personal 
service.—(1) The Court shall, in addition 
to, and simultaneously with, the issue of 
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summons for service in the manner 
provided in rules 9 to 19 (both inclusive), 
also direct the summons to be served by 
registered post, acknowledgment due, 
addressed to the defendant, or his agent 
empowered to accept the service, at the 
place where the defendant, or his agent, 
actually and voluntarily resides or carries 
on business or personally works for gain: 


Provided that nothing in this sub-rule shall 
require the Court to issue summons for 
service by registered post, where, in the 
circumstances of the case, the Court con- 
siders it necessary. 


(2) When an acknowledgment purport 
ing to be signed by the defendant or his 
agent is received by the Court or the postal 
article containing the summons is received 
back by the Court with an endorsement 
purporting to have been made by a postal 
employee to the effect that the defendant 
or his agent had retused to take delivery 
of the postal article containing the 
summons, when tendered to him, the 


Court issuing the summons shall declare ` 


that the summons had been duly served on 
the defendent: 


Provided that where the summons was 
properly addressed, prepaid and duly sent 
by registered post, acknowledgment due, 
the declaration referred to in this sub-rule 
shall be made notwithstanding the fact 
that the acknowledgment having been lost 
or mislaid, or for any other reason, has 
not been received by the Court within thirty 
days from the date of the issue of the 
summons. 


Rule 17 was also slightly amended by Central 
Act CIV of 1976, but it did not very much 
alter the substance of the procedure to be 
adopted when the defendant refuses to accept 
service or cannot be found. In 1980, by 
amendments introduced by this Court in 
SRO. C-43/80, rule 9 intoduced earlier with 
effect from 27th March, 1963, was repealed 
and the word ‘shall’ in sub-rule (2) of rule 
19-A, occurring between the words ‘the Court 
issuing the summons’ and ‘declare that the 
summons had been...............2 was gub- 
stituted by the word ‘may’ and the proviso to 
sub-rule (2) was repealed. Sub-rule (2) of 
rule 19-A as per the Central enactment could 
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be construed to state that it Wasa mandate 
to the Court to treat the postal endorsement 
of refusal as due service on the defendant. 
But, the amendments introduced by this 
Court in this State gave a discretion to the 
Court to treat the postal endorsement of 
refusal as due service on the defendant by 
the significant substitution of the word ‘may’ 
in the place of ‘shall’. Further more, rule 9, 
as it stood originally enacted, has been 
restored for the application. in this State. 


17. On the date when the proceedings were 
initiated against the cultivating tenant by the 
landlords before the Revenue Court, rule 9, 
in its original form andrule 19-A, as amended 
in this: State, governed the situation. In the 
light of these rules. can it be stated that the 
Courtcan order service of summons by 
Tegistered post only and treat the postal 
endorsement of refusal as proof of service on 
the defendant ? Sub-rule (1) of rule 19-A, 
along with its proviso, is unambiguous and 
is clear in its terms when it lays down that 
whenever the Court deems fit to order service 
of summons by registered post, it shall be 
only in addition to, and simultaneously with 
the issue of summons for service in the 
manner provided in rules9 to 19 (both 
inclusive). No power could be spelt out for 
Court to order service of summons by 
registered pest only, so long as the matter 
comes within the ambit of rules 9 to 19-A. 
The other rules, like rules 20, 25 and 30 (3), 
will come into play in different contingencies, 
about which we are not concered in the 
present case. As to how far the Court 
could accept the postal endorsement 
of refusal as sufficient proof of service on 
the defendant in those contingencies, is a 
question that does not require an sel ee 
tion and answer in the present case. The 
expressions ‘unless the Court otherwise 
directs’ occurring in sub-rule (1) of rule 9 
and the expressions ‘order such service ‘as it 
thinks fit’ occurring in rule 19, will have to 
be viewed for the purpose of any direction 
or order by the Court for service by regis- 
tered post only in the light of the mandate 
found expressed in rule 19-A. Solong as the 
matter comes within the ambit of rules 9 to 
19-A, the Court could order service of 
summons, by registered post only in addi- 
tion to, and simultaneoasly with the issue of 
summons fer service on the defendant 
personally, as contemplated in rules 9 to 19 
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(both inclusive). There is no escape from 
this legal implication. Sub-rule (2) of rule 
19-A also cannot be read as castinga 
mandate on the Court to accept the postal 
endorsement of refusal as sufficient proof of 
Service on the defendant, because so far as 
this State is concerned, the expression ‘shall’ 
occurring in the last portion of the sub-rule 
has been deleted and significantly the expres- 
sion ‘may’ has been substituted in its place. 
Hence, the discretion remains with the Court 
to accept the postal endorsement of refusal as 
proper service or not. 


18. Before a Division Bench of the Kerala 
High Court, the impact of rule 19-A intro- 
duced by Central Act CIV of 1976. on sub- 
rule (3) of rule 9 came up for consideration 
in Mohan Traders v. A.V.M. Cattle and 
Poultry Feed Manufacturing Industries’, and 
it has been observed as follows : 


“It follows that under the law as it stands 
now, service of summons through 
registered post is permitted only in addi- 
tion to and simultaneously with the issue 
of summons for service in the manner 
provided in rules 9 to 19. An endorsement 
of refusal can be acted upon only if the 
procedure in Order 5, rule 19-A has been 
followed” 


The Divisio Bench further held that sub- 
rule (3) of rule 9 prevailing in that State, 
which rule was in pari materia the same as 
the one introduced in this State’ on 23rd 
October, 1951, stood repealed by virtue of 
its inconsistency with the amendments intro- 
duced by Central Act CIV of 1976. 


19. Apart from the explicit language of the 
rovisions concerned, as they stand framed 
in this State, there is avalid and sound 
reason for construing the said provisions in 
the above manner. When the matter comes 
within the purview of rules 9 to 19-A, 
personal service as such cannot be skipped 
over. Service by registered post could only 
be in addition to and simultaneous with the 
process for personel service. The object of 
the provisions is apparently to secure the 


1. I. L.R. (1980) 1 Ker, 612, 
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presence of the defendant. The process of 
personal service will necessarily have to 
adhere to the rules governing the same and in 
particular rule 17. When service by regis- 
téred post is resorted to, both in addition 
toand simultaneous with the process for 
personal service, there is a discretion with 
the Court to accept or not to accept either 
the postal acknowledgment duly signed or 
the postal endorsement of’ refusal, as 
sufficient proof of service. The vesting of 
such a discretion with the Court, as stated 
above, has got a sound and valid reason 
behind it. Itis not as if Courts have not 
Come across cases of malpractices on the 
part of, not a very honest postman making 
endorsements of ‘refusal’ at the instance of 
the opposite party without even tendering 
the postal cover to the concerned party, and 
if the Court is to be left without a discretion, 
but to accept such an endorsement as suffi- 
cient proof or service, it will definitely lead 
to a miscarriage of justice. While clause (1) 
of rule 19-A with the proviso thereto enjoins 
upon the Court, if it thinks necessary to 
order postal service, only in addition to and 
simultaneous with personal service, clause (2) 
with the appropriate amendment in this 
State, has given the discretion to the Court 
to accept or not to accept the postal endorse- 
ment either of the acknowledgment or of 
refusal, as suffiicient proof of service 
Hence, we can take it that personal service is 
the normal and inescapable rule when the 
matter remains within the ambit of rules 9 
to 19-A and service by registered post, 
wherever the Court thinks it necessary, can 
only be in addition to and simultaneous with 
personal service. In the present case, 
there has beena clear transgression of the 
express mandates of the relevant provisions 
of Order 5 of the Code and hence, the 
Revenue Court committed a grave error of 
law when it chose to proceed against the 
cultivating tenant ex parte. ' | 


20. Mr. S. Sivasubramaniam, learned 
counsel for the landlords, would submit that 
as against orders passed ex parte by the 
Revenue Court, the cultivating tenant has a 
remedy by way of an application to set aside 
the ex parte orders and rule 8 (ri) (f) of the 
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Rules provides or such a remedy and the 
question of propriety on the part of the 
Revenue Court in proceeding against the 
cultivating tenant ex parte should be agitated 
only by resorting to such process and not in 
the revision against the final orders When 
an ex parte decree has been passed, the party 
aggrieved can either seek to have it set aside 
by resorting to the process provided there- 
for, or file an appeal as against the ex parte 
decree. Both the remedies can also be 
prosecuted concurrently as long as no 
decision is given in either of them. But, 
where the appellate Court gives a decision in 
the appeal, then the ex parte decree of the 
first Court is superseded and the process of 
setting aside the ex parte decree cannot be 
prosecuted. If, before the decision in the 
appealis given, the ex parte decree is set 
aside, the decree appealed against ceases to 
exist and tne appeal becomes infructuous. 
Where no ipplication has been filed to set 
aside the ex parte decree and only a regular 
appeal has been filed, the appellate Court 
can go into the question of propriety of 
setting the defendant ex parte and if it finds 
a warrant for it, can remand the case for 
re-trial. The above view has been expressed 
bya Full Bench of this Court in Krishna 
Ayyar v. Kuppan Ayyangar’. If, however 
the application to set aside the ex parte 
decree has been dismissed on merits, 
the appellate Court is precluded from 
discussing the propriety of setting the defen- 
dant ex parte, but can decide the case on 
merits. This is the settled view of this 
Court. Reference could be made to the 
decision of a Division Bench of this Court 
in Asethu v. Kesavayya*, where the decision 
of the Full Bench in Krishna Ayyer v. Kuppan 
Ayyangar+, was distinguished, as well as the 
subsequent decision of another Division 
Bench of this Court in Levai Sahie v. 
Ammenammal', and the decision of a single 
Judge of this Court- in Lakshmi Ammal v. 
Devadas Nayudu*. The above pronounce- 
ments of this Court have been adhered to by 
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a Division Bench of the Andhra Pradesh 
High Court in Munassar Bin v. Fatima 
Begum', If there had been no adjudication 
on merits with regard to the propriety of 
proceeding against the defendant ex parte; 
in the application preferred to set aside the 
ex parte decree, as ina case where such an 
application was dismissed for default or 
withdrawn and there is no finding on merits, 
it will be competent for the appellate Court 
to go into the question of propriety of 
proceeding against the defendant ex parte. 
The principle is, the appellate Court is 
clothed with the same powers as the first 
Court in passing appropriate orders, but if a 
decision has already been rendered by the 
first Court on merits in an application to 
set aside the ex parte decree, that will have 
to govern the situation and that will inhibit 
the appellate Cuurt, which is seized with the 
regular appeal as against the ex parte decree, 
from going into the propriety of setting the 
defendant ex parte, and it is open to the 
defendant to canvass the order passed by the 
first Court in the application to set aside the 
ex parfe decree in accordance with the 
process provided therefor. But, if there had 
been no application preferred for setting 
aside the ex parfe decree or if such an 
application preferred had not been 
adjudicated on merits, such as in the case of 
a dismissal for default - or withdrawal, 
the appellate Court can canvass the propriety 
of setting the defendant ex parte. The 
above principles will apply with equal force, 
irrespective of the fact that the remedy is one 
of revision instead of an appeal, when a. 
revision alone is the remedy provided as 
against the final order. In the present case, 
Mr. M. Srinivasan, learned counsel for the 
cultivating tenant, has brought to my notice 
that applications preferred by the cultivating 
tenant to set aside the ex parte order as well 
as for stay had been returned by the 
Revenue Court, stating that the application 
for setting aside the ex parte order was time- 
barred and further, there was no provision 
to grant stay, and the cultivating tenant has 
not prosecuted this processfurther. Learned 
counsel produces the original papers 
returned by the Revenue Court and has also 
filed a typed set consisting of copies of the 
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same. This is not being disputed by the 
learned counsel for the landlords. This 
establishes that there is no prosecution of 
the process for setting aside the ex parte 
order and there is no adjudication on merits 
in any application to set aside the ex parte 
order. The» rule enunciated in Krishna 
Ayyar v. Kuppan Ayyangar', would squarely 
apply and this Court need not be deterred 
from adjudicating in this revision the 
propriety of setting the cultivating tenant 
ex parte. When there is a blatant omission 
to followthe procedural imperatives by the 
Revenue Court, the fact that the the cultivat- 
ing tenant is not inclined to follow up the 
other remedy need not stand in the way of 
this Court exercising the power of revision. 


21. It is true that the matter has come 
past the two stages, namely, the Stage of 
determining the arrears of rent and granting 
time to the cultivating tenant to deposit and 
the second stage of passing an order of 
eviction on account of the failure of the 
cultivating tenant to make the deposit. The 


first order is dated -> lith June, 
1982 and the second order is dated 
12th July, 1982. The second order 


is only consequential to the first one and the 
legal infirmity of setting the cultivating tenant 
ex parte continued even at the second stage 
because, admittedly, there was no communi- 
cation of the first order to the cultivating 
tenant andthe second order also stands 
tainted with the -same legal infirmity. But, 
the present revision havig been preferred 
Only against the second order, dated 12th 
July, 1982, this Court can only interfere in so 
far as this order is concerned. Mr. M. Srini- 
vasan, learned counsel for the cultivating 
tenant, submitted that his client will be 
content if the second order is set aside and he 
does not want to canvass the determination 
with regard to the quantum of the arrears of 
rent, and he further states that his client will 
be satisfied if the Revenue Court affords him 
an opportunity to make the deposit within 
a time to be provided therefor. 


22. The discussion of law on the back- 
ground of the facts of the Case, compels me 
to interfere in revision and accordingly, this 
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revision is allowed and the order of the 
Special Deputy Collector, Revenue Court, 
Tirunelveli, made in T. C. T. P. No. 212 of 
1982 is set aside and the matter will stand 
remitted back to his file for him to consider 
the same afresh after affording an opportunity 
to the cultivating tenant to make the deposit 
of the arrears of rent determined and giving 
him the requisite time therefor. There will 
be no order as to Costs in this revision. 


23. After the judgment was pronounced, 
Mr. M. Srinivasan, learned counsel for the 
cultivating tenant, submits that pursuant 
to the order passed by the Revenue Court, 
the landlords have got delivery of possession 
recorded through the Revenue Court and he 
requests this Court to exercise the powers 
under section 6-BB of the Act. Mr. S. Sivasu- 
bramanian, learned counsel for the land- 
lords, submits that his clients have in fact 
taken possession. Now that the order of 
eviction passed by the Revenue Court has 
been set aside, I find a warrant for exercising 
the powers under section 6-BB of the Act. 
While the learned counsel for the landlords 
would state that there are standing crops, the 
learned counsel for the cultivating tenant 
would not admit this. The landlords are 
directed to restore possession of the lands in 
question to the cultivating tenant and asa 
matter of caution, the landlords will have 
three months from to-day to restore posses- 
sion of the lands in question to the cultivat- 
ing tenant. 


R. S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE ` 


AT MADRAS. 


PRESENT:—Maheswaran, J. 


M. R. P. Chandrasekaran 
... Appellant/Accused* 


Prevention of Corruption Act (II of 1947). 
sections 5 (2) and (5) (1) (d) and section 461 
of Indian Penal Code (XLV of 1860), Public 
servant receiving bribe amply proved—Want 
of finding under section 161 of Indian Penal 
Code—Would not preclude the Court from 
convicting the accused under section 5 (1) (d) 
of Act II of 1947, if the facts make out the 
ingredients of that offence. 


One of the circumstances to corroborate the 
evidence of the complainant is giving of the 
report by the complainant to the anti-corrup- 
tion police. The evidence of P. W. 1 as 
regards the demand is amply corroborated by 
both the evidence of P. W. 2 and by the 
complaint, Exhibit P-4, preferred by P. W. 
1 on 30th December, 1977. The details 
about the phenolphthalein test by P.W. 
5 and about the recovery of the 
incriminating currency notes and about the 
conduct of the appellant who got pertubed 
when P. W. 5 challenged him, are clearly 
noted in Exhibit P-6, the athakshi. P. W. 5 
though a _ police officer, is not a 
partisan witness. There is nothing in the 
cross-examination of the police officer to 
discard his testimony. Apart from the evi- 
dence of P. Ws. 3, 4 and 5 which proves 
the recovery of incriminating currency notes 
from the appellant, there is the conduct of 
the appellant which is relevant under section 
3 of the Evidence Act. When the raiding 
party entered the office of the appellant and 
revealed their identity, the appellant was very 
much perturbed and was disturbed, mentally. 
The fact is spoken to by P Ws. 1, 3 and 
4 also by P. W. 5. This conduct of the 
appellant finds reference in Exhibit P-6, the 
athakshi prepared by P. W. 5 and 
attested by P. Ws. 3 and4. In this case, 
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the evidence as regards the conduct of the 
appellant that he was perturbed and was 
mentally disturbed when the identity of the 
police officer was revealed to him lends 
assurance to the evidence of P. W. 1. 

[Paras. 7, 8 and 11.] 


Though a charge has been framed under 
section 161, Indian Penal Code, the Special 
Judge has not discussed nor has given any 
finding in regard to the offence under section 
161, Indian Penal Code. It must therefore 
be deemed that he has not convicted the 
appellant of that offence. Even if there is no 
conviction under section 161, Indian Penal 
Code, there is no impediment to convict the 
appellant under section 5 (1) (d) of the Pre- 
vention of Corruption Act, if the ingredients 
of that offence are brought home. In order 
to bring the charge home to the accused 
person under clause (d) of sub-section (1) of 
section 5, it is not necessary that the public 
servant in question while misconducting him- 
self should have done so in the discharge of 
his duty. It is therefore clear that clause (d) 
of sub-section (1) of section 5 of the Preven- 
tion of Corruption Act is wider in scope 
than section 161, Indian Penal Code. 
(Para. 12.] 


Cases referred to:— 
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tion, (1979) M. L. J. (Cri.) 419 : (1979) 3 
S. C. C. 90: (1979) 1 S C.J. 512: (1979) 
S.C. C. (Crl.) 656: 1979 Crl L.J. 329: 
(1979) 2 S. G. R. 330 : A. I. R. 1979 S. C. 400 ; 
Maha Singh v. State (Delhi Administration), 
(1976) 3 S. C. R. 119 : (1976) Cri. L. J. 346 : 
(1976) 1 S. C. C. 644 : (1976) S C., C. (Crl.) 
135: A. I. R. 1976 S. C. 449 ; State of 
Madras v. Vaidyanatha Iyer, 1958 S. C.J. 
335 : 1958 S.'C. R. 580 : (1958) 1 An. W. R. 
(S.C.) 136 : 1958 1M. L. J (S.C.) 136: 
(1958) M. L.J. (Cri.) 299: A.I. R. 1958 
S. C. 61 ; Daneshwar Narain Saxena v. 
Delhi Administration, (1962) 2 An. W.R. 
tf C.) 164: (1962) M. L. J. (Cri.) 645: 

LL, (S. C.) 164: (1962) 2 
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1962 S. C. 195 ; Zwinglee Ariel v. State of 
M. P. (1954) 55 Crl. L. J. 230: A.I. R. 
1954 X. C. 15; Rao Shiv Bahadur Singh v. 
The State of U. P. 1954 S. C. J. 362 :1954 
S.C. R. 1098 : A, I. R. 1954 S. C. 322 
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Appeal against the judgmeni of the Special 
Judge and Chief Judicial Magistrate, 
Tirunelveli in Special Case No. 4 of 1978. 


The accused was directed to be released on 
bail as per the order of this Court, dated 
25th June, 1979 inCrl. M. P. No. 3489 of 
1979, 


T. S. Arunachalam 
Appellant. 


T. Govindarajulu, for Public Prosecutor on 
behalf of State. 


The Court delivered the following 


JUDGMENT.—The appellant in this case has 
been convicted of an offence punishable under 
section 5 (2) of the Prevention of Corruption 
Act and has been sentenced to rigorous 
imprisonment for three months and to a fine 
of Rs. 100 by the learned Special Judge and 
Chief Judicial Magistrate, Tirunelveli. 
(Though a charge under section 161, Indian 
Penal Code is framed, the Special Judge has 
not discussed anything about it and has not 
given any finding in respect of that charge. 
It is a matter of regret that he has not given 
a finding as to whether the appellant is 
guilty of the offence under section 5 (1) (d) 
of the Prevention of Corruption Act also.) 


for D. Ravindran, for 


2. The facts leading to the conviction of the 
appellant are few and may be stated. The 
appellant was an Assistant in the District 
Registrars Office at Tenkasi. P. W.1 
Rajalingam, is the President of a society 
called ‘‘Soul International Society” P.W, 
2 is the Vice president. P. Ws. 1 
and 2 went on 26th December, 1977, to the 
office of the District Registrar at Tenkasi for 
registering the society. The appellant was an 
Assistant in B-l section and P. W. 1 
gave Exhibit P-2, the memorandum and 
Exhibit P-3 the Rules of the Society and an 
application Exhibit P-1, to register the society 
under Act XXI of 1860. The application 
bears an’ endorsement of P. W. 4, the District 
Registrar, directing the Joint Sub-Registrar 
to receive asum Rs. 50 towards registration 
charges. P. Ws. 1 and 2 paid the amount and 
at about 12-00 noon P. W. 1 asked the 
appellant to hand over the receipt, where- 
upon the appellant told P.W. 1 that he 
had sent the receipt for the signature of the 
District Registrar and that it would take 
some time. But, P. W. 1 told the appellant 
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that he has complied with all the rules and 
had also paid the registration charges and 
there was no.impediment for him to give the 
receipt, whereupon the appellant told P. W. 
l that if he wants the receipt and the. 
certificate of registration, he has to pay him 

a bribe of Rs. 50. P. W. 1 again told the 

appellant that as it is a society, it would not 

be proper to pay a sum of Rs. 50 as bribe as 

one cannot account for such expenditure. 

But, however, P. Ws. 1 and 2 were made to 

wait till 5-00 P. M. aid then the appellant 

told them that the District Registrar had gone 

out. P, W. 1 wanted to know when he will get 

the receipt and the document, and certificate 

of registration, and he was told that he 

should get it when pays Rs. 50 after two days 

But, P. W. land 2 decided to see the 
Vigilance Officer. - 


3. On 30th December, 1977, P. W. 1 
gave Exhibit P-4,a complaint mentioning 
abouwt the demand made by the appellant. 
P. W. 5, the Vigilance Inspector, asked 
him to go over to his office at about 1-30 
P.M. and accordingly P. W. 1went to 
the Vigilance Inspector and he found P. W. 
3, Deputy Agricultural Officer, and 
another person, an assistant from the 
Collectorate. P. W. 1 was introduced 
to them. Exhibit P-4 was read over to those 
present there and P.W. 1 produced two 
currency notes of twenty-rupee denomination 
and one currency note of ten rupee denomina- 
tion. P.W. 5 wanted to demonstrate 
the phenolpthalein test and for that purpose 
smeared phenolphthalein powder and then 
prepared asolution of sodium carbonate 
and dipped his fingers and the solution 
turned pink. He gave the currency notes to 
P. W. l after noting the numbers of the 
currency notes in Exhibit P-5, an athakshi. 
Later on at about 2-45 p. m., P. Ws. 5, and 
l and others went to Tenkasi. P.W. 1 
was dropped near the Government Hospital. 
He was instructed to give a pre-concerted 
signal of seratching his head if the appellant 
receives the amount. Accordingly, P. W. 
I went to the office of the appellant and 
asked him whether the certificate of registra- 
tion is ready. Thereupon, the appellant told 
him that the signature of the District 
Registrar has not yet been obtained and he 
asked P. W. 1 whether he has brought 
the money. Thereupon, P. W. 1 
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gave the money and the appellant received 
it and kept it in the drawer of the table. 
P.W. 1 came out and gave the agreed 
signaland P. Ws. 5 and 3 others entered 
the room. P. W. iwas aliso in the room 
of the appellant. P. W. 5 introduced 
himself to the appellant and the appellant 
was visibly perturbed. P. W. 5 prepared 
a solution of sodium corbonate and dipped 
the fingers of the right hand of the appellant 
and there was no change in the solution. 
Later, he dipped the fingers of the left hand 
of the appellant and the solution turned 
pink.. P. W. 5asked the appellant as to 
whether he has received the bribe amounts. 
The appellant first hesitated, but then took 
out from the drawer of the table the amount, 
M. Os. 1 to 3. P. W. 5 verifed the 
numbers of the currency notes with the 
numbers noted in the athakshi, Exhibit P-5, 
and he seized those currency notes, M. Os. I 
to 3, under an athakshi, Exhibit P-6. After 
obtaining sanction from P. W. 4, P. W. 5 laid 
the charge sheet. 


4. The defence was one of denial. According 
to the appellant, P. W. 1 had visited him 
twice or thrice in connection with the 
registration of the society, that on the date 
in question he came with the memorandum 
of the Society, but without an application 
that he asked him to have attestation of two 
personed on the memorandum, that P. W. 1 
got the sigaature of a person who happened 
to be there, but then he asked P, W. 
1 to pay the registration fee, that again 
when he came at 3-30 P.s he told P.W. 1 
that he has sent all the papers to the District 
Registrar for being signed by him and asked 
him to wait and take the papers, but P W. 
I stated that he was being sent from 
pillar to post and vowed to take vengeance. 


He would also say that a faise case has been 
foisted on him. 


S. The Special Judge and Chief Judicial 
Magistrate, Tirunelveli, on the evidence 
adduced before him, came to the conclusion 
that the accused is guilty of. the offence 
punishable under section 5 (2) of the Preven- 
tion of Corruption Act and convicted and 
sentenced him as stated above. The appellant 
challenges that judgment in this appeal, 


6. P. W. 1, the President of “Soul 
Int2roational Society” wanted to have his 
society registered and for that purpose went 
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to the District Registrar’s Office at Tonkasi. 
The appellant, who was an Assistant in B-1 
section, attended to this work and the 
appellant handed over Exhibit P-1, the 
application, P-2, the memorandum, and 
Exhibit P-3, the Rules and Regulations of 
the Society. P. W. 1 was directed to pay 
Rs. 50 towards registration charges which he 
paid. He waited for some time and then when 
he asked the appellant forthe registration 
certificate and the receipt for payment of 
Rs. 50 was told by the appellant that if he 
wants them quickly, he has to pay him a sum 
of Rs. 50 as bribe. P. W. 1 told him 
that he could not pay this amount as the 
payment cannot be shown in the accounts of 
the society. P. W. 2, the Vice-President 
of the society, who accompanied P. W. 1 also 
heard about the demand made on P. W. 
1 by the appellant.: The evidence of P. W. 
1 about the demand is very clearly corrobo- 
rated by the evidence of P. W. 2. There 
is nothing in their evidence to show that they 
had any animus against him. A suggestion 
was thrown to P. W. 1 that the 
appellant asked P.W.1 as to whether 
they are starting the society in order to get 
aid ;from foreign societies and to commit 
fraud and that on that account there was a 
heated discussion. But this suggestion was 
repelled by both P. Ws 1 and 2. The 
appellant has examined D. W. 1 a 
witness to show that there was heated dis- 
cussion between P. W. 1 and the 
appellant. According to him, the appellant 
is said to have asked P. W. | whether they 
are starting the society to get money from 
foreigners and P. W. 1 vowed that he 
will see that the appellant loses his job. One 
cannot persuade oneself to believe that by 
merely asking whether they are trying to get 
foreign aid by starting the society, P. W.1 
the President of the Society, would say that 
he willsee that the appellant foses his job. 
Further, D. W. 1 has stated in cross- 
examination that he does not know asto 
what transpired between the appellant and 
P. W. i The demand was on 26th. 
December, 1977. It is also evident that P. W. 
1 has not received either the certificate 
of registration or the receipt for payment of 
Rs. 50 as they are available on record. 


7.. According to the prosecution, the 
appellant seems to have told P. W. 1 and 2 
that the officer has gone out and that he has 
not signed the papers. ButP.W. 4 the 


Yj CHANDRASEKARAN, In 
District Registrar, has stated that he left the 
office only at about 6-30 Pp. mM. In Exhibit 
P-4 the complaint preferred by P. W. 1 
to P.W. S5the Vigilance Officer, there is 
clear reference to the demand made on him 
by the appellant for the bribe amount of 
Rs, 50. In Prakash Chand v. State (Delhi 
Administration), the Supreme Court took the 
view that one of the circumstances to corro- 
borate the evidence of the complainant is 
giving of the report by the complainant to the 
anti-corruption police. The following 
mae of the Supreme Court make it 
clear: 


“Corroboration to the evidence of P. W. 
6 if considered necessary, may be 
found in the following circumstances : First 
his evidence is corroborated by the report 
Exhibit P. W. 1/A which he gave to P. W. 
9 that day”. 


8. The complaint was given on 30th 
December, 1977, perhaps after some deliber- 
ation. There is evidence that P. Ws. No. 1 
and 2 consulted the members of the society 
whether to pay the amount or to approach 
the vigilance department. Therefore the 
evidence P. W.1 as regards the demand 
is amply corroborated by both evidence of 
P. W. 2 and by the complaint, Exhibit 
ee preferred by P. W. 1 on 30th December, 
1977, 


9, The next important event is passing of 
the sum of Rs. 50 by way of bribe or illegal 
gratification by P. W. 1 and the receipt 
of the same by-the appellant. On this aspect 
there is the clear testimony of P. W. 1 which 
is corroborated by the result of phenolph- 
thalein test conducted on the appellant and 
the evidence of P. Ws. 3,4and 5. P. W. 
1 gave the complaint, Exhibit P-4, to 
to P. W. 5 at about 12-00 noon in his office at 
Palayamcottai. He was asked to come back 
at about 1-30 P. M. by P. W. 5. At 1-30 P. M. 
P. W. 5 introduced P. W. 1 to P.W. 
3and another and also read over the 
complaint. One Arumugam. P. W. 1 then 
produced a sum of Rs. 50 two currency notes 
of twenty rupee denomination and one ten 
rupee curreney note. P. W.5 then demon- 





1. (1979) M.L. J (Crl.) 419: (1979) 3 S C C. 
90: (1979) 1 S. C. J. 512: (1979) S. C.C. (Crl.) 
656: ae Cri. L. J. 329: (1979)2 S C,R. 330: 
A. 1, R. 1979 S. ©. 400, 
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strated to them the phenolphthalein test 
and after that smeared the phenolphthalein 
powder on the notes and gave them to P. W. 
. the pre-concerted signal was to 
scratch his head if the appellant receive the 
amount, while the case of P. W. 5 is 
that P. W. 1 should raise his hand above 
the head. Nothing much turns on this 
discrepancy in the evidence asthe raiding 
cfficers have clearly acted upon the signal 
given by P.W. 1 when the appellant 
received the amount. P. W.5 has noted 
the numbers of the currency notes given by 
P. W. 1 in Exhibit P-5 the athakshi 
The evidence of P. W. 1 shows that 
P. W. 5 and 3 and others accompanied 
by P. Ws. 1 went ina jeep, that the jeep 
was stopped at a place near the Government 
Hospital and P. W. 1 was asked to 
proceed. Later, P. W. 1 was followed by 
P. Ws. 3 and 5 and the police party. 
P. W. 1 saw the appellant and asked him 
for the receipt and the certificate of registra- 
tion but the appellant asked P. W. 1 
whether he has brought the amount and on 
being told that he had brought the amount, 
the appellant took the amount which P. W. 
1 tendered and placed it inside the 
drawer of his table and then P. W. 1 
came out and gave the signal and the raiding 
party entered the room of the appellant and 
P. W. 5 conducted the ‘phenolphthalein 
test. Heimmersed the fingers of the right 
hand of the appellant inside the solution of 
sodium corbonate. As nothing happened to 
the solution, the fingers of the left hand of 
the appellant, were immersed in the solution 
of sodium corbonate, prepared separately 
and the solution turned pink. P. W. 1 
further says that when P. W. 5 revealed 
his identity the appellant got perturbed and 
when questioned whether he received the 
bribe amount, he did not answer first and 
then took out the amount from the drawer of 
the table and gave it to P.W. 5 who 
compared the numbers of the currency notes 
noted in Exhibit P-5, the athkashi earlier 
prepared and P. W. 5 found them to 
accord with those numbers. P. W. 5 
then prepared Exhibit P-6,an athkashi 
incorporating in it, all that had happened in 
the office of the appellant. The evidence of 
P. W. 1 about the raid by the police 
party of the office of the appellant with 
P. W. 3 and others, is corroborated, by thy 
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evidence of P. W. 3 himself and the evidence 
of P. W. 4., the District Registrar, who 
was in that office at that time and by P. W. 5 
the investigating officer. P. W. 3 Deputy 
Agricultural Officer, speaks about the signal 
given by P.W. 1 after the receipt of the 
money by the appellant and their entering 
the room of tte appellant and P. W. 5 
conducting the phenolphthalein test and then 
questioning the appellant about the receirt 
of the money and the appellant producing 
the mouey from out of the drawer of the 
table and P. W. 5 comparing the notes 
with ths numbers of the ourrency notes 
noted in Exhibit P-5 and then preparing 
Exhibit P-6, the athakshi and his attesting 
Exhibit P-6. P. W 4 was informed 
about the raid by the peon of his office and 
he went to the place where the appellant was 
and healso witnessed the phenolphthalein test 
conducted by P. W. 5. He corroborated 
the evidence P. W. 3. He also speaks 
about the appellant producing the money 
from the drawer of his table. He has also 
attested Exhibit P-6, the afthakshi. P. W 
5, investigating officer, has also spoken 
aboutthe raid. His evidence is corroborated 
in all material particulars by the evidence of 
of P. Ws. 1,3 and 4. The numbers of the 
currency notes produced by the appellant 
accorded with the numbers noted in Exhibit 
P-5, the athakshi. The evidence adduced by 
the prosecution therefore clearly establishes 
that P. W. 1 has paid Rs. 50the bribe 
amount, and it was received by the appellant 
and kept in the drawers of his table and that 
the phenolphthalein test proved positive 
when the fingers of the left hand of the 
appellant were dipped in the solution of 
sodium corbonate prepared by P. W, 5 
and that the appellant produced the money 
from the drawer of the table. 


10. It is now contended for the appellant 
by the learned counsel that the evidence of 
the prosecution witnesses is interested and 
discrepant in material particulars, that the 
trial Court failed to note that the evidence 
relating to the trap is highly artificial and the 
seizure of notes cannot be believed and that 
the story of the prosecution that the accused 
took the money by the left hand and put it in 
the right side drawer is highly artificial 


(See grounds Nos.3,4and 5 in 
memorandum of grounds of appeal). 


11. As regards the first ground, the defence 
has not shown as to what those discrepancies 


the 
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which have materially affected the evidence 
of the prosecution witnesses are. On the 
second ground, it must be pointed out that 
there is also no reason why the seizure of 
currency notes should not be believed. P. W. 
3and P. W. 4, the District Registrar in 
whose office the appellant works, have 
clearly spoken to the fact of the appellant 
producing the currency notes from the drawer 
of the table. The evidence of P. W. 5 
also lends assurance to that fact. There is no 
reason why these witnesses should be dis- 
believed A faint attempt was made by the 
defence to show that the amount was 
planted without the knowledge of the appel- 
lant The Special Judge has clearly pointed 
out that it is highly improbable that a 
stranger would enter the office of the appel- 
lant and in his absence plant the currency 
notes inside the drawer of the table. The 
defence story therefore is highly unbeliev- 
able in the appellant receiving the amount 
with the left hand and placing it inside the 
right side drawer of the table. It is not 
improbable that the appellant would have 
received the amount with his left hand and 
as he was holding the amount in his left 
hand, would have opened the drawer with his 
right hand and placed the currency notes 
inside the right side drawer. It is onlya 
matter of convenience. Itis not necessary that 
if the appellant receives the amount with 
the left hand, he should place it only in the 
left side drawer There was clinching proof 
that the currency notes, the numbers of which 
have already been noted in Exhibit P-5, have 
been recovered from the right side drawer of 
his table immediately after its receipt from 
P.W. 1, the complainant. The evidence 
is that the appellant himself produced these 
currency notes the numbers of which 
accorded with the numbers noted in Exhibit ` 
P-5. This ts clearly spoken toby P.W. 3 
andis corroborated by P. W. 4 and 5. 
The phenolphthale in .test conducted on the 
appellant proved positive when the fingers of 
the left hand of the appellant were immersed 
in the solution of sodium corbonate and this 
lends assurance tothe evidence that the 
at La received the amount which he gave. 
The counsel for the appellant sought to rely 
on the evidence of P. W. 4 to explain 
the reason for the solution turning pink. 
P. W. 4 has admitted in cross-examina- 
tion that one of the Inspectors was catching 
hold of the hand of the appellant. But P. W. 
5 has emphatically denied this. He has 
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also stated that no Police Officer held the :of the Evidence Act. 


land ofthe appellant. It may not be fair to 
suggest that the police officer would have 
deliberately smeared the hand of the appel- 
lant .with phenolphthalein powder though 
he may be interested in the suczees; of the 
trap. The recovery was witnessed by P, W., 
3, an independent witness, and also by 
P.W. 4, the District Registrar himself 
A random suggestion was thrown to P. Ws. 
3 and 4 that there are lots of complaints 
about them to the vigilance officers. But that 
suggestion was repelled by both the 
witnesses. The evidence of P. Ws.3 and 4 
is creditworthy and reliable If the appellant 
had not received the amount and if it had 
been planted without his acquiescence or 
knowledge, he would not have been in 
a position to produce it from the 
drawer of his table, for he would not 
know where those incriminating currency 
notes whose numbers have been noted 
already in Exhibit P-5. The story of the 
defence that the notes were planted without 
the knowledge of the appellant has 
to be disbelieved. The details about the 
phenolphthalein test by P. W. 5 and 
about the recovery of the incriminating 
currency notes and about the conduct of the 
appellant who got perturbed when P. W. 
5 challenged him, are clearly noted in 
Exhibit P-6, the athakshi. P. W. 5 
though a police officer, is nota partisan 
witness. There is nothing in the cross- 
examination of the police officer to discard 
his testimony. In Maha Singh v. State 


(Delhi Administration.)}, the Supreme 
Court observed: 
“Pp, W. 7, the Inspector, cannot be 


considered as an absolutely partisan wit- 
ness because he is a police officer who 
took immediate action on the complaint. 
Nothing unusual is suggested against 
him.”’ 


Apart from the evidence of P. Ws. No. 3, 4 
‘land5 which proves the recovery of 
incriminating currency notes from the 
appellant, there is the conduct of the 
appellant which is relevant under section 8 





1. (1976)3 S.C. R. 119: 1976 Crl. L. J. 346: 
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When the raiding 
party entered the office of the appellant and 
revealed their identity, the appellant was 
very much perturbed and was disturbed 
mentally. That fact is spoken to by P. Ws 
l, 3 and 4 and also by P. W. 5. This 
conduct of the appellant finds reference 
in Exhibit P-6, the athakshi prepared 
by P. W. 5 and attested by P. Ws. 3 
and 4. In Zwinglee Ariel v. State of 
Madhya Pradesh}, the Supreme Court held 
that the evidence to the effect that the 
accused started trembling and showed signs 
of being frightened on being questioned by 
the police officer, if proved, was admissible. 
In Rao Shiv Bahadur Singh & another v. 
The State of Vindhya Pradesh*, the Supreme 
Court relied upon the evidence relating to 
the conduct, namely that the accused was 
confused and could furnish no explanation 
when questioned by the police officer. In 
State of Madras v. Vaidyanatha Iyer’, the 
evidence which is to the effect that the 
accused was seen trembling and he silently 
produced the currency notes from the folds 
of his dhoti, was relied on and acted upon. 
In this case, the evidence as regards the 
conduct of the appellant that he was 
perturbed and was mentally disturbed when 
the identity of the police officer was revealed 
to him lends assurance to the evidence of 
P. W. I that the appellant has received 
the tainted money .from P. W. 1. Ona 
consideration of the entire evidence, I am 
satisfied that the appellant was rightly 
convicted. 


12. Itis then pointed out that the special 
Judge has not convicted the appellant under 
section 161, Indian Penal Code. It is 
rather unfortunate that though a charge has 
been framed under section 161, Indian Penal 
Code, the Special Judge has not discussed 
nor has given any finding in regard to the 
offence under section 161, Indian Penal Code. 





as (1954) 55 Crl. L. J. 230: A. 1. R 1954 S. C. 
i. 
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Nt must therefore be deemed that he has not 
convicted the appellant of that offence. 
Even if there is no conviction under section 
161, Indian Penal Code, there is no impedi- 
ment to convict the appellant under section 
5(1) (d) of the Prevention of Corruption 
Act, if the ingredients of that offence are 
brought home. Jn Dhaneshwar Narain 
Saxena Vv. Delhi Administration}, the 
Supreme Court took the view that the 
neceseary ingredient of an offence under 
section 161, Indian Penal Code, is the clause 
‘fag .a motive or reward for doing or for- 
bearing to do any official act or for showing 
or forbearing to show, in the exercise of his 
official functions, favour or disfavour to any 
person, or for rendering or attempting to 
render any service or dis-service to any 
person, with the Central or any State 
Government or Parliament or the Legislature 
of any State, or with any public servant” 
but it need not be there in order to bring an 
offence under section 5 of the Act home to 
the accused and that the words ‘“‘in the 
discharge of the duty” occurring in section 5 
do not constitute an essential ingredient of 
the offenee and that the ingredients of the 
offence under clause (d) of sub-section (1) of 
section 5 are: (1) that the accused should 
be a public servant ; (2) that he should use 
some corrupt or illegal means or otherwise 
abuse his position as a public servant; and 
(3) that he should have thereby obtained a 
valuable thing or pecuniary advantage for 
himself or for any other person, and in 
order to bring the charge home to the 
accused person under clause (d) of sub- 
section (1) of section 5, it is not necessary 
that the public servant in question while 
misconducting himself should have done so 
in the discharge of his duty. It is therefore 
clear that clause (d) of sub-section (1) of 
section 5 of the Prevention of Corruption 
Act is wider in scope than section 161, 
Indian Penal Code. 


13. The conviction and sentence are 
confirmed and the appeal is dismissed. 


R.S.R. 


i 


Appeal dismissed. 


; 2 M. L.J. (S. C.) 164: (1962) 2 
An. W. R. (S. C.) 164 :(1962)M. L. J. (Cri.) 645: 
1962) 2 S.C, J. 538 :(1962)3 S.C. R. 259 :A I. R. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—G. Ramanujam and G. Mahes- 
waran, JJ. 


Sundarambal Achi Petitioner* 


y. 


The Appellate Authority and Sub-Collector, 
Kumbakonam and another 


... Respondents. 


Tamil Nadu Debt Relief Act (XIII of 1980), 
sections 3 (d) (vi) Explanation and (vii), 4,5 
—Applicability—Promissory note—Creditor 
obtaining decree thereon—Debtor applying to 
Tahsildar for certificate of discharge—Refusal 
of such certificate—Tahsildar’s certificate 
Showing only approximate value of the 
property owned by the debtor—Appellate 
authority holding debtor entitled to the 
bene fits of the Act and Tahsildar’s certificate 
unacceptable due fo his not being the com- 
petent authority—Creditor filing writ. 


The creditor obtained a decree in respect of 
a promissary note debt. After the coming 
into force of the Tamil Nadu Debt Relief Act 
(XIII of 1980) the debtor filed an application 
before the Special Tahsildar (Debt Refief) 
for acertificate of discharge of the said loan 
on the ground that he was entitled to the 
benefits of the Act. The Special Tahsildar 
refused such certificate on the ground that he 
was not a debtor as defined in the Act as he 
was holding immovable property other than ~ 
cultivable lands of the value of Rs. 38,000. 
Onappeal by the debtor, the appellate 
authority held that he was entitled to the 
benefit of the Act as he had not been shown 
to possess immovable property worth more 
than Rs. 25,000 and that the certificate given 
by the Tahsildar cannot be accepted on the 
ground that he was not the competent autho- - 
rity and even otherwise the certificate gave 
only appropriate value and not the actual 
market value. The creditor filed a writ 
‘petition to quash the order of the appellate 
authority. 


Held: The appellate authority has overlook- | 
ed the Government Order MS. No. 2614, 
Revenue, dated 24th November, 1980, under 





*W. P. No. 8087 of 1981. lst February, 1982. 
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which the Tahsildars or Deputy Tahsildars 
have been appointed as “prescribed autho- 
rity” for determining the value of the pro- 
perties under the Explanation to section 3 (d) 
(vi) and (vil) of the Tamil Nadu Debt Relief 
Act (XIII of 1980). The appellate authority 
therefore is not right in stating that the 
Tahsildar was not the competent authority to 
give the certificate of valuation. {Para. 2.] 


It is no doubt true that the Tahsildar, has 
stated that immovable property of the debtor 
is worth about Rs. 38,000. Even though the 
Tahsildar has stated that the market value of 
the property would be about Rs. 38,000 even 
taking it as approximate value it is far above 
Rs, 25,000. Therefore the appellate authority 
should have accepted the certificate given by 
the Tahsildar showing the worth of the 
immovable property owned by the debtor as 
more than Rs. 25,000 and held that he is not 
entitled to the benefits of the Act. [Para. 3.] 


The debt in respect of which the benefit under 
the Act was claimed isa promissory note 
debt and in respect of such debts neither sec- 
tion 5 nor section 6 of the Act applies and 
only section 4 will stand attracted. Under 
section 4 the Tahsildar is not empowered to 
give a certificate of discharge and it is only in 
the civil Court wherein money claim is sought 
to be enforced by the creditor, the debtor 
can put forward his defence that he is entitled 
to benefits of the Act. It has been held ina 
series of cases that in respect ofa mere money 
claim by the creditors the Tahsildar is not 
empowered to give a certificate of discharge 
nd in tħose cases the question whether the 
debtor is entitled to the benefit of the Act has 
to be agitated before and adjudicated upon 
by the civil Court in which the money claim 
is sought to be enforced by the creditor. In 
this case, the petitioner is said to have filed 
a suit and obtined a decree. If that is the 
factual position, then it is only at the stage of 
execution the debtor can file an application 
claiming the befiefits of the Act and in that 
event, the civil Court will have to go into the 
question as to whether the debtor is entitled 
to the benefits of the Act and give relief if he 
is so entitled. Even if the suit is pending 
the debtor can seek an adjudication on the 
question as to whether he is entitled to 
the benefits of the provisions of the Act 
and jf he provesentitlement, the civil Court 


347 


will have to give relief as provided in the 
Act. [Para. 4.} 


Petition under Article 226 of.the Constitution 
of India for issue of writ of certiorari calling 
for records of first respondent in D. R. Ap 
26 of 1981, dated 29th June, 1981, and quash 
the same etc. 


V. Santhanam, for Petitioner. 


Jagadeesanfor Government Pleader and 
K. Prabhakaran, for Respondents, 


The Order of the court was made by 


Ramanujam, J..—The petitioner herein isa 
creditor and the od respondent herein is 
a debtor who has borrowed a sum of 
Rs. 1,200 from the former on a pronote. 
After the coming into force of the Tamil 
Nadu Debt Relief Act (XIII of 1980) the 
second respondent filed an application before 
the Special Tahsildar (Debt Relief), 
Kumbakonam, for a certificate of discharge 
of the said loan on the ground that heis 
entitled to the benefits of that Act. The 
Special Tahsildar passed an order, dated 28th 
February, 1981, refusing to grant a certificate 
of discharge on the ground that the second 
respondent was not a debtor as defined in the 
Act as he was holding immovable property 
other than cultivable lands to the value of 
Rs. 38,000. On appeal by the debtor, the 


second respondent herein, the appellate 
authority held that the second 
respondent is entitled to the benefits 


of that Act as he has not been shown to 
possess immovable property worth more than 
Rs. 25,000 and that the certificate given by 


‘the Tahsildar. Thiruvidaimarudur, stating 


that the debtor owns properties worth about 
Rs. 38,000 cannot be accepted on the ground 
that he is not the competent authority and 
that even otherwise the certificate gives only 
an approximate value and not the actual 
market value. 


2. In this writ petition, the petitioner 
questions the validity of the order of 
the first respondent, the appellate 


authority on the ground that the certificate 
given by the Tahsildar, Thiruvidaimarudur, 
should have been accepted as he is a compe- 
tent authority prescribed for the purpose in 
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G:O. Ms. No. 2614, Revenue, dated 24th 
November, 1980. The reason why the first 
respondent has ignored the certificate given 
by the Tahsildar, Thiruvidaimarudur is that 
he is not a competent authority to give the 
certificate as to the market value of the 
properties. However, the appellate autho- 
rity has overlooked the Government Order 
Ms. No. 2614, Revenue, dated 24th 
November, 1980, under which the Tahsildars 
or Deputy Tahsildars have been appointed 
as prescribed authority for determining the 
value of the properties under the Explanation 
to section 3 (d) (vi) and (vii). The appellate 
authority therefore, is not right in stating 
that the Tahsildar, Thiruvidaimarudur, was 
not the competent authority to give the 
certificate of valuation. 


3, The next ground is that the certificate 
given by the Tahsildar, Thiruvidaimarudur, 
gives only an approximate value and not the 
actual market value. It is no doubt true 
that the Tahsildar, Thiruvidaimarudur, has 
stated that immovable property of the debtor 
is worth about Rs. 38,000. Even though the 
Tahsildar has stated that the market value 
of the property would be about 
Rs. 38,000 even taking it as an approximate 
value, itis definitely far above Rs. 25,000. 
Therefore, the appellate authority should 
have accepted the certificate given by the 
Tahsildar, Thiruvidaimarudur, Showing the 
worth of the immovable property owned by 
the debtor as more than Rs. 25,000, and held 
ie he is not entitled to the benefits of the 
ct. 


4. Though on this ground the order of the 
appellate authority has to be set aside, we 
have to set aside both the orders of the 
initial authority and the appellate authority 
as they have no jurisdiction to pass the orders 
in question. As already stated, the debt in 
respect of which the debtor claims benefits 
under the Act is a promissory note debt and 
in respect of such debts neither section 5 nor 
section 6 of the Act applies and only section 
4 will stand attracted. Under section 4, the 
Tahsildar is not empowered to give a certifi- 
cate of discharge and itis only ina civil 
Court wherein the money claim is sought to 
be enforced by the creditor, the debtor can 
put forward his defence that he is entitled to 
the benefit of the Act and the civil Court will 


have to naturally consider the question as to 
whether the debtor is entitled to the benefits 
of the Act. We have held in a series of cases 
that in respect of mere money claims by the 
creditors the Tahsildar is not empowered to 


ive a certificate of discharge and in 


those cases the question whether the debtor is 
entitled to the benefits of the Act has to be 
agitated before and adjudicated upon by 
the civil Court in which the money claim is 
sought to be enforced by the creditor. In this 
case, the petitioner is said to have filed a 
suit and obtained a decree. If that is the 
factual position, then it is only at the stage of 
execution the debtor can file and application 
claiming the benefits of the Act anin that 
event, the civil Court will have to go into the 
question as to whether the debtor is entitled 
to the benefits of the Actand give relief if 
he is se entitled. Even if the suit is pending 
the debtor can seek an adjudication on the 
question as to whether he is entitled to the 
benefits of the provisions of the Act and if he 
proves entitlement, the civil Court will have 
to give relief as provided in the Act. 


5, Subject to the observations made above, 
the order of the first respondent is set 
aside and the writ petition is allowed. There 
will be no order as costs. 


Petition allowed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—G@. Maheswaran, J. 


M/s. K. M. Venkataraman Chettiar & Sons, 
by its Managing Partner; K. V. Nagasubra- 
maniam ee Appellant* 


y. 


N. G. Kutram Kasthuri Rangiah Chettiar 
Charity Estate, Trichy, represented by its 
Trustee, T. R. Karunakaran and others 

.. Respondents. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVII of 1960), as amended by 
Act (XXII of 1973), section 29—Exemption 
of certain buildings from purview of Act by 
G. O. Ms. No. 1998, dated 12th August, 1974 
and G. O. Ms. No 2000, dated 16th August, 
1976—Supersession of the earlier G. O. by 
the later G. O.—Suif for possession by Pablic 
Trust—Maintainable—Earlier G. O. Applica- 
bility of to both classes of trusts. 


In the instant case the charity was to feed the 
members of the Chettiar Community on the 
day when the deity in a temple was taken out 
in possession on horse vahanam. The trust 
in question was found to bea public trust 
and hence entitled to the benefits of exemp- 
tion from the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act by 
virtue of G. O. Ms. 2000, Home, dated 16th 
ee 1976. Thesuit is therefore maintain- 
able. 


The earlier notification, would apply to both 
private and public trusts and not to public 
trusts alone or else, there was no reason for 
the Government to modify the orders in 
G. O. Ms. No. 1998, Home, dated 12th 
August, 1974 so as to exclude private trusts 
from the exemption granted and to limit its 
application to public charitable trusts only, 
as seen from the notification. The very fact 
that the words “Hindu, Christian and Muslim 
religious trusts and charitable institutions’’ 
occurring inthe earlier notification is replaced 
by the word “Hindu, Christian and Muslim 
religious public trusts and public charitable 
trusts” and the fact that the earlier notifica- 
tion is superseded by the later notification 


*S. A.No. 1510 of 1978 26th November 1978. 
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are clear indications that the earlier notifica- 
cation exempted both public and private 
religious trusts. There is no doubt that 
G.O. Ms. No. 2000, Home, dated 16th 
August, 1976, exempts all buildings owned by 
Hindu, Christian, and Muslim religious 
public trusts and public charitable trusts from 
the provisions of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960. 

(Para. 9.] 


Cases referred to:— 


The Bihar State Board of Religious Trust 
Patna) v. Mahanth Sri Viseshwar Das, 
oth 3 S. C. R. 680 : A.J]. R. 19715. C. 
2057 ; The Trustees of Gordhandas Govindas 
Family Trusi v The Commissioner of Income- 
tax, Bombay, (1973) 2 I. T. J. 441: 
(1973) 2S. C. J 533 :88 I.T. R. 47: (1973) 
Tax. L. R. 1936: (1973) 38. C. C. 346: 
(1973)M. P. L. J. 752 :A. I.R. 1973 S.C. 
623 ; S. A. Appal Raja v. The Common Fund 
of Segunatha Mudaliar Community of Poopa- 
larajopetti Rajapalayam, through its President 
S. A. Thangavel, (1982) 1 M. L. J. 318 : (1958) 
2R. C.J. 505:95 L W. 156 ; G. Radha- 
krishna Chettiar v. The Commissioner of 
Hindu Religious and Charitable Endow- 
ments, Madras, (1960) M. W. N. 198 : (1960) 
1 M. L. J. 494; Sri Venkataram Dayaru v. 
State of Mysore (1958) 1 M. L J. 106 (S. C.) 
1958 S. C. J. 382 : 1958 S. C. R. 895 : (1958) 
1 An W. R. (S. C.) 109: A. I. R. 1958 S.C. 
255 ; Ahmedabad Rana Caste Association v. 
Commissioner of Income-tax (1972) 1 S.C. R. 
744 : (972) 1 S C. J. 458 : (1972) 11. T. J. 
306 : 1972 Tax. L. R. 78:A.I. R 1972 
S. C. 273 : 82 I. T. R. 704. 


Appeal against the decree of the District 
Court, Tiruchirapalli, dated 15th April, 1978, 
in Appeal Suit No. 389 of 1977, preferred 
against the decree of the Court of the District 
Munsif of Tiruchirapalli in Original Suit 
No. 1238 of 1975. 


E. Sorvabhauman, for Appellant 
V. Srinivasan, for Respondents. 
The court made the following 


OrpgR:—The defendant against whom an 
orer of eviction has been passed is the 
appellant in this Second Appeal. 
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%. The suit property, a building, of which 
the appellant was a tenant, belonged to the 
Plaintiff-trust. A petition for eviction was 
filed in H.R. C. O. P. No. 328 of 1973 on 
the file of the Rent Controller by the Plaintiff- 
trust against the appellant on the ground that 
he is in arrears of rent and has also subleta 
portion of the building. An order for 
eviction was passed. When the appeal was 
pending G. O. Ms. No. 1998, dated 12th 
August, 1974 was passed exempting all 
buildings belonging to religious endowments 
from ihe operation of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. 
The apppeal was therefore dismissed and 
later the respondent filed the suit after giving 
a valid notice to the defendant. 


3. The suit was resisted by the defendant, 
who infer alia contended that the first 
plaintiff is not the trustee of the plaintiff- 
trust, that the plaintiff-trust is neither a 
religious trust nora chairtable institution, 
and that G. O. Ms. No. 1998, dated 20th 
August, 1974, willnot apply. The trial 
Court has observed that the plaintiff has 
admitted that it is a private trust and that the 
G. O. does not makea distinction between 
public and private trusts and therefore the 
plaintiff is entitled to claim exemption from 
the provisions of the Rent Control Act and 
in the end decreed the suit. In appeal, the 
District Judge, without discussing the ques- 
tion at issue, concurred with the finding of 
the trial Court and dismissed the appeal. 
The appellant challenges that judgment and 
decree in this second appeal. 


4. Atthe time of admission of the Second 
Appeal, the High Court formulated the 
following substantial question of law: | 


‘*Is the suit maintainable in a civil Court 
for eviction and whether G.O. Ms. No. 
2,000, dated 16th August, 1976 is applicable 
to only public trusts and notto private 
trusts as that of plaintiff”. 


What is contended before me is that G. O. 
Ms. No. 1998, Home‘ dated 12th August, 
1974 was superseded by G. O. Ms. No. 2000, 
Home, dated 16th August, 1976 and that the 
latter G. O. exempts all buildings owned by 
the Hindu, Christian and Muslim publie 
irust and public charities from the provisions 
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of the Tamil Nadu Building (Lease and Rent 
Control) Act and there being an admission by 
P. W. 1 that this is a private trust the 
civil Court will not have jurisdiction to 
entertain the suit. As far as I could see, 
there appears to be no such admission by 
P. W. 1 that itis a private trust. The 
appellant Judge has not given any finding as 
to whether the property is a public trust or & 
private trust. As there is no clinching 
finding as to whether the plaintiff-trust isa 
public trust or a private trust, a finding has 
to be called for and the lower appellate 
Court will give a-finding as to whether the 
plaintiff-trust is a public trust of a private 
trust. The finding will be given within two 
months from the date of receipt of records. 


5. Pursuantto the aforesaid order of this 
Court, dated 9th March, 1982, the District 
Judge, Tiruchirapalli submitted the 
following findings : 


1. This appeal having been heard on 2nd 
June, 1982, upon perusing the grounds of 
appeal, the decree and judgment of the 
lower Court and the material papers in the 
case and upon hearing the arguments of 
Thiru R. Madhava Rao, Advocate for appel- 
lant and for Thiru S. Muthuvenkataseshan, 
Advocate for respondents and having stood 
over for consideration till this day, the 
Court made the following findings ; 


Findings submitted as per the direction 
made in S. A. No. 1510 of 1978, dated 9th 
March, 1982, by the High Court, Madras. 


2. A.S. No. 389 of 1977 is the appeal filed 
by the defendant against the decree for 
eviction psssed by the learned District 
Munsif, Tiruchirapalli. One of my learned 
predecessors dismissed the said appeal with 
costs. The defendant preferred a second 
appeal in the High Court in S.A. 1510 of 
1978. The High Court has been pleased to 
call for a finding from this Court as to 
whether the plaintiff trust (Ist respondent) is 
a public trust or a private trust. 


3. After the records were received from 
the High Court notices were given to the 
counsels for the appellant and the respon- 
dents. The counsels entered appearance and 
made an endorsement that they are not 
letting in any additional oral or docu- 
mentary evidence. The counsels contented 
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themselves with advancing arguments on 
their respective side. 


4. The only point for determination in the 
light of the direction given by the High 
Court is “whether the 1st respondent, trust 
is a public trust or a private trust ? 


5. The Point: The appellant isa tenant in 
the suit property, which admittedly belongs 
to the Ist respondent trust. A petition for 
eviction was filed in H. R. C. O. P. No. 328 
of 1973 on the file of the Rent Controller by 
the respondent trust against the appellant on 
the grounds of arrears of rent and sub- 
letting. Against the-order of eviction passed 
by the Rent Controller, an appeal was filed 
by the tenant. When the appeal was pend- 
ing. G. O. Ms. No. 1998, Home Department, 
dated 12th August, 1974, was passed exempt- 
ing all the buildings owned by the Hindu, 
Christian and Muslim religious trusts and 


charitable institutions from all the provisions . 


of the Rent Control Act. The appeal was 
dismissed with the observation that the evic- 
tion order was inexecutable. Thereupon the 
trust filed a suit for eviction after giving 
valid notice to quit to the appellant. In the 
said suit, the trial Conrt had held that the 
trust was entitled to claim exemption from 
the provisions of the Rent Control Act and 
decreed the suit. In the appeal one of my 

redecessors confirmed the trial Court’s find- 
ing and dismissed the appeal. In the above 
circumstances, the tenant preferred the 
second appeal in the High Court. The Ist 
respondent is one N. G.V. Kasthuri 
Rengiah Chettiar Charity Estate, Tiruchi by 
its Trustees T. R. Karunakaran. The 2nd 
respondent having died pending the second 
appeal, one V: Perumal was impleaded as 
the 3rd respondent trustee in the place of 
the deceased 2nd respondent. For 
determination of the question whether the 
Ist respondent is a public trust or a private 
trust, it is necessary to examine the two 
Government orders which provide tor exemp- 
tions from the operation of the provisions of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act to certain buildings. The first 
Government Order is G. O. Ms. 
No. 1998, Home Department, dated 12th 
August, 1974, and the same is in these terms; 
In exercise of the powers conferred by sec- 
tion 29 of the Tamil Nadu Buildings (Lease 
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and Rent Control) Act 1960 (Tamil Nad 

Act XVIII of 1960) the Governor of Tamil 
Nadu hereby exempts all the previsions 
of the said Act. In the above notification, 
evidently no distinction was made 
between public trust and private trust and 
whether the trust belonged to one or other 
of three religious denominations viz., Hindu, 
Muslim and Chtistian. The appellant’s con- 
tention was that the/aforesaid Government 
Order would not apply to the Ist Respondent, 
The argument advanced on behalf of the 
appellant was that the respondent, trust was 
neither a religious trust nor a charitable 
institution and hence the G. O. Ms. No. 1998, 
dated 12th August, 1974 would not apply But 
then the question of applicability or other- 
wise of the above Government Order, to the 
respondent trust has becom purely academic 
in view of the supersession of the same by a 
later Government Order passed in 1976. 
G. O. Ms. No. 2000, Home Department, 
dated 16th August, 1976 provides as follows:- 


The Government in G. Ms. No. 1990, 
Home, dated 12th ,August, 1974 issued a 
notincation exempting all the buildings 
owned by the Hindu, Christian and Muslim 
religious trusts and Charitable institutions 
from all the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. 
The Government have now decided to modify 
the orders in G.O.Ms. No. 1998, 
Home, dated 12th August, 1974 so as to 
exclude private trusts from the exemption 
gtanted and to limit its application to public 
Charitable trusts only. Notification reads as 
follows :— 


In exercise of the powers conferred by 
section 29 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960 (Tamil 
Nadu Act XVIII of 1960) and in supersession 
of the Home, Department, Notification No. 
II (2)/HO/3811/974, dated 12th August, 
1974 published at page 444 of Part II section 
II of the Tamil Nadu Government Gazette, 
dated the 21st August, 1974, the Governor of 
Tamil Nadu hereby exempts all the buildings: 
owned by the Hindu, Christian and Muslim 
religious public trusts and public charitable 
trusts from all the provisions of the said Act. 
The principal feature of the above Govern- 
ment Notification is that the buildings owned 
by Hindu, Christian and Muslim religious 
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\yublic trust and public charitable trust are 
exempted from the provisions of the Rent 
Gontrol Act. The question to be decided is 
whether the respondent trust is a Hindu 
religiou; public trust or a private trust. My 
discussion, in view of the direction by the 
High Court would have to be confined to the 
point as to whether the ist respondentis a 
dublic trust or a private trust. The High 
Court has been pleased to observe in its 
judgment that there is noadmission by P. W 
l} that it wasa private trust. On going 
through the oral evidence of P. W. 1 who is 
one of the trustees, I do not find any admis- 
sion to the effect that the trust is a private 
trust. While referring to the purpose of the 
trust, the witness has Aad that on the 
day when Samayapuram deity is taken out 
on “Horse vaganam” feeding used to take 
place. The appellant was the sole witness 
on his side. He has admitted that P. W. 1 
was the eldest son of his father and 
that the witness used to tender rent to P. W. 
ls father. D. W 1 has absolutely no 
personal knowledge as to whether the 
purposes of the trust are being carried out or 
not He has stated that he had visited the 
“Chathiram” (#5) in Samayapuram on 
the date of car Festival and had taken food. 
It is common ground that the parties herein 
belong to the same community. From the 
evidence, it is clear that the persons belong- 
ing to Chettiar Community usedto be fed 
on specified days during the festival in 
Samayapuram in accordance with the stipula- 
tion of the trust. No effective contest has 
been put forward on bshalf of the tenant 
questioning the fact that the Ist respondent 
was a trust. 


6. The learaed counsal 
submitted three authorities in support of 
his cse that the Ist respondent cannot 
be regarded as a trust in the true sense of the 
term. The Bihar State Board of Religious 
Trust (Patna) v. Mahanth Sri Viseshwara 
Dast, was the first decision cited by him. It 
was held ‘‘that feeding of Sadhus and giving 
hospitality to way-farers is not by itself 
indicative of temple being subject toa public 
trust”. It was further held that ‘‘unless the 
asthal (Religious Mutt) itself is a public trust 
for religious or charitable purpose, properties 
appertaining thereto would not be properties 


for the appellant 











1. (1971) 3S.C.R680:A. IR, 1971 8. C. 2057 
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of public trust for religious or charitable pur- 
poses. So far as this case is concerned, the 
rental income from the property is said to be 
used for providing food to the worshippers of 
the community at Samayapuram on specifled 
days. There appears to be no restriction to 
the effect that only family members of the 
Ist respondent would ba fed ona particular 
date in Samayapuram. The very fact that 
the appellant himself has taken food (it is 
nowhere contended that the appellant is one 
of the members of the family of the Ist respon- 
dent) highly probablises the public character 
of the trust. So no assistance can be derived 
from the abovesaid decision submitted by the 
learned counsel for the appellant. The next 
decision cited is The Trustees of Gordhandas 
Govindaram Family Trust, Bambay ~v. The 
Commissioner of Income-tax Bombay}. 
It was heid in that case ‘where 
the trast is created primarily for the 
benefit of the members of the settlor’s family 
it is a private trust and it cannot be said that 
the Trust in question is a trust for 
any public purpose’. The above deci- 
sion would not perse be applicable to the 
case on hand. The next decision cited by the 
learned counsel for the appellant is 
S. A. Appal Raja v. The Common Fund of 
Senguntha Mudaliar Community of Poopajrja- 
petti Rajapalayam through its President 
S. A. Thangavel?, In the above case their 
Lordships have held ‘‘the religious trusts” 
referred ta in the said notification denote 
only public religious trusts, since they are 
preceded by the words ‘‘Hindu’’, “Christian” 
and ‘“‘Muslim’’. ifthe intention were to 
refer to private trust, the reference to the 
three great religious denominations would 
have been quite unnecessary. Likewise the 
expression ‘‘Charitable institutions’’ can 
refer only to public charitable institutions. 
Charity, per se, hasa well defined meaning 
in many advanced legal systems, including 
our owo. Charityis not alms-giving, or 
private charity. It refers to advancement of 
any object of public utility or benefit, such as 
education, public health, poor relief and the 
like .. ..... .Subsequeat notification of 16th 
August, 1976 did not make fora departure 


i. (1973)? I. T.J 441: (1973) 2 S. C.J. 533: 
88 I. T. R 347. (1973) Tax. L. R. 1936: (1973) 3 
S. C. C. 346: (1973) M.P. L. J. 762:A.1. R. 1973 
S C.623. 

2. (1982) 1 M. L. J. 318 :(1982)2 R.C. J. 505: 
95 L. W. 156. 
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in the Government’s exemption policy, but 
only made explicit what was implicit in 
the earlier notification”. The above decision 
is the authority for the position that, second 
notification would apply as well as its 
predecessor to public trust only and not to 
private trust. 


7. The learned counsel for the respondent 
contended that public charitable purpose 
being the dominant object of the trust, the Ist 
respondent should be regarded only asa 
public trust, which would entitle itself to 
claim the benefit of the exemption from the 
provisions of the Rent Control Act. In this 
connection, he referred to sections 6 (5), 6 
(18), 6 (19), 6 (16) and 6 (17) ofthe Madras 
Hindu Religious and Charitable Endowments 
Act (1959), in support of his contention that 
the Ist respondent trust is a Hindu religious 
charitable institution. Religious charity 
according to sub-section 16 means a public 
charity associated witha Hindu festival or 
observance of a religious character, whether 
it be connected with a math or temple or not. 
On a scrutiny of the sub-sections of section 6 
of the Act, I am inclined to agree with the 
learned counsel for the respondent that the 
Ist respondent is a public charitable trust or 
institution. The next decision cited by the 
Ist respondent is G. Radhakrishna Chettiar 
and others’ v. The Commissioner, Hindu Reli- 
gious and Charitable Endowments, Madras’, 
in that case the charitable institution was 
intended to feed Arya Vysya pilgrims to 
religious festivals upon the stated occasions. 
It was held that the endowment would bea 
‘religious charity’: even apart from the per- 
formance of puja and nevedyam. The Arya 
Vysyas of the region would constitute the 
“Public” within the scope of that 
term. Having regard to the purpose of the 
rust, and the decisions bearing on the point 
1n issue, I am satisfied that the Ist respon- 
dent trust is a Hindu religious public charit- 
able trust and thafG. O. Ms. No. 2000, 
Home, dated 16th August, 1976, is applicable 
tothe said trust. The legal conqseuences 
that would flow from the said finding is that 
the suit filed by the trust for eviction will be 
maintainable in a civil Court. The point is 
accordingly found. 


* 1. (1960) M.L. J. 494 :(1960) M. W. N. 198. 


M. b. J.—45 


7. In the result, I submit the followiág 
finding to the High Court, “‘The Ist respon- 
dent trust is a public trust”. 


On receipt of the finding the Court delivered 
the following 


JUDGMENT :—The learned District Judge 


has rendered a finding that the 
plaintiff-trust is a public trust. If it 
is held to be a public trust, the 


suit for eviction ofthe defendant-appellant 
would be maintainable. The sounnel for the 
appellant invited my attention to the objec- 
tions filed by him and contended that P. W. 1 
has clearly admitted that the plaintiff- 
trustis only a private trust and that the 
finding of the District Judge is contrary to 
the evidence and is unsustainable in law. 
Even in my order calling for a finding I have 
clearly stated that there appears to be no 
such admission by P. W; 1 that the trust 
is a privato trust. Even the District Judge 
has observed that on going through the oral 
evidence of P.W. 1, who is one of the 
trustees, he does not find any admission that 
the trust is a private trust.- While so, it is 
rather strange that the appellant says that 
P.W. 1 has admitted that the trust isa 
private trust. From Exhibit A-4 and from the 
evidence of P. W. 1 it is clear that a 
charity is'conducted. P. W. 1’s evidence 
would show that at Samayapuram temple on 
the day when the deity is taken out in proces- 
sion om horse ‘vahanam’ they feed the 
members of Chettiar community. In 
Radhakrishna Chettiar v. Commissioner 
H. R.& C. £.,a Division Bench of this 
Court took the view that the charitable 
institution which fed Arya Vysya pilgrims to 
feligious festivals upon stated occasions 
would be “‘a religious charity’? even apart 
from the performance of pooja and 
nevedyam. The learned Judges following 
Sri Venkatarama Deyaru v. State of Mysore?, 
held that the word “‘public’’ includes in its 
ordinary acceptation any section of the 
public. In Ahmedabad Rana Caste Associa- 





- 1. (1960) M. W.N. 198: (1960) 1 M. L. 3.494. 

2. (1958) 1M. L. J. (S. ; 109 : 1958 S.C. J. 
382: 1958 S.C. R.895 :(1958)1 An. W.R. (S.C.) 
109 : A.ELR, 1958S, C. 255, 
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Yr v. Commissioner of Income-tax Gujarat’, 

Supreme Court held that an object 

beneficial to a section ofthe public is an 

object of general public utility and to serve 

charitable purpose, it is not necessary that 
the object should be to benefit the whole of 
mankind or all persons in a particular country 
or state and that it is sufficient if the inten- 

tion to benefit a section of the public as 
distinguished from a specified individual is, 
present. D. W. 1 the only witness 
examined for the defendant has stated that he 
is not denying that the first plaintiff is the 
trustee. Ho has further admitted that he 
has gone to the Chettiar Chatram at 
Samayapuram and has also taken food. 
Therefore, it is clear that feeding of the 
Chettiar community by the plaintiff-trust was 
carried on. My attention was invited by the 
learned counsel for the appellant to the 


ruling in Trustees of Gordhandas 
Govindram Family Charity Trust v. 
Commissioner of Income-tax, Bombay’. 


That was a case where it was held that the 
trust concerned in that case was created 
primarily for the benefit of the members of 
the family of Gordhandas Govindram 
Seksaria and that fact is clear from the title 
given to the trust as well as from the various 
provisions of the trust deed and therefore 
the Supreme Court held thatitis not possible 
to hold that the trust in question isa trust 
for any public purpose, and that it is purely 
- a private trust. Such, however, is not the case 
here. Theprimary purpose of the settlor 
was not to benefit the members of his family. 
In the instant case, the charity is to feed the 
members of Chettiar Community on certain 
occasions during the festival at 
Samayapuram. The finding by the District 
Judge that the trust in question is a 
public trust is accepted. The plaintiff- 
trust which is a public trust will be entitled 
to the benefits of exemption from the provi- 
sions of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, by virtue of 
G. O. Ms. No. 2000, Home, dated 16th 
August, 1976. The suit is therefore 
perfectly maintainable. 
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9. Ihave already extracted the substantial 
question fof law formulated by one of the 
learned Judges of this Court at the time of 
admission of the second appeal. It has 
been found that the trust in questionisa 
public trust. Therefore, the suit for evic- 
tion is peneeny maintainable in a civil 
Court. As regards the question whether 
G. O. Ms. No. 2000, Home, dated 16th 
August, 1976, is applicable only to public 
trusts and not to private trusts. I must at 
once point out that the G. O., itself which 
modifies the earlier G..O. Ms. No. 1998, 
Home, dated 12th August, 1974, exempts alt 
the buildings owned by the Hindu, Christian 
and Muslim religious public trusts and 
public charitable trusts from all the provi- 
sions of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960. Balasubrah- 
manyan, J., in S. A. Appal Raja v. Commor 
Fund of Senguntha Mudaliar Community', 
had occasion to deal with the earlier notifica- 
tion dated 12th August, 1974 and the subse- 
quent notification dated 16th August, 1976, 
which superseded the earlier notification 
dated 12th August, 1974. The learned 
Judge was of the view that the notification 
dated 12th August, 1974, refers only to 
public religious trusts as the words 
‘religious trusts?” are preceded by the 
words ‘Hindu, Christian and Muslim’ and if 
the intention were to refer to private trusts, 
the reference to the three great religious 
denominations would have been quite 
unnecessary and likewise the expression 
“Charitable Institutions”? will only refer to 
public charitable institutions and that the 
prior notification dated 12th August, 1974, 
while it referred to Hindu, Christian and 
Muslim religious trusts and charitable 
institutions, had in mind only public 
religious trusts and public charitable institu- 
tions and the subsequent notification dated 
16th August, 1976, did not make for a 
departure in the Government’s exemption 
policy, but only made explicit what was 
made implicit in the earlier notification. 
This view of the learned Judge would show 
that both the notifications exempted only 
public trusts. The question whether the 
earlier notification is applicable to both th 
trusts is purely academical in view of the fao 
that it has now been superseded.: But, 1 
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may point out, with respect to the learned 
Judge, that the earlier notification, in my 
would apply to both private and 
public trusts and not to public trusts alone. 
Or else, there was no reason for the Govern- 
ment to modify the orders in G. O. Ms. 
‘INo. 1998, Home, dated, 12th August, 1974 
so as to exclude private trusts from the 
exemption granted and to limit its applica- 
tion to public charitable trusts only, as seen 
from the notification. The mere fact that 
-ithe words “Hindu, Christian, Muslim 
religious trusts and charitable institutions” 
occurring in the earlier notification are 
replaced by the words, “Hindu, Christian 
nd Muslim religious public trusts and 
public charita ble trusts? and the fact that 
the earlier notification is superseded by the 
later notification are clear indications that 
the earlier notification exempted both public 
and private religious trusts. There is no 
doubt that G. O. Ms. No. 2000, Home, dated 
l6th August, 1976, exempts all buildings 
owned by Hindu, Christian and Muslim 
religious public trusts and public ¢haritable 
trusts from the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960. These points are found accordingly. 


10. The result is, the second appeal ig 
dismissed with costs throughout. 


R.S. Appeal dismissed, 


- IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESBNT.—S. Nainar Sundaram, J. 





















Vedagiri (Proposed party) 
y. 


.. Pefitioner* 


Pattammal and others ..- Respondents. 


-Civil Procedure Code (V of 1908), Order 41, 
rule 22 (1), Explanation—Respondent in an 
appeal whether can file memorandum of 
cross-objections against a co-respondent. 


A reading of the Explanation to Order 41, 
_ Tule 22 (1) of the Civil Procedure Code, does 
not in any way convey the meaning that by 
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virtue of this, a resspondent is entitled tof 
prefer a cross-objection against another c 

respondent. The very object and reason for 
the introduction of the Explanation is only 
to empower the respondent in an 
appeal to file cross-objections in respect of a 
finding adverse to him, notwithstanding that 
the ultimate decision is wholly or partly in 
his favour. [Para.'5.] 


In view of the well-settled proposition of 
law, itis not possible to -countenance and 
sustain the order passed by the Court below 
in permitting the bringing on record the 
fifth defendant as the fifth respondent in the 
cross-objections preferred by the other co- 
respondents to the appeal before it: = 

[Para. '6.] 
Cases referred to:— 


Venkateswarlu. vy. Ramamma, I. L. R. 
(1950) Mad. 874: (1950) 1M. L. J. 54: 63 
L. W. 32: A. I. R. 1950 Mad. 379; Munisami 
Mudali v. Abbu Reddy, I. L. R. (1913) 38 
Mad. 705 : 27 M. L. J. 740 (F. B.) ; Pannalal 
v. State of Bombay, (1964) 1 S.C. R. 980: 
66 Bom. L. R. 100 : A. I. R. 1963 S. C. 1516: 
Devendra Ayyar v. Muthu Chettiar, 41 L. W. 
760 : A. I. R. 1938 Mad. 329. 


Petitions under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the District Court, Chengalputtu, dated 
4th August, 1982 and made in (1) inI. A: 
No. 778 of 1982 in A. S. No. 159 of 1980 (2) 
I. A. No. 19 of 1982 in A.S. No. 159 of 
1980 respectively. 


Sundaravaradan, for Petitioner. 


Mohan, for Respondents 1 to 6. 


K. S. Ahmed, for 7th Respondent, 
A. S, Udayasankar, for Respondents 9 and 10, 


The Court made the following — 


ORDER.— The appeal before the District 
Judge of Chengalpattu, A. S. No. 159 of 
1980, has been “preferred by the first defen- 
dant against the judgment and decree in 
O. S. No. 183 of 1976 on the file of the 
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bordinate Judge of Chengalpattu. The 
rApondents in the said appeal are plaintiffs 
1 to 6 and defendants 2 to 4in the suit. 
The suit was one for partition and separate 
possession of the plaintiffs’ one-fifth share 
and thore was a controversy over the C 
schedule properties, which the fifth defen- 
dant claimed as his self-acquisitions. The 
first Court countenanced the case of the fifth 
defendant and the suit of the plaintiffs in 
respect of the C schedule properties was 
dismissed. The first Court passed a prelimi- 
nary decree for partition of the plaintiffs’ 
one-fifth share in the A schedule properties 
other than item No. 31, B schedule proper- 
ties and C-1 schedule properties. The first 
defendant has filed the appeal, A. S. No. 159 
of 1980. The plaintiffs, respondents 1 to 6 
in the appeal, preferred cross-objections and 
they chose to implead only defendants 1 to 4 
as respondents therein. We find that the 
appeal is of the year 1980. In December, 
1981, the plaintiffs, respondents 1 to 6 
in the appeal conceived an idea of impleading 
the fifth defendant as the fifth respondent in 
the cross-objections and took out two appli- 
cations I. A. No. 19 of 1982 to condone the 
delay of 359 daysin impleading the fifth 
defendant as the fifth respondent in 
the cross-objections and I. A. No. 778 
of 1982 to implead the fifth defen- 
dant asthe fifth respondent in the cross- 
objections. These two applications have 
been allowed by the Court below. The 
present revisions have been preferred by the 
fifth defendant against the orders ofthe 
Court below. 


2. Mr. R. Sundara Varadan, learned counsel 
for the fifth defendant, petitioner in these 
two revisions, submits that it is a well-settled 
proposition that there could not be a cross- 
objection by one respondent against other 
co-respondents, save in exceptional cases and 
if this principle had been applied by the Court 
below, it would not have been ventured to 
consider the question of condoning the delay 
in bringing on record the fifth defendant as 
the fifth respondent in the cross-objections 
as well as impleading him as such. The 
proposition stated by the learned counsel is 
one countenanced by a Full Bench of five 
learned Judges of this Court in Venkates- 
warlu v. Ramamma. The facts dealt with by 
the Full Bench are more or less similar to the 


he O a E 
1. (1950) 1M. J. 54:63 L. W.32 :I.L. R. (1950) 
Mad. 874: A, I. R. 1950 Mad. 379 


THE MADRAS LAW JOURNAL REPORTS 


‘pondents 1 


(1983 


facts of the Deen case. There wasa suit for 
partition of the joint family properties, filed 
by the plaintiffs against their paternal uncle 
and his two sons (defendants 1 to 3) and in 
tha}, suit, the plaintiffs had impleaded inter 
alia defendants 5 and 6 as persons in posses- 
sion of certain items of the family properties. ° 
A preliminary decree was passed in favour of 
the plaintiffs. But, their claim with reference 
to the properties in the possession of defen- 
dants 5 and 6 was not countenanced. Defen- 
dants | to 3 preferred an appeal to the High 
Court, impleading only the plaintiffs and the 
fourth defendant as the respondents. In 
that appeal, the plaintiffs, who were res- 
and 2 therein, filed an 
application to implead the fifth defendant as 
a respondent in a “memorandum of cross- 
objections sought to be filed by them against 
the decree of the first Court. It was found 
that on the date of that applicationa 
separate appeal against the fifth defendant 
was out of time. It was also admitted that! 
the appellants (defendant 1 to3) were not in 
any way interested in or concerned with the 
cross-objections sought to be preferred 
against the fifth defendant by respondents 1 
and 2 (the plaintiffs). The Full Bench held 
that the application to implead the fifth 
defendant as a party either to the appeal or 
to the memorandum of cross-objection taken 
by a respondent in which the appellant has 
no interest cannot be treated as a ‘cross- 
objection’ within the meaning of Order 41, 
rule 22 of the Code of Civil Procedure. 
The Full Bench, consisting of five learned 
Judges of this Court, overruled the decision 
of the earlier Full Bench in Munisami 
Mudaly v. Abbu Reddy}, 


3. In Pannalal v. Stateof Bombay, five 
learned Judges of the Supreme Court, 
approved the following observations of Raja- 
mannar, CJ., in Fenkateswarlu Vv. 
Ramamma', 


“The legislature by describing the objec- 
tion which could be taken by the respon- 


a 
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dent as a ‘eross-objection’ must have 
deliberately adopted the view of the other 
High Courts. One cannot treat an objec- 
tion by a respondent in which the appellant 
has no interest as a cross-objection. The 
appeal is by the appellant against a res- 
pondent; the cross-objection might be an 
Objection bya respondent against ‘the 
appellant”. 


Fhe Supreme Court delineated some of the 
exceptional cases in which a respondent in 
an appeal could prefera cross-objection 
against other respondents, as including 
cases where the relief sought against the 
appellant in such an objection is inter-mixed 
with the relief granted to the other respon- 
dents, so that the relief against the appellant 
cannot be granted without the question being 
reopened between the objecting respondent 
and the other respondents. 


4. The well-accepted ratio has been followed 
by a Bench of this Court, to which I have 
been a party, io H. N. Govinda v. H.N. 
Sundara Bait. The first defendant, who is the 
appellant in the present appeal, is admittedly 
not interested in the C Schedule properties 
and the fifth defendant alone is interested in 
them. The matter also cannot be brought 
within the concept of exceptional cases as 
delineated by the Supreme Court. . 


5. The Court below refers to the Explana- 
tion added on to sub-rule (1) of rule 22 of 
Order 41 of the Code of Civil Procedure, 
by Central Act CIV of 1976, to state 
that this would enable a respondent to 
perfer cross-objections as against a 
co-respondent. The said Explanation reads 
as follows: 


“A respondent aggrieved by a finding of 
the Court in the judgment on which the 
decree appealed against is based may, 
under this rule, file cross-objection in 
respect of the decree in so far as it is based 
on that finding, notwithstanding that by 
reason of the decision of the Court on any 
Other finding which is sufficient for the 
decision of the suit, the decree is wholly 
or in part, in favour of that respondent.” 
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A reading of the Explonation does not ina 
way convey the meaning that by virtue of 
this, a respondent is enabled to prefera 
cross-objection against another co-respon- 
dent. Thevery object and reason for the 
introduction of the Explanation is only to 
empower the respondent in an appeal to file 
Cross-objection in respect of a finding 
adverse to him, notwithstanding that the 
ultimate decision is wholly or partly in his 
favour. The Court below erred in placing 
reliance on this Explanation while deciding 
the matter. The Court below has also relied 
on a decision of Abdur Rahman, J., in 
Devendra Ayyar v. Muthu Chettiar, where 
the learned Judge, following the ratio of the 
earlier Full Bench in Munisamy Mudaly v. 
Abbu Reddy*, held that a memorandum of 
cross-objection could be filed by a respon- 
dent against a co-respondent in an appeal as 
the powers given to the Court under Order 
41, rule 22 of the Code of Civil Procedure, 
are wide enough for such purposes. This 
decision of the learned single Judge, Abdur 
Rahman, J., bas lost its force because the 
ratio of the earlier Full Bench adopted by 
the learned single Judge has been over-ruled 
by the subsequent Full Bench, consisting of 
five learned Judges of this Court. Hence, 
the reliance placed by the Court below on 
the judgment in Devendra Ayyar v. Muthu 
Chettiar', cannot be upheld. In fact, the 
later Full Bench considered the question and 
decided overruling all previous decisions, 
and expressed the view as stated above. 


6. In view of the well-settled proposition of 
law, it is not possible to countenance and 
sustain the orders passed by the Court below 
and this obliges me to interfere in revision. 
Accordingly, these revisions are allowed. 
There will be no order as to costs. 


7. Theappeal is of the year 1980 and the 
Court below will do well to dispose of the 
same expeditiously. 


R. S. 





Petition allowed. 
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N THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENT.—S. Nainar Sundaram, J. 


G. N. Sridharan Petitioner* 


P. / 


The Union of India, represented by Secre- 

tary to Government of India, Ministry of 

Finance, New Delhi and others 
Respondents. 


(A) Life Insurance Corporation of India Act 
(XXXI of 1956), section 49—Life Insurance 
Corporation of India (Staff) Regulations 
(1960), regulations 4 and 58—Scope of 
regulation 58—Settlement between Federa- 
tion of ClassI Officers and Corporation, 1970 
and Chairman’s Instructions, 1910— Extent 
of Chairman’s powers—Word ‘may’ occurring 
in settlement, and words “and the subsequent 
financial years” occurring in the Instructions 
—Construction of—Bonus paid for two years 
as per Instructions after specified period— 
Liffect—Circular issued on 26th September, 
1975, intimating bonus would not be paid 
pending review of question—-Circular dated 
23rd June, 1976, intimating rescinding of 
1970 agreements and Instructions regarding 
bonus—Validity of circulars challenged. 


(BY Constitution of India}\(1950), Article 14 
—Order dated 22nd September, 1978, relating 
to ex-gratia payment in lieu of bonus to Class 
I Officers—If repugnant to Article 14 as 
discriminating between one Class I Officer 
and another Class I officer—Validity of 
or der upheld. 


The writ petiticns relate to claim for bonus 
by ClassI Officers of the Life Insurance 
Corporation of India. Regulation 58 of the 
Life Insurance Corporation of India (Staff) 
Regulations made under section 49 of the 
Life Insurance, Corporation of india Act, 
1956, dealt with payment of bonus and 
Regulation 4 empowered the Chairman of 
the Corporation to issue instructions to carry 
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out the provisions of the Regulations. 
Regulation 58 as substituted in 1971 read: 
“The Corporation may, subject to such 
directions as the Central Government may 
issue, grant non-profit sharing bonus to its 
employees and the payment thereof, includ- 
ing conditions of eligibility for the bonus 
shall be regulated by instructions issued by 
the Chairman from time to time”. Negotia- 
tions between the Federation of Life 
Intruetion Corporatian of India Class I 
Officers’ Association and the Corporation 
had led to the settlement relating to bonus 
dated 14th August, 1970, which was to enure 
for 4 years from Ist April, 1969. This was 
followed by the Chairman’s Life Insurance 
Corporation (Bonus to Class I Officers 

Instructions, 1970 on 16th September, 1970. 
Clause 2 of the Instructions read: “These 
instructions shall apply in respect of grant of 


bonus for the financial year commenc- 
ing on Ist April, 1969, and the 
subsequent financial years. Bonus was 
disbursed accordingly not merely for 


the four year period but also for 2 years 
thereafter. Class III and Class IV employees 
were covered by separate settlements of 1974. 
While so a Circular, dated 26th September, 
1975 announced that no bouns under the 
existing settlements would be paid to the 
employees until further instructions, as the 
question of bonus was being reviewed. In 
March, 1976, the Life Insurance Corporation 
of India (Modification of Settlements) 
Act, 1976, amending the Payment of 
Bonus Act was enacted purporting to 
rescind all the settlements relating to 
Class III and Class IV employees. The 
Bonus Act did not apply to Class I employees. 
The Chairman of the Corporation issued an 
order on 22nd July, 1976 stating that bonus 
as per the Payment of Bonus Act, 1965, will 
no longer be paid, that an ex gratia payment 
in lieu of bonus as determined by the Central 
Government will be paid and that all the 
settlements and instructions including those 
of 1970 relating to ClassI Officers stood 
rescinded. The Supreme Court decision in 
Pathak’s case, (1978) 2 S. C. C. 50 : A.I. R. 
1971 S. C. 803 struck down the 1976 Act but 
the decision did not touch Class I Officers. 
On 22nd September, 1978 an order was 
issued relating to payment of ex grafia 
amount in lieu of bonus to Class I and Class 
II Officers and the method of computing the 
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same was specified. Writ petitions were filed 
impugning the validity of tte circulars, dated 
23rd September, 1975 and 23rd July, 1976 
and for consequential reliefs. It was-con- 
tended on behalf of the petitioners that : (1) 
notwithstanding the 4 year period set by the 
settlement of 1970,. the expression ‘‘and the 
subsequent financial years”? occurring in the 
Chairman’s Instructions clause 2 abrogates 
that limitand the Corporation should 
continue to honour its obligation for the 
years subsequent to 3lst March, 1973; (2) 
since the Corporation had actually paid bonus 
for 1973-74 and 1974-75 it was referable only 
to the 1970 Instructions and the disbursement 
must have had the backing ofa grant by the 
Corporation and as such entitled the Class I 
Officers, to claim bonus as of right; (3) the 
word “may”? occurring in Regulation 58 
must be read as “‘shall’’ and the Corporation 
shall grant bouns to, its Class I Officers; (4) 
since the policy behind the impugned pro- 
ceedings of 22nd July, 1976 was to deny 
bonus to all classes of employees and since 
the claims of Class III and Class IV 
employees have survived after the Supreme 
Court decision in Pathak’s case, (1978) 2 
S.C. C. 50 : A. I. R. 1978S C. 803 striking 
down the Life Isurance Corporation (Modi- 
fication of Settlements) Act, 1978, it would 
be discriminatory to deny bonus to Class I 
Officers; and (5) the order of 23rd September, 
1978 astoex gratia payment to Class I 
Officers is violative of Article 14 of 
the Constitution as discriminatory between 
one Class I officer and another Class I 
Offieer in calculating the ex gratia payment, 


Held: The Chairman, by himself cannot 
make a rae of bonus within the meaning 
of Regulation 58. The grant has to emanate 
from the Corporation and the Chairman’s 
power is limited to give effect to and carry 
out the same and to regulate the payment 
thereof including the conditions of eligibility 
for the bonus. If the settlement of 1970 is a 
‘srant’ within the meaning of Regulation 58, 
the Chairman by his Instructions of 1970 
could not enlarge the scope of the grant. 
[Para. 8.] 


Since the Chairman, by himself, has no 
power to make a grant of bonus his Instruc- 
tions can only fallin line with the terms of 
the grant. Hence the expression “and the 
subsequent financial years” in clause 2 of the 
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Instructions has reference only to the perigd 
set out and derivable from the Settlement Of 
14th August, 1970. To hold otherwise would 
be a case of the Chairman enlarging the scope 
of the grant. [Para. 8.] 


The mere fact that bonus was disbursed to 
Class I Officers for 2 years subsequent to the 
expiry of the period set out in the 1970 setile- 
ment will not provide them with a lever which 
would afford a legal basis to claim bonus as 
of right. The Instructions of 1970 lost their 
force after 31st March, 1973. It was redun- 
dant to rescind or cance] the Settlement or 
the Instructions of 1970, when the proceeding 
dated 23rd June, 1976 were issued. The 
proceedings only made clear the position 
with regard to non-eligibility of Class I 
Officers for bonus. The Corporation cannot 
ignore the directions of the Central Govern- 
ment as grant of bonus by it was subject to 
the directions of the Central Government. 
[Para. 9.] 


The word ‘may’ in Regulation 58 cannot be 
read as shall, there being no warrant for 
giving it any but the ordinary meaning. To 
givea different meaning is to rescind the 
Regulation and cast an obligation on the 
Corporation which it does not bear under 
any law. [Para. 10.] 


The Supreme Court decision dealt only with 
the 1974 Settlements relating to Class III and 
Class IV employees which had a binding 
force under section 18 (1) of the Industrial 
Disputes Act. Class I Officers stand on a 
different footing, their rights if any, for bonus 
being referable to and derived from the grant 
under Regulation 58. The striking down of 
the denial of bonus to Class III and Class IV 
employees does not mean that the denial of 
bonus to Class I officers cannot also survive. 

[Para. 11.] 


It is true that under the impugned order dated 
13th September, 1978 Class I Officers drawing 
salary in excess of Rs. 1, 600 per month are 
not eligible for ex gratia payment in lieu of 
bonus. Itis aresult of policy decision of 
the Corporation. The rationale behind it is 
not new. It has been the ‘rationale of pay- 
ment of bonus earlier. Tho classification is 
not improper and does not offend Article 14 
of the Constitution. (Para. 13 and 14.] 
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Qoses referred to:— 

. M. Pathak v. Unlon of India, 1978 Lab. 
I. C. 612; (1978) 2 S.C.C. 50: (1978) 
3 S. C. R. 334 : A. I. R. 1978 S. C. 803; State 
of J. & K.v. T. N. Khote, 1974 Lab. I. C. 
1:(1974) 1 S.C.C.19: (1974) 1 S.C. J. 
366: A. I. R. 1974 S. C. 1; S, Kader v. State 
of Kerala, 1974 Tax. L. R. 2220 :34S. T.C. 
73 : (1974) 4 S. C. C. 422 : (1975) 1 S.C. R. 
121: A. I. R. 1974 S5. C. 2272, 


Petitions under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein and in the respective affidavits 
filed therewith the High Court will be pleased 
to issue (l)a writ of certiorari calling for 
the records relating to the order of the 3rd 
respondent in Pers/B/ZD/365, dated 23rd 
October, 1975 and quash the same insofar as 
it affects the‘petitioner herein (in W. P No. 
3972 of 1978 .; and (2) a writ of certiorari 
filed manadmus calling for the records of the 
second respondent dated 22nd June, 1976 
communicated in the order of the 3rd respon- 
dent Circular No. 354/ASP/76 dated 23rd 
June, 1976 and quashing the same in so far as 
it affects the petitioner and directing the 2nd 
respondent to pay bonus to the petitioner for 
the years 1975-76, 1976-77 and 1977-78 in 
accordance with Life Insurance Corporation 
(Bonus to Class I Officers) Instructions 1973 
dated 16th October 1970 as amended (in 
W. P. No. 3973 of 1978). 


P- Chidambaram, for Petitioner. 


Miss. Isaimathy, for Raj and Raj, for 
Respondents. 


The Court made the following 


OapeER.—Thepetitioner in these two writ peti- 
tions is one and the same and the respondents 
are also the same in both the writ petitions. 
The petitioner is a Class I Officer in the Life 
Ensurance Corporation of India hereinafter 
referred to as the Corporation. The prayer 
in W. P. No. 3972 of 1978 is for the issue of 
a certiorari calling for the records relating to 
the order of the third respondent — Execu- 
tive Director (Personnal), Life Insurance 
Corporation of India, Bombay, in Ref. : 
Personnel 1/B/ZD/365, dated 23rd September, 
1978 and quash the same in so far as it affects 
the petitioner. Tho prayer in W. P. No. 3973 
of 1978 is for the issue of a writ of certiorari 
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fied mandamus, calling for the records 
relating to the order of the second respondent 
—Life Insurance Corporation of India, 
represented by its Chairman, dated 22nd June, 
1976 communicated in the order of the third 
represented in Circular. No. 3543/ASP/76, 
dated 23rd June, 1976 and quash the same in 
so far as it affects the petitioner and direct 
the second respondent to pay bonus to the 
petitioner for the years 1975-76, 1976-77 and 
1977-78, in accordance with Life Insurance 
Corporation (Bonus to - Class I Officers) 
Instructions 1970, hereinafter referred to as 
the Instructions 1970, dated 16th September, 
1970 as amended. 


2. Atthe outset, it must be pointed out 
that the controversy in both the writ peti- 
tions relates to the claim for bonus For Class 
I Officers of the Corporation. For the pur- 
pose of appreciating and assessing the 
grievance of the petitioner and his attack on 
the two proceedings subject-matter in the two 
writ petitions as, it becomes necessary to 
briefly trace what transpired earlier and that 
too, with reference to the statute concerned 
and the Regulations that came to be passed 
thereunder. The statute is the Life Insurance 
Corporation Act, 1956, hereinafter referred 
toasthe Act. The Constitution of the 
Corporation has been done under section, 4 
(1) of the Act and one of the members who 
go to constitute the corporation shall be 
appointed by the Central Government to be 
the Chairman thereof. Section 49 enables 
the Corporationto make regulations and 
such regulations may provide for the terms 
and conditions of service of the employees of 
the Corporation. This is found from clauses 
(b) and (bb) of sub-section (2) of section 49 
of the Act. The said power was exercised 
and the result is the making of the regulation 
which bears the nomenclature, Life Insurance 
Corporation of India (Staff) Regulations, 
1960, hereinafter referred to asg the Regula- 
tions. Regulation 4 gives the power to the 
Chairman to issue instructions and directions 
from time to time, as may be necessary to 
give effect to, and carry out, the provisions 
of the Regulations. Regulation 58 governs 
the payment of bonus. Admittedly, Regula- 
tion 58 has undergone amendments from 
time to time. Until 1967, Regulation 58 
enabled the Corporation to pay non-profit 
sharing bonus to its cmployees belonging 
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to Classes II and IV. By notifica- 
tion dated 11th February, 1967, regulation 
58 was substituted and the substituted 
regulation read as follows : 


“The Corporation may, subject to such 
directions as the Central Government may, 
issue from time to time, grant non-profit 
sharing bonus to its employees”. 


By notification dated 7th August, 1971, 
regulation 58 was again substituted and the 
substituted regulation read as follows: 


“The Corporation may, subject to such 
directions as the Central Government may 
issue, grant non-profit sharing bonus to its 
employees and the payment thereof, includ- 
ing conditions of eligibility for the bonus, 
shall be regulated by instructions issued by 
the Chairman from time to time”. 


3. A plain reading of regulation 58, as 
substituted above, conveys the meaning that 
there are two sets of powers with regard to 
bonus. The Corporation may. subject to 
such directions as the Central’ Government 
may issue, grant non-profit sharing bonus 
to its employees. This is the first part of 
Tegulation 58. On the basis of the grant, 
the payment thereof including the conditions 
of eligibility for bonus shall be regulated by 
instructions issued by the Chairman from time 
to time. This is the second part of Regula- 
tion 58. Regulation 58 which was anterior 
to the substitution by notification dated 7th 
August, 1971, spoke only about the grant of 
bonus by the Corporation to its employees, 
subject to such directions that the Central 
Government may issue from time to time. 
It is not disputed that the Chairman has the 
power to issue instructions or directions to 
give effect to the grant of the bonus by the 
Corporation to its employees, under the 
Regulations and this he is enabled by Regula- 
_ tion 4 of the Regulations. The second part 
of Regulation 58, as substituted by notifica- 
tion dated 7th August, 1971, has merely 
exemplified the above position. Learned 
counsel for the petitioner has not put forth a 
proppar ton that the Chairman, by himself, 
could grant bonus to the employees of the 
Corporation and that his instructions could 
over-ride the terms of the grant, if any, 
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made by the Corporation. The admittfd 
case of the parties is that there were negotia- 
tions between the Federation of Life 
Insurance Corporation of India Class I 
Officers’ Associations and the second respon- 
dent for the grant of bonus from time to 
time, from 1964-65 onwards and those 
negotiations matured themselves into agree- 
ments and the Chairman issued intructions to 
implement them and non-profit sharing 
bonus was paid to all Class I Officers in 
accordance with the agreementsand the 
instructions which followed. The last agree- 
ment between the Federation and the second 
respondent was the one dated 14th August, 
1970. Weare not concerned with the other 
terms of the settlement except the one that 
relates to the grant of bonus. Learned 
counsel for the respondents has furnished me 
a copy of the terms of settlement arrived at 
on 14th August, 1970, and Clause IV thereof 
provides for payment of bonus at the rate of 
one and a half months’ basic pay as on 31st 
March, of the year to which the bonus 
relates subject to a maximum bonus of 
Rs. 1,200. Clause V thereof speaks about 
the effective date of revision as Ist April, 
1969, and Clause VI lays down the duration 
of the settlement as four years, i. e., upto 
31st March, 1973. This settlement was 
followed up by the Instructions. issued by the 
Chairman on 16th September, 1970, bearing 
the nomenclature, Life Insurance Corpora- 
tion (Bonus to Class I Officers) Instructions 
1970. Clause 2 of Instructions 1970 
provided as follows : 


“These instructions shall apply in respect 
of grant of bonus for the financial year 
commencing on Ist April, 1969, and the 
subsequent financial years.” 


The set of expressions “and the subsequent 
financial years” is sought to be construed in 
two ways, one by the learned counsel for the 
petitioner and the other by the learned 
counsel for the respondents. I will presently 
advert to this aspect. 


4, Bonus to Class I Officers was disbursed 
for the years 1969-70, 1970-71, 1971-72, 
1972-73, 1973-74 and 1974-75. There could 
not be any dispute with regard to the 
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sigction for the disbursement of bonus upto 
the year 1972-73. Learned counsel for the 
respondents would submit that the terms of 
settlement dated 14th August, 1970 followed 
by Instructions 1970 governed such disburse- 
ment and that the disbursement of bonus for 
the years 1973-74 and 1974-75 was not 
pursuant to Instructions 1970, because the 
period stipulated under the settlement dated 
14th August, 1970, on the basis of which 
alone Instructions 1970 came to be issued, 
lapsed with the end of the year 1972-73. 


Learned counsel for the petitioner 
has got his own construction to. 
be put on the set of. expressions 


“and the subsequent financial years’’ occurr- 
ing in clause 2 of Instructions 1970 and would 
say that the sanction and instructions would 
govern the disbursement of bonus for the 
period subsequent on 1972-73. Reserving 
the resolution of the controversy to a sub- 
sequent stage, I shall complete, the narration 
of the events which led to the passing of the 
impugned proceedings. 


5. Neither the Payment of Bonus Act nor 
the Industrial Disputes Act could apply to 
Class I Officers of the Corporation. There 
wasacircular dated 26th September, 1975, 
issued by the third respondent, by which he 
informed all the officers of the Corporation 
that the question of payment of bonus was 
being reviewed in the light of the Ordinance 
dated 25th September, 1975, and hence, no 
bonus to employees should be paid under the 
existing provisions until further instructions. 
So far as Class III and Class IV employees 
are concerned, their right to bonus was 
governed by two settlements, one dated 24th 
January, 1974, and the other dated 6th 
February, 1974. In March, 1976, the Life 
Insurance Corporation (Modification of 
Settlements) Act, 1976 was enacted, purport- 
ing to rescind the two settlements dated 24th 
January, 1974 and 6th February, 1974 with 
reference to Class III and Class IV employees 
of the Corporation. The Chairman of the 
Corporation passed an order on 22nd June, 
1976, on the question of payment of bonus to 
the employees of the Corporation, which 
order was reproduced in the communication 
of the third respondent dated 23rd June, 1976, 
which isthe subject-matter of challenge in 
W. P, No. 3973 of 1978. It is worthwhile to 
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have the entire communication extracted as 
follows, even though the attack is on the 
clauses relating to bonus to class I Officers 
of the Corporation. 


“LIFE INSURANCE CORPORATION OF 
INDIA (CENTRAL OFFICE) 


Ref: Personnel . A. “Y ogakshema’ 
Jeevan Beema Marg, 
Bombay-400002. 
June 23, 1976. 
To 
All the Officers,of the Corporation. 


Ref: —Payment of Bonus to the. 
Employees of the Corporation 


“By our circular Ref: Personnel—A. 
No. 35 38/ASP/76 dated 22nd March, 1976, 
we had advised all the offices of the Cor- 
porations that until further instructions. . 
no payment by way of bonus should 
be made to any employee irrespective 
of the class to which he belongs. In 
this conaé¢ction, Chairman has issued an 
order, which is reproduced below. 


i). The Payment of;Bonus Act, 1965, has 
been amended by Act XXIII of 1976 
retrospectively from 25th September, 1975. 
In terms of the provisions of section 32 of 
the said Act, nothing in the said Act shall 
apply tothe employees employed by the 
Life Insurance Corporation of India. The 
employees of the Life Insurance Corpora- 
tion of India are, therefore ineligible to 
bonus under the said Act. The Central 
Government however, have decided that 
such employees shall be paid an amount 
ex gratia in lieu of bonus, as may be 
determined by the Central Government 
taking into account the wage levels, the 
financial circumstances and other relevant 
factors. 


ii). In view of the above, no employee of 
the Corporation shall be eligible for bonus 
for the financial year 1975-76 and there- 
after under the following agreements/ 
settlements/ administrative instructions 
which are hereby replaced/rescinded :— 


1) ¥ Agreement dated 25th September, 1970, 
between the National Federation of 


— ew s 
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Insurance Field Workers of India and the 
Life Insurance Corporation of India; 


(2) Administrative instructions called 
the Life Insurance Corporation (Bonus to 
Development Officers) Instructions, 1970 
as amended from time to time. 


(3) Circulars issued by the Corporation 
from time to time in pursuance of the 
aforesaid agreement dated 25th September, 
1970, and the Life Insurance Corporation 
(Bonus to Development Officers) Instruc- 
tions, 1970; 


(4) Agreement dated 14th August, 1980, 
between the Federation of Life Insurance 
Corporation of India Class I Officers’ 
Associations and the Executive Director 
(Personnel) Life Insurance Corporation of 
India ; 


(5) Life Insurance Corporation (Bonus to 
Class I Officers) Instructions 1970 dated 
16th September, 1970, as amended from 
time to time; 


(6) Administrative instructions issued from 
time to time in pursuance of the agreement 
dated 14th August, 1970, between the 
Federation of Life Insurance Corporation 
of India Class I Officers’ Associations and 
the Executive Director (Personnel) Life 
Insurance Corporation of India, and the 
Life Insurance Corporation (Bonus to 
Class I Officers) Instructions, 1970. 


(iii) As regards Class III and Class IV 
employees, under the Life Insurance 
Corporation (Modification of Settlements), 
Act, 1976, the provisions in the settlements 
dated 24th January, 1974 and 6th February, 
1974, with the Class III and Class IV 
Employees’ Associations shall not have any 
force or effect and the provisions of the 
said settlements are set aside in so far as 
they relate tothe payment of an annual 
cash bonus. 


(iv) All the administrative instructions 
issued in pursuance of the said settlements 
dated 24th January, 1974 and 6th February, 
1974, therefore, stand hereby repealed/ 
rescinded. 
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Sd. (K B. Pradhaa) 
Chairman 4 


Dated at Bombay, 
this 22nd day of 
June, 1976. 


2. As regards exgratid payment in lieu of 
bonus. appropriate instructions will be 
issued in due course. 

l EXECUTIVE DIRECTOR.” 
6. The Life Insurance Corporation (Modifi- 
cation of Settlement) Act, 1976, was challenged 
before the Supreme Court and the Supreme 
Court struck down the said Act as illegal and 
void. The decision of the Supreme Court is 
reported in M. M. Pathak v. Union of India’. 
The said decision did not touch the claim for 
bonus by Class I officers of the Corporation. 
They are stated to have carried on their agita- 
tion through the Federation and it is stated 
that two class I Officers and the Federa- 
tion jointly filed a writ petition in the High 
Court of Delhi in Civil Writ No. 587 of 1978, 
challenging the circular dated 26th September, 
1975, as well as the order dated 23rd June. 
1976, and to command the’ second respondent 
to continue to pay the bonus to all Class I 
Officers of the Corporation on. the basis of 
the Bonus Instructions, 1970 as amended, for 
the years, 1975-1976, 1976-1977 and 1977-1978 
as wellas for subsequent financial years, 
While the said writ petition was pending in 
the High Court of Delhi, the third res- 
pondent issued an order dated 23rd 
September, 1978, which is the subject-matter 
of challenge in W. P. No. 3972 of 1978 and 
the said order reads follows : 


“LIFE INSURANCE CORPORATION 
OF INDIA 
Central Office 


Ref: Personnel B/ZD/365. 
: 23rd September, 1978 


TO ALL ZONAL MANAGERS AND 
OFFICERS IN CHARGE OF DIVNS : 


Ref: Payment of ex gratia amount in lieu 
of bonus to Class I and Class II Officers 
for the years 1975-76, 1976-1977, 


1. (1978) Lab. I. C., 61 : (1978) 28. C. C.50: 
(1978) 3 S.C. R. 334: A. L R, 1978 S. C. 803. 


~ 
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It has been decided to make an ex gratia 
payment in lieu of bonus to the Class I and 
Class II Officers of the Life Insurance 
Corporation of India for the years 1975- 
1976 and 1976-1977 atthe rate of 8.1/3% 
of their salary (Basic pay+Spl. pay if any 
+D. A.+Addl. allowance). The ex gratia 
amount will be paid only to those officers 
who were in receipt of salary pay+DA+ 
DA upto Rs, 1,600 p. m. Further, the 
maximum salary (PAY +DA-+ DA) for the 
purpose of calculation of the ex gratia pay- 
ment will be deemed to be Rs. 750 per 
month. We may clarify that the ex gratia 
payment may be calculated on the basis of 
salary drawn by an officer in each month 


` during the period from Ist April, 1975 


to 3ist March, 1977 in order to determine 
whether in a particular, month, the officer 
would have satisfied the eligibility criteria 
for receiving the payment. 


- For example, ifan officer had drawn a 
Salary (Pay+-DA-DA of Rs. 1,600 or less 
in a particular month he would be eligible 
for the ex gratia payment for that particular 
month, but if the same officer had drawn 
a salary in excess of Rs. 1,600 in any other 
month during the period in question, he 
would not be eligible for the payment for 
the months in which he had drawn a 
salary in excess of Rs. 1,600. 


In the case of employees who opted for_ 
fixation in class I cadre from a date after 
Ist April, 1975, the bonus as per the above 
instructions shall be calculated till the date 
of fixation, on the pay they were actually 
drawing plus notional admissible DA and 
AA for that pay as applicable to Class I, 
porvided such pay plus DA andAA did not 
exceed Rs. 1,600 in any particular month. 
The ex gratia payment may also be made to 
those, who had retired or died during the 
period in question, if they would have been 
otherwise, eligible for sach payment. 
Officers who had resigned and/or whose 
services were terminated as a disciplinary 
measure will not receive this payment. 


You are now requested to arrange for the 
payment at an early date. Please send us 
a list of officers who have been paid this 
ex gratia amount, specifying the amount 
paid to individual officers. 
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Please acknowledge receipt. 
Sd/Executive Director. 


P. 5. : Ex-gratla payment shall not be 
made for the period of apprentice- 
ship or trainingon stipend bui 


shall include service on produc- 
tion.” 


7. Etis now found that the High Court o! 
Delhi has disposed of Civil Writ No. 587 o! 
1978 and the writ petition was partly allowed 
declaring that the circular dated 23rd June 
1976, would not operate for the year 1975-76 
but would operate from the year 1976-7 
onwards, subject to later circular or orders 
How far the parties could take advantage o 
the decision ofthe High Court of Delhi 
will also be the subject-matter of discussio1 
that would follow hereafter. 


8. The major issue is one that is raised i 
W. P. No. 3973 of 1978. I first propose ti 
deal with the same, With regard to the clain 
for bonus forthe year 1975-76, practicall: 
it has lost its significance because, subse 
quent to the judgment of the High Court o 
Delbi in Civil Writ No. 587 of 1978 and whil 
the writ petitions were pending, the Corpc 
ration, by circular Ref : Personne!/B/ZD/38 
dated 8th March, 1979, decided to make th 
payment of bonus to Class I Officers of th 
Corporation in accordance with the terms ¢ 
Instructions 1970. The sheet anchor of tt 
claim for bonus for class I Officers of tł 
Corporation, the petitioner being one í 
therm, is the settlement dated 14th Augus 
1970, which was followed up by Instruction 
1970 of the Chairman. The terms of tt 
Settlement are unambiguous. They could t 
effective only from ist April, 1969 and up! 
31st March, 1973. This settlement cann 
have the sanctity of a settlement which 
arrived at, either, inthe course of the co 
ciliation proceeding or otherwise than in tl 
course of the conciliation proceeding so 
to attract the provisions of the Industri 
Disputes Act. Class I Officers of the Cc 
poration fall outside the purview of t 
Industrial Disputes Act. Mr. P. Chida 
baram, learned counsel for the petition 
wants to elevate the settlement dated 14 
August, 1970, as a grant within the meani 
of regulation 58 of the Regulatia: 
Mr. J. Kanagaraj, learned counsel appeari 
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for the respondents, of course, would not 
concede this position. But, the fact remains 
that there was grant of bonus by the Corpo- 
ration and merely because it was preceded by 
a settlement, it cannot be stated that there 
was no grant at all within the meaning of 
Regulation 58. We are more concerned with 
the scope of the grant and the period to 
to which the grant could enure. As stated 
above, the settlement stipulateda period of 
four yearsfrom Ist April, 1969, upto 
31st March, 1973. Itis common case of 
both the sides that the Chairman by himself 
cannot make a grant of bonus within the 
meaning of Regulation 58. The grant has 
to emanate from the Corporation and 
the power of the Chairman is limited to give 
effect to and carry out the same and 
to regulate the payment thereof, includ- 
ing, the conditions of eligibility forthe bonus. 
It is only for this purpose, the Chairman 
issued instructions from time to time. If the 
settlement of 14th August, 1970, is accepted 
to be a grant within the meaning of Regula- 
tion 58, then Instructions 1970 could not 
enlarge cither the scope of the period of the 
grant. Mr. P. Chidambaram, learned 
counsel for the petitioner, wants to take 
advantage of the set of expressions ‘‘and the 
subsequent financial years”? occurring in 
clause 2 of Instructions 1970 and would state 
that there is no limitation with regard 
to the period for payment of bonus to Class 
I Officers of the Corporation, and he wants 
the Corporation to adhere to and honour its 
obligations under Instructions 1970 for the 
years subséquent to 31st March, 1973. As 
against this Mr. J. Kanagaraj, learned 
counsel for the respondents, would submit 
that once itis admitted that the Chairman 
by himself has no power to make a grant of 
bonus and his instructions could only fall in 
line with the terms of the grant, it is not 
possible to put upaconstruction on the 
above set of expressions as the learned 
counsel for the petitioner would desire. 
Learned counsel for the respondents would 
further submit that such a construction 
would lead to results which would become 
irreconcilable not only with the factual posi- 
tion but also with the legal implications. 
Learned counsel for the rcspondents hence 
wants this Court to construe the set of 
expressions “and the subsequent financial 
ears” in clause II of Instructions 1970 as 
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meaning, and as referable to, the period set 
out in the settlement dated 14th August, 1976, 
namely, lst April, 1969 to 31s8 March, 1973, 
“subsequent financial years”, according ro 
the learned counsel forthe respondents, could 
only mean the subsequent financial years 
after the lapse of the financial year commenc- 
ing on Ist April, 1969, and this alone would 
be in accordance with the terms of the settle- 
ment, assuming that it could be equated to 
a grant. In my view, this is the only and the 
proper way to construe clause 2 cf Instruc- 
tions 1970. Ifthe grant is that expressed in 
the settlement of 14th August, 1970, 
definitely, the Chairman, by his Instructions, 
cannot enlarge the scope of the grant. Hence, 
I am obliged to reject the plea of the learned 
counsel for the petitioner to give any sanc- 
tion for bonus orany period of currency 
therefor other than the one derivable from 
the settlement of 15th August, 1970. 


9. Mr. P. Chidambaram, learned counsel 
for the petitioner, would then submit that 
even after 3ist March, 1973, the Corporation 
did pay bonus to its Class J Officers for the 
period 1973-75 and 1974-75 and this is 
referable only to instructions 1970. Any 
right or claim by ClassI Officers of the 
Corporation could have its source only 
pursuant to the grant under Regulation 58. 
Unfortunately for them. the Payment of, 
Bonus Act does not come to their rescue and 
equally so, they are not ina position to 
agitate for such rights under the Industria! 
Disputes Act Realising this difficulty, 
learned counsel for the petitioner would 
submit that the disbursement of bonus for 
the years 1973-74 and 1974-75 must have had 
the backing of a grant by the Corporation. 
In my view, this is a submission made out of 
desperation. No plea has been put forth in 
the affidavit filed by the petitioner, express- 
ing such a stand. The mere fact that benus 
wag disbursed to ClassI Officers of the 
Corporation for the above two years 
concerned, will not provide them with a lever} 
which would have a legal basis to claim 
bonus as of right. The grant or the sanction 
for bonus enured only upto 31st March, 1973. 
Hence Instructions 1970 lost its force after 
31st March, 1973. It is redundant to rescind 
or cancel either the settlement dated 14th), 
August, 1970, which has partaken the nature 
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of grant or Instructions 1970, which has no 

independent force other than the one deriv- 

able from the settlement or grant of 14th 
August, 1970. Merely because the impugned 
proceedings of the date 22/23rd June, 1976, 
came to be issued, purporting to rescind the 
settlement and Instructions 1970, it could not 
mean that the grant and Instructions, 1970, 
in fact survived beyond 31st March, 1973. 
The disbursement of bonus after 31st March, 
1973, could not have had the backing of the 
settlement or grant of 14th August, 1970, and 
Instructions 1970, Learned counsel for the 
respondents would submit that payment of 
bonus for the years 1973-74 and 1974-75 was 
the result of independent subsequant negotia- 
tions, which he does not want to equate to 
grant. This is quite possible. Class I 
Officers of the Corporation must thank their 
stars that they had the benefit of payment of 
bonus even after 3lst March, 1973, for two 
years. Byņhe impugned proceedings dated 
22/23rd June, 1976, the position was made 
clear with regard to non-eligibility of Class I 
Officers of the Corporation for bonus and it 
is true that this has afforded the provoca- 
tion for filing the writ. Assuming the said 
Officers were paid bonus forthe years 1973- 
74 and 1974-75 pursuant to independent 
grants, as pleaded by the learned counsel for 
the petitioner, the Central Governmen} 
seemed to have decided to discontinue the 
same for future years and this decision has 
been acted upon, and it cannot be stated that 
the Corporation can ignore such directions 
because, under Regulation 58, the grant of 
bonus by the Corporation will have to be 
subject to the directions of the Central 


Government, 


10. Another line of submission which the 
learned counsel for the petitioner put forth 
before me is that the expression ‘may’ 
occurring in Regulation 58 must be read as 
‘shall’ and would state that the Corporation 
shall grant bonus to its Class I Officers, 
within the meaning of Regulation 58. 
Regulation 58 is only an enabling provision. 

ere is no warrant for giving to the expres- 
sion ‘may’ any meaning other than .the 
ordinary one. Ifitis done otherwise, that 
would practically be re-enacting the regula- 
tion and casting an obligation on the 
Corporation, which it does not bear under 
lgay law. Further. such a construction 
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would lead to anomalous results and it can 


be stated that the Corporation is bound to 
grant bonus, irrespective and in spite of 
instructions by the Central Government, 
otherwise. 


11. Learned counsel for the petitioner 
would pursue his submission and would state 
that so far as Class III and Class IV 
employees of the Corporation are concerned, 
the impugned proceedings in W. P. No. 3973 
of 1978 took note of the Life Insurance 
Corporation (Modification of Settlements) 
Act, 1978 and sought to ignore the settle- 
ments dated 24th January, 1974, and 6th 
February, 1974, for payment of bonus 
to them, this enactment was the subject- 
matter of challenge before the Supreme 
Court in M. M. Pathak v. Union of 
India‘, and the Supreme Court struck down 
the said Act as violative of Article 31 of the 
Constitution of India, and the policy behind 
the impugned proceedings of the date 22nd/ 
23rd June, 1976, was to deny bonus to all 
classes of employees of the Corporation and 
since the claims of Class III and Class IV 
employees of the Corporation have survived 
after the decision of the Supreme Court 
referred to above, it would be discriminatory 
to deny any bonus to class I Officers of the 
Corporation, pursuant to the proceedings 
now impugned. 


In this behalf, learned counsel for the peti- 
tioner says that the action of the Corporation 
is violative of Article 14 of the Constitution 
of India. First of all, it must be pointed 
out that the Supreme Court was dealing with 
two settlements of the date 21st January, 
1974 and 6th February, 1974, entered into 
by the Corporation with its Class III and 
Class IV employees and the settlements did 
have a binding force under section 18 (1) of 
the Industrial Disputes Act. I donot think, 
in the instant case, it would be proper to 
adopt and follow the reasonings which 
weighed with the Supreme Court while 
arriving at the decision in the said case. 
Here, we are concerned, with Class I Officers 
of the Corporation. They stand on a 
different footing. Their rights and claims, 
if any, for bonus are referable to and deriv- 





1. (1978)3 S.C.R. 334:A.I.R. 1978 S. C. 
03. 
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jable from the grant under Regulation 58. It 
is true, by the impugned proceedings dated 
22nd/23rd June, 1976 the subject-matter of 
challenge in W. P. No. 3973 of 1978, the 
entire questions of bonus to the employees of 
. the Corporation was dealt with and the 
specific stand of the Corporation was 
expressed, denying bonus to all of them. 
The denial of bonus to class III and class 
IV employees of the Corporation has now 
been struck down by the Supreme Court in 
the case referred to above. On that ground, 
Jit cannot be stated that the denial of bonus 
to Class I Officers of the Corporation cannot 
also survxive and must be ignored and their 
claims must be countenanced, even though 
there is no legal and factual basis to support 
the same. It would be useful to advert to 
an obsesvation of the Supreme Court, 
occurring in the decision referred to above, 
of course, ina different context, where it is 
stated that: 


“It is the settled practice of the Court to 
decide no more than what is absolutely 
necessary for the decision of a case.” 


Equally, it is not argued before me that the 
decision of the Supreme Court would 
squarely enure to the benefit of Class I 
Officers of the Corporation. Class I Officers 
are far above Class III and Class IV 
employees of the Corporation and itis not 
a case of equals being treated unequally. 
When the impugned proceedings dated 22nd/ 
23rd June, 1976, were issued, it cannot be 
stated that there was an omnibus 
consideration without reference ~ to 
classification of the employees on the ques- 
tion of payment of bonus. A reading 
of the said proceedings, extracted supra, does 
not leave any such impression in the mind of 
this Court. May be, there had been a policy 
behind the said proceedings. But on the 
simple ground that the policy did not survive 
as against Class III and Class IV employees 
of the Corporation, it cannot be taken advan- 
tage of to strike down the other decisions 
with reference to class I Officers of the 
Corporation. They belong to different 
classes and categories. Hence, in my view, 
it isa misnomer to refer to and rely on 
Article 14 of the Constitution of India to 
spell out any discrimination in the instant 
case. 
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12. The only other aspect which remains 
18 the decision of the High Court of Delhi ‘in 
Civil Writ No. 587 of 1978. A copy of the 
judgment has been furnished to me. 1 find 
that the petitioner could not, and in fact his 
learned counsel did not place any reliance on 
the reasonings of the High Court of Delhi 
except to take advantage of the relief, which 
was partly given when the Court said that the 
impugned circular dated 23rd June, 1976, 
would not operate for the year 1975-76 but 
would operate from the year 1976-1977 
onwards. The reason for giving even this 
much of relief is not the one adopted by the 
learned counsel for the petitioner for sus- 
taining the plea with regard to the claim for 
bonus for the periods after 1975-76. As 
stated above, the claim for bonus for the 
year 1975-76 has been settled by the Corpo- 
ration by circular dated 8th March, 1979. 


For allthe above reasons, I do not finda 
warrant to contenance the contentions put 


forth to support the prayer in W. P. No. 2973 
of 1978. 


13. Now, coming to the grievance of the 
petitioner with regard to the order of the 
third respondent dated 23rd September, 1978, 
learned counsel for the petitioner would 
submit that the said order is violative of 
Article 14 0f the Constitution of India 
because, it discriminates between one Class I 
Officer and another Class I Officer since by 
the said order, the basis for calculation of 
the ex gratia payment in lieu of bonus has 
been defined as “‘salary (Basic pay, Special 
pay, if any, D. A. Adj. Allce)’’ and all Class I 
Officers who received a salary in excess of 
Rs. 1,600 per month are excluded. 
Learned counsel for the petitioner would 
state that the consequence is that about 94 
per cent. of the 4,100 Class I Officers in the 
Corporation will stand excluded. Learned 
counsel for the petitioner would further 
submit that under the impugned order, for 
the purpose of calculation the maximom 
Salary shall be deemed to be Rs. 750 per 
month and if this isso, no reason why a class 
I Officer drawing more than Rs. 1,600 per 
month should be denied bonus because, even 
in such a case, the deemed maximum salary 
of Rs. 750 could be applied and a class I 
Officer drawinga salaryof more than 
Rs. 1,600 per month could also be paid bonug 
atthe same rate. Learned counsel for the 
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` petitioner characterises the impugned order 
as irrational and discriminatory and states 
that it brings about a classification within a 
class. 


As against this, learned counsel for the res- 
pondents would submit that what was sought 
to be disbursed was payment of ex gratia 
amount in lieu of bonus and classification, 
according tohim, can always be made 
between persons receiving higher salary and 
and those receiving lesser salary and it would 
be a well-recognized clssification even in the 
matter of payment of bonus. [Learned 
counsel for the petitioner relies on the 
following observation occurring in the 
judgment of the Supreme Court in State of 
J.&. K. v. T. N. Khosal. 


“Classification, therefore, must be truly 
founded on substantial differences which 
distinguish persons grouped together from 
those left out of the group and such 
differential attributes must bear a just and 
rational relation to the object sought to be 
achieved” 


By virtue of the impugned order dated 23rd 
September, 1978, it is true that Class I 
Officers drawing salary in excess of Rs. 1,600 
per month are not eligible for the ex gratia 
payment in lieu of bonus. This payment 
cannot be insisted as a matter of right. Itis 
the result of a policy decision of the Corpora- 
tion. The rationale behind it is not new and 
one adopted for the first time. This has 
been the rationale for the paymeat of bonus 
earlier. 


14. Itis not disputed that the earlier settle- 
ment dated 7th August, 1966, provided for 
payment of bonus to Class I Officers whose 
pay did not exceed Rs. 1,600 per month and 
there was a further provision that bonus shall 
be paid on a basic pay of Rs. 750 per month 
and this ratio bas been followed up for the 
subsequent years unti] the settlement of the 
date 14th August, 1970. It is true that the 
Payment of Bonus Act does uot apply to the 
case on hand, but, yet to find out the rationale 
behind the impugned order dated 23rd 
September, 1978, it will be extraneous to refer 
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to the definition of an employee under sec- 
tion 2 (13) of the said Act. It defines an 
‘‘employee” as a person employed on a 
salary or wage not exceeding one thousand 
and six hundred rupees per mensem. If 
this aspect has weighed with the Corporation 
it is not possible to characterise the said 
action as completely irraticnal. Obviously 
the object is to benefit those who draw a 
lesser salary and who, normally, would have 
the benefit of the Payment of Bonus Act, but 
for the fact that the application of the provi- 
sions of the said Act has been excluded to the 
employees of tbe Corporation. Learned 
counsel for the respondents draws my 
attention to a decision of the Supreme Court 
in S. Kodar v. State of Kerala}, where it has 
been held that classification of dealers on the 
basis of their respective turnover for the pur- 
pose of graded imposition so long as it is 
based on differential criteria relevant to the 
legislative object to be achieved is not 
unconstitutional. In my opinion the said ratio 
can be applied to the instant case. Viewed 
in the above light, I am not able to appre- 
ciate and sustain the grievances of the 
petitioner with reference to the order dated 
23rd September, 1978, subject-matter oi 
challenge in W. P. No. 3972 of 1978. This 
obliges me to dismiss both the writ petitions. 


15. Accordingly, both these writ petitions 
_will stand dismissed. There will be no order 
as to costs, 


5. J. —— Writ petitions dismissed. 


1. 1974 Tax. L.R. 2220 : 34 S. T. C. 73: (1974) 4 
eat 422 : (1975) 1 S. C.R. 121; A.J.R. 1974 
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i] VALAMBAL V. SRI MADHYARJUNBSWARASWAMI TEMPLE 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Gokulakrishnan 
S. Nainar Sundaram, JJ. 
G. A. Valambal a 


Paesent:—P, R and 


Appellant®* 
y. 


The Idol of Sri Madhyarjdneswararaswami 
Temple at Pettavaithalai represented by its 
Executive Officer, Gosi Chetty Street, 
Woraiyur Respondents. 


(A) Tamil Nadu Inam Estates (Abolition 
and Conversion into Ryotwari) Act (XXVI of 
1963), sections 9 and 4—Simultaaneous pro- 
ceedings before the authorities under the 
Act and before the civil Court—Authorities 
under specified Act bound by decision of 
Civil Court o1 jurisdictional matters. 


(B) Madras Hindu Religious and Charitable 
Endowments Act (¥XII of 1959), section 40 
—Applicability. 


The appellant, claiming to be the adopted 
daughter of one ‘‘A”’ who was the last service- 
holder of a devadasi inam attached to the 
respondent-temple, after the ceasing of 
devadasi services by reason of the Madras 
Devadasis (Prevention of Dedication) Act 
(XXXI of 1947), applied forthe grant of a 
patta under section 15 of the Tamil Nadu 
Inam Estates (Abolition and Conversion into 
Ryotwari) Act XXVI of 1963. The repondent- 
temple applied tothe H.R.&C. E. Board 
under section 87 of the Act XIX of 1961 
(corresponding to section 101 of Tamil Nadu 
Act XXII of 1959), for a certificate enabling 
the concerned authorities to take possession 
of the lands. The certificate was granted but 
was quashed by the High Court in writ pro- 
ceedings. The respondent-temple then filed a 
suit in the lower Court for recovery of posses- 
sion and other reliefs. The Court decreed the 
suit. It found also against the alleged adoption 
of the appellant by “4”. An appeal to the 
High Court therefrom was dismissed. In the 





*S. T. A. No. 322 of £977. 17th August, 1982. 
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patta proceedings the Assistant Settlement 


ficer granted patta in favour of 
the respondent-temple under section9 of 
Act XXVI of 1963 and not to the 


appellant holding that section 14 could 
not apply. The order was confirmed by the 
Tribunal on appeal. The appellant preferred 
a further ap to the High Court. The main 
contention for the appellant was that the ean 
tenure was a service tenure by virtue o 
section 40 (2) of the H. R.&C. E. Act, 
1959, that the matter can be decided only by 
the Collector, and the enfranchisement of 
the inam ought to have been made without in 
any way being affected by the decisions of thè 
civil Court. 


Held: The evidence on record like the Inam 
Fair Register and the judgments rendered by 
the Civil Court established that the inam 
grant was in favour of the temple, that the 
suit property was temple davadayam land and 
not devadasi manyam. Nor was the 
appellant adopted by ‘‘A” and she had never 
performed devadasi service. The question of 
enfranchisement under section 40 (2) of Act 
XXII of 1956 cannot be agitated in the light 
of the findings. 


If there are simultaneous proceedings before 
the authorities constituted under the specified 
Actand also before the civil Court, the 
decision of the civil Court rendered much 
earlier to the decision by the authorities con- 
stituted under the specified Act in respect of 
jurisdictional matters will definitely bind not 
only the parties concerned but also the 
authorities under the statute concerned who 
have to act on such established facts. 

[Para. 9.} 


Cases referred to: 


Periathambi Goundanv. The District Revenue, 
Officer, (1980) 2.M. L. J. 89:1. L R. (1980) 
2 Mad. 255: 93 L. W. 169:A.I1. R. 1980 
Mad. 180. 


Appeal against the order and judgment, dated 
21st March, 1977 of the Minor Inams Aboli- 
tion Tribunal (V Additional Subordinate 
Judge) Tiruchirapalli and passedin Inams 
C. M.A. No. 324 of 1972, (case Nos. Trichy 
349 to 360 of 1972, on the file of the 
Assistant Settlement Officer, Tiruchirapalli. 


A 
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(XXVI of 1963) for an 


. K. Ramamurthy, for Appellant. 


‘Srinivasan, for Respondent. 
The Order of the Court was made by 


Gekulakrishnan, J.—The appellant by 
name Valambal claimed patta under section 
14 of the Tamil Nadu Inam Estates (Aboli- 
tion and Conversion into Ryotwari) Act 
extent of 31 
acres 54 cents in Survey Numbers 116/2, 
231/4, 149/4 and 97/2 in the village called 
Pettaivaithalai in Tiruchirapalli District. A 
few facts may be stated to understand the 
real crux of the matter involved in this case. 


2. On 17th January, 1948, the Madra® 
Devadasis (Prevention of Dedication) Act 
(Madras Act XXXI of 1947) came into force. 


. Since then the services of Devadasis were 


never more required by the temples. The 
appellant, claiming that she is the adopted 
daughter of one Angamuthu who is the last 


` gervice holder of the Devadasi service, wanted 


to get the patta in her favour. According to 
the appellant, her brother by name Palaniandi 
forcibly took possession of the property from 
the appellant, during 1948. The appellant 
filed a suit in O. S. No. 36 of 1955 on the file 
of the Subordinate Judge of Tiruchirapalli to 
recover possession from Rer brother 
Palaniandi. That suit was decreed. Even 
during the pendency of the said suit, the 
appellant was in possession of the property 
as a Receiver until the suit was decreed in 
1957. 1n 1959, the respondent-temple made 
an application to the Hindu Religious and 
Charitable Endowments Board under section 
87 of Act XIX of 1961 (which section corres- 
onds to section 101 in Tamil Nadu Act 
II of 1969) for the issuance of a certifi- 
cate enabling the concerned authorities to 
take possession of the property. That appli- 
cation filed before the Comissioner Hindu 
Religious and Charitable Endowments stood 
transferred to the Deputy Commissioner, 
Religious and Charitable Endowments, 
Thanjavur and was numbered as M. P. No. | 
‘of 1960. The Deputy Commissioner granted 
‘a certificate as prayed for in favour of the 
respondent-temple. Hence the appellant 
‘filed Writ Petition No. 993 of 1963 in the 
' High Court questioning the grant of certifi- 
TRA in favour of the temple and that writ 
petition was allowed by quashing the order 
granting the certificate. The respondent- 
¿emple filed O. S. No. 51 of 1961 in the 
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Subordinate Judge’s Court, Tiruchirapalli 
for getting possession of the suit lands. It 
also prayed for the recovery of a sum of 
Rs. 19,500 towards mesne profits. The said 
suit was decreed for possession but the mesne 
profits claimed was mot granted, but instead 
Chathurbagam amounting to Rs. 6,275 was 
granted. Hence the appellant herein filed 
A. S. No. 37 of 1965 on the file of the High 
Court. The temple also preferred a 
memorandum of cross-objections regarding 
the mesne profits disallowed by the trial 
Court and also regarding the finding that the 
adoption found in favour of the appellant 
was not correct. The High Court dismissed 
the appeal and allowed the memorandum ox 
cross-objections in teto. 


3. Inthe patta proceedings, the Assistant 
Settlement Officer granted patta to the temple 
under section 9 (1) of Tamil Nadu Act XXVI 
of 1963. The Assistant Settlement Officer 
also held that the facts will not attract sec- 
tion 14 of the said Act. Against the order 
of the Assistant Settlement Officer-an appeal 


` was filed to the Tribunal and the same was 


numbered as C. M. A. No. 324 0f 1972. The 
Tribunal ‘‘cencurred with the view of the 
Assistant Settlement Officer and dismissed 
the appeal. Hence the present appeal has 
been filed. ` 


4. Mr. Ramamurthi, the learned counsel 
appearing for the appellant submitted that 
the grantof patta under scetion 9 (1) of 
Tamil Nadu Act XXVI of 1963 is not correct 
because the holding by the temple cannot be 
characterised as ‘private’ within the mean- 
ing of section 9 A) of the Act and that the 
matter comes within the ambit of section 14 
of the Act and the appellant is entitled to the 
grant of patta under section 14 of the Act. 
The learned conusel further submitted that 
the Dasi Service is a service tenure by virtue 
of section 40 (2) of the Hindu Religious and 
Charitable Endowments Act, that the matter 
can be decided only by the Collector for 
enfranchisement of the same in favour of the 
appellant and that, therefore, the findings 
given by the civil Court are not binding on 
the appellant. According to the learned 
counsel, such a finding given by the trial 
Court is without jurisdiction and as such it 
will not bind the appellant herein. 


5. We have been taken through the orders 
of the authorities below and also the 
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relevant documents filed in this case. 
The main contention of the 
counsel appearing for the appellaat is that 
the petition for enfranchisement of those 
lands is pending before the Collector and that 
under section 40 (2) of the Hindu Religious 


and Charitable Endowments Act, 1959, the. 


enfranchisement ought to have been made in 
favour of the appellant in respect of thc 
disputed lands without in any way being 
affected by the findings of the civil Court. 
Section 40 (1) (a)(i) of Act XXII of 1959 
reads as follows : 


“Where the remuneration for any service 
to be performed by a devadasi in temple 
consists of lands granted or continued 
in respect of, or annexed to, such service 
by the Government the Government shall 
enfranchise thesaid lands from the condition 
of service, by the imposition of quit-rent.”’ 


Correctly Mr. Ramamurthi submitted that 
this service tenure was not granted in favour 
of the appellant herein or in favour of her 
predecessors-in-interest and as such the pro- 
Vision under section 40 (1) (a) (?) will not 
apply to the factsof the case. But the 
learned counsel submits that section 40 (2) 
will be’'attracted on the facts and eircum- 
stances of the present case. Section 40 (2) 
reads as follows : 


“Where the remuneration for such service 
consists in whole or in part, of lands or of 
produce of lands not falling under sub- 
section (1), the Government shall direct 
the Distriet Collector to determine the 
amount of rent payable on the lands or 
the produce in question. The District 
Collector shall thereupon, after giving 
notice to the party concerned and holding 
such inquiry as may be prescribed by the 
Government by an order, determine the 
amount of rent, and in doing so, he shall 
have due regard to— 


Cad 


(a) the rent payable by the tenant for 


lands ofa similar description and with . 


similar advantages in the same village or 
neighbouring villages; and 


(5) the improvements, if any, effected by 
the devadasi in respect of the lands. 


learned. 
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Such order shall be communicated to the 
parties concerned and also published if 
the manner prescribed.” 


6. In order to appreciate the argument of 
the learned counsel that as per section 40 (2) 
enfranchisement ought to have been made 
only by the Collector and the civil Courts 
have no jurisdiction to go into the issues such 
as the nature of the grant, the right of the 
appellant as the adopted daughter of 
Angamuthu etc. wecan usefully refer to the 
fiading that has been arrived at before any 
order was passed by the Colleetor under 
section 40. 


7. While dealing with the jurisdiction ofa 
civil Court im respect of the Tamil Nadu 
Agricultural] Land Record of Tenancy Rights 
Act (Act X of 1960), a Full Bench of our 
High Court has observed as follows in the 
decision reported in Periathambi Goundan v. 
The District Revenue Officer, Coimbatere}. 


“Comsequently, the controversy as to 
whether a particular piece of land has been 
let for cultivation by a tenant or not is one 
constituting the jurisdictional issue which 
a Record Officer has to decide before he 
can determine any other matter under the 
Act. But that controversy cannot be said 
to be within the exclusive jurisdiction of 
the authorities functioning under the Act, 
because to hold so will.enable the statutory 
authorities to assume jurisdiction by 
erroneously deciding the jurisdictional 
issue. If the Controversy arises, the 
authorities functioning under the Act have 
necessarily to decide the same, because a 
decision on that controversy will 
determine the jurisdiction of the 
authorities functioning under the Act. If 
the decision is that the land has been let 
for cultivation by a tenant, then the 
Record Officer will have jurisdiction to 
determine the further particulars provided 
for in section 3 (2) of the Act. If on the 
other hand, the decision of the controversy 
is that the land has not been let for cultiva- 
. tion by a tenant there is no question of 
there being any tenancy rights in respect 
of the said land and consequently there is 
no question of the Record Officer 
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ascertaining or determining any further 
particulars in this behalf. Therefore, if 
such controversy arises that controversy 
cannot be said to be within the exclusive 
jurisdiction of the authorities functioning 
under the Act. Subject to this qualifica- 
tion itcan be held that once the Record 
Officer or any other authority functioning 
under the Act has come to the conclusion 
that the land has been let for cultivation 
bya tenant, the matters provided for in 
section 3 (2) have to be determined by the 
Record Officer, or other authority 
-functioning under the Act, and to that 
extent the jurisdiction of the civil Court is 
barred under section 16-A of the Act.” 


Thus it is clear from the abovesaid decision 
that for the purpose of the Record Officer 
taking cognizance of the question of jurisdic- 
tion, though can be incidentally decided by 
the Record Officer, that controversy cannot 
be said to be within the exclusive jurisdiction 
of the authorities functioning under the Act. 


8. The power of the civil Court to enter 
into this jurisdictional aspect of the case can 
also be spelt out from section 40 (6) of the 
Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959) which 
reads as follows: 


“No order passed under sub-section (1), (2) 
or (3) shall operate as a bar to the trial of 
any suit or issue relating to the right to 
enjoy the land or, assignment of land 
revenue or produce derived from the land, 
as the case may be.” 


In this connection, we may usefully refer to 
sectiou 68 (2) of the Tamil Nadu Inam 
Estates (Abolition and Conversion into 
Ryotwari) Act, 1963 (Act XXVI of 1963) 
which says: 


“The decision of a civil Court (not being 
the Court of a District Munsif or a Court 
of Small Causes) on any matter falling 
within its jurisdiction shall excempt in so 
far as such decision is inconsistent with the 


provisions of this Act be binding on the - 


parties thereto and persons claiming under 
them in any proceeding under this Act 
before a Tribunal or Special Appellate 
Tribunal or a Judge of the High Court 
under sub-section (2) of section 46 in so 
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far as such matter is in issue between the 
parties or persons aforesaid in such 
proceedings.” 


The question of validity of an adoption 
definitely falis within the jurisdiction of the 


-civil Court. 


9. In the light of the principles mentioned in 
paragraphs supra, we can now look into the 
facts of the present case. Mr. Ramamurthi, 
learned counsel appearing for the appellant 
fairly concedes that the grant is in favour of 
the temple and that his client cannot have 
any Claim over the property jf once it is 
decided that she is not the adopted daughter 
of Angamuthu. The evidence on record such 
as the Inam Fair Register and also;the judg- 
ments rendered by the civil Court clearly 
establishes that the grant is in favour of the 
temple and it is unnecessary for us to discuss 
in detail with regard to this aspect of the 
case. Thetemple filed O. S. No. 51 of 1961 
on the file of the Second Additional Subordi- 
nate Judge, Tiruchirapalli alleging that on 
the death of Angamuthu (though the appel- 
lant claims that Angamuthu is her adoptive 
mother) nobody performed Dasi service, that 
the defendant in that suit was not the 
adopted daughter of Angamuthu and did not 
perform Dasi service in the temple and that 
on the abolition of the performance of Dasi 
Service by the Madras Devadasi (Prevention 


of Dedication) Act. of 1947) 
the service itself ceased to exist, that 
the defendant in that suit had no right to 


possession and that she should surrender 
possession with mesne profits for three 
years prior to suit or at any rate with Chatur- 
bagam for three years at the rate of which it 
was being paid previously. In the judgment 
in A. S. No. 37 of 1966, a Bench of our High 
Court has clearly stated that the finding of 
the trial Court that the suit property belongs 
to the temple devadayam lands and had not 
been granted as Devadasi Manyam was not 
challenged before the Bench. The appellant 
was a party to the said proceedings and we 
are of the view that the said finding will 
certainly bind the appellant herein an that 
is the reason why Mr. Ramamurthy appear- 
ing for the appellant conceded on this aspect 
of the case. [n that Bench decisision we can 
usefully refer to the following passage where- 
in it was found that the appellant is not the 
adoptive daughter of Angamuthu : 


i) 


“The trial Court was considerably 
influenced by the fact that in the suit 
between the defendant and her brothers, 
the case of the defendant that she was the 
adopted daughter of Angamuthu was 
upheld. But the several circumstances 
which we have pointed above, which in 
our opinion, conclusively establish the 
falsity of the defendant’s case were not 
placed before him, as the temple was not a 
partyin the suit. We have already 
pointed out that this Court in disposing of 
the appeal filed by Palaniyandi, did not go 
into the question of truth or otherwise of 
the adoption set by the defendant. The 
documents to which we have made reference, 
clearly establish that the case of adoption 
set up by the defendant is an after thought 
evidently conceived only in the year 1947 
when the legislation abolishing Devadasi 
service was in the anvil, with a view to put 
forward title to the suit property which 
was previously enjoyed by Angamuthu in 
lieu of remuneration for dasi service which 
she was rendering in the plaintiff-temple. 
We have no doubt in our mind that the 
defendant was not the adopted daughter of 
Angamuthu, that she never performed the 
Devadasi service in the plaintiff-temple and 
that she never occupied the suit property 
as a devadasi service holder.” 


This finding of the Bench of our High Court 
will, in our view, clearly bind the appellant 
herein and such findings on questions like 
adeption which will be the basis for claiming 
enfranchisement is a jurisdictional ques- 
tion as per the decision of the Full Bench 
rendered in Periathambi Goundan ~v. The 
District Revenue Officer, Coimbatore}, which 
we have already referred to, can be gone into 
by the c'vil Court. If there are simultaneous 

roceedings before the authorities constituted 
under the Act and also before the civil 
Court, the decision of the civil Court 
tendered much earlier to the decision by the 
authorities constituted under a specific Act 
in respect of jurisdictional matter will defini- 
tely bind not only the parties concerned but 
also the authorities under the statute con- 
cerned who have to act on such establihsed 
facts. The question of enfranchisementunde, 
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Section 40 (2) of Act XXII of 1959 pleaded 
by Mr Ramamursthi cannot be agitated in the 
light of the finding which we have referred to 
above bya Bench of our High Court in 
A. S. No. 37 of 1965 which has preceded an 
enquiry under section 40 of Act XXII of 1959, 
It is only on this basis the authorities below 
have also dismissed the claim of the appellant 
herein. Weare in complete agreement with 
the said finding given by the authorities below 
anassuch the appeal is dismissed. There 
will be no order as to costs. 





S. J. Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction) 
PRBSENT:-- S. Nainar Sundaram, J. 


Mettur Spinning Mills, Mettur Dam, Salem 
District, represented by Partner 
we Petitioner® 


Y. 


The Deputy Commissioner of Labour, 
Coimbatore (Appellate Authority under the 
Payment of Gratuity Act, 1972) and others 

Respondents, 


(A) Payment of Gratuity Act (XLI of 
1972), section 4 (1) (b) and 4 (6) (b) (ii)— 
Charge memo issued to "permanent employee 
of the petitioner-Mill on 3rd October, 1975, 
— No suspension order-—Employee’s letter of 
resignation, dated 4th February, 1976— 
Petitioner refusing to accept resignation 
pending enquiry—Enquiry held on 24th 
June, 1976,—Employee applying on 2nd 
June, 1976, to concerned authority under the 
Payment of Gratuity Act—Employee 
dismissed on basis of enquiry findings on 
8th June, 1976, by the petitioner—Gratuity 
ascertained after coniest by the petitioner and 
Rs. 5,167 directed to be paid by the petitioner 
by order dated 30th August, 1977—Appeal 
against the order dismissed—Writ petition 
filed to quash the order. 
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(B) Contract of service—Resignation of post 
by employee—Acceptance of resignation, if 
necessary for its taking effect—Effect of 
disciplinary action taken after resignation— 
Claim for gratuity by employee, if tenable. 


(C) Standing Order, Clause 13 (iv)—Scope 
and construction. 


(D) Constitution of India (1950), Article 
226. 


The third respondent to the writ petition was 
a permanent employee of the petitioner, 
Mettur Spinning Mills. On 3rd October, 
1975, a charge memo was issued by the latter 
to the employee alleging acts of misconduct 
on his part. No suspension order was 
passed. The employee offered no explana- 
tion. On 4th February, 1976, the employee- 
third respondent wrote to the petitioner 
resigning h's post in conformity with clause 
13 (iv) of the Standing Order. On 5th 
February, 1976, the petitioner informed the 
employee that his resignation cannot be 
considered till the charges against {him were 
cleared. The employee wrote again letters 
insisting on acceptance of his resignation. 
He also wrote to the Labour Commissioner 
on 7th February, 1976, with copy to the 
petitioner referring to his resignation and 
demanding settlement of his wages, bonus 
and gratuity. On24th March, 1976, enquiry 


into the charges owas held and 
though the employee was present 
‘and admitted the charges he a sked 


fer the acceptanee of his resignation and 
payment of the balance of the gratuity 
amounts due to him after adjustment by the 
petitioner of any loss occasioned by his 
conduct. On 3rd April, 1976 the petitioner 
wrote to the employee’ asking him to go to 
its office on Sth April, 1976 to get the 
accounts settled. The latter replied on the 
6th pleading inability to go to the officc due 
to ill-health and asking for the amounts due 
to him to be sent bya cheque. There being 
no response, the employee applied in the 
proper form as per the rules under the Payment 
of Gratuity Act, on 2nd June, 1976, in respect 
of his gratuity. On 8th June, based on the 
findings at the disciplinary enquiry the peti- 
tioner passed an order dismissing the 
employee from service and obtained the 
approval thereto of the Labour Commissioner 
under section 33 (2) (b) of the Industrial 
Disputes Act on Sth March, 1977. The 
employee's application under the Payment of 
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Gratuity Act was, after contest by the peti- 
tioner, ordered by the second respondent on 
30th August, 1977 directing the petitioner to 
pay Rs. 5,167.80 as gratuity. Appeal to the 
first respondent by the petitioner against the 
order was dismissed on 24th October, 1978. 
The present writ petition was filed challeng- 
ing the order. Thecontention of the peti- 
tioner was that the employee-third respon- 
dent having been dismissed from service for 
misconduct involving moral turpitude his 
case fell within section 4 (6) (6) (ii) of the 
Act disentitling him to any gratuity. <A 
further contention was that the resignation 
of the employee not having been accepted 
the prosecution of the disciplinary action and 
conduct of the enquiry on 24th March, 1976 
against him culminating in his dismissal on 
8th, June, 1976 were quite in order. For the 
employee-third respondent, it was argued 
that his resignation was strictly in accord 
with the relevant Standing Order, that it had 
beome effective on the lapse of 14 days from 
the date of the receipt of the letter by the 
petitioner as per the rules, that the discipli- 
nary proceeding held thereafter was incom- 
petent, that his dismissal as one for 
misconduct involving moral turpitude could 
not therefore arise, and that he was entitled 
to gratuity under section 4 (1) (5) of the’ 
Payment of Gratuity Act. 


Held; By virtue of his resignation the 3rd 
respondent went out of service even before 
the order of dismissal passed in the 
disciplinary proceedings and hence the latter 
had no efficacy at ail in the eye of law and 
in the context. Itis not possible to invoke 
section 4 (6) (b) (ji) of the Payment of 
Gratuity Act. The matter would come 
squarely within section 4 (1) (b) of the Act. 

[Para. 4.] 


It is well-settled that mere unilateral resigna- 
tion is not enough both in the case of a civil 
servant and in the case of an ordinary master 
and servant governed by a contract, unless 
the resignation is accepted. A servant, who 
is bound by the agreement of service to serve 
till his services are put an end to, must first 
make an offer intimating his intention to 
terminate his services and that offer must be 
accepted. This is the primary principle 
governing the contract of service 
irrespective of the fact whether it is the case 
of a civil servant or even if the matter is 
treated as a contract between the parties. 
But the condition of acceptauce can be 
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expressly or impliedly dispensed with either 
by the rules governing the services or by 
agreement between the parties. The rules 
or the contract will regulate the conditions 
for teadering of resignation as well as for its 
acceptance. The judicial pronouncements 
reiterate and delineate the proposition in law 
that-though resignation, to take effect should 
normally be accepted, yet, the rules govern- 
ing the ssrvices or the contract between the 
parties could expressly or impliedly provide 
otherwise. The rules or the terms of the 
contract of service may provide the mode 
in which the employee could go out of 
service voluntarily. If in . tendering 
resignation or terminating the contract of 
servico, the employee has adhered to and 
satisfied either the rule or the condition in 
the contract of service, that would suffice the 
matter to put an end to the services and 
once the services have been put an end to, it 
is not competent for the employer either to 
oommence or to continue disciplinary action 
against the employee who has gone out of 
his employment. Equally so, a term in the 
contract of service or the rule governing the 
service may provide that the resignation by 


or the termination of services at the instance 


of the employee will not be effective when 
disciplinary proceedings have already been 
commenced and are pending against the 
employee. Again if the employee goes out 
of service earlier to the commencement of 
disciplinary proceedings such proceedings 
will be wholly incompetent and will be with- 
eut jurisdiction. (Paras. 6,13.) 


A bare commencement of disciplinary 
proceedings does not by itself inhibit the 
employee from terminating his services with 
the employer as per the condition of service 
under the contract or the rules governing the 
services, unless they provide otherwise. If 
there is a possibility that the employee, 
pending disciplinary proceedings, has been 
suspended accordins to the rules governing 
the services which order of suspension can 
be deemed to have suspended the contract of 
service itself, then it may not be open to the 
employee to unilaterally terminate his 
services. [Para. 14.] 


There is only the issue of notice of charges 
on 3rd Ostober, 1973. The enquiry proceed- 


ings were held on 24th March, 1976, and the ` 
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findings were rendered on the same date and 
the order of dismissal came to be issued only 
on 8th June 1976. Earlier to the enquiry 
proceedings and the order of dismissal, the. 
3rd respondent has submitted his letter of 
resignation or termination of his . services 
with the petitioner and it was in accordance 
with clause 13 (fv) of the Standing Orders 
and there is no impediment to spell out the- 
Only position ‘that the services of the 3rd: 
respondent - with the ` petitioner stood 
terminated with the lapse of 14 days from 
the date of service of the letter of the 3rd 
respondent on the petitioner, namely On Sth 
February, 1976. Hence, the conduct of 
enquiry proceedings on 24 March, 1976, and 
the consequent order of dismissal 
on ŝth June 1976 have no sanctity in the eye 
of law since the third respondent’s services 
stood terminated even earlierto those dates 
and he had already-gone out of the employ- 
ment of the petitioner. (Para. 17) 


The expression ‘resignation’ is not a term ef 
art. ‘To resign’ means to ‘relinquish’ and 
to give up office and employment and one of 
the dictionary meanings of the expression 
‘resignation’ is ‘act of giving up’. Clause 13 
(iv) of the Standing Orders appears to be the 
only provision by virtue of which an employee 
under the petitioner of his own accord can go 
eut ofemployment and give up his office. 
Hence the process of going out of office can 
be equated only to resignation. The position, 
factual and legal, being what it is, the only 
conclusion that could be arrived atis that 
earlier to the purported termination of services 
of the 3rd respondent by the petitioner on 8th 
June 1976, the 3rd respondent had gone out 
of the employment of the petitioner on 
resignation and this would attract section 4 
(1) (b) of the Act and thereafter, it is not 
possible to invoke section 4 (6) (b) (ii) of the 
Act, to disentitle him to gratuity. 

{[Paras.18 and 19.) 


Cases referred to:— 


Ganesh v. C.I. P. Railway, (1900) 2 Bom. 
L R. 790; Sudarsana Rao v. Christian Pillai, 
(1923) 45 M.L J. 798; A. I. R. 1924 Mad. 
396; Tiruvengadam v. Indian Institute of 
Science, (1957) 1 Lab. L. J. 285: A. IL. R. 1954 
Mys 158 ; Harabillas v. Income-tax Commis- 
sjoncr, \ I R. 1953 Cal.359; M. S. Subra- 
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iam v. State by Union of India, (1968) 
ML J. (Crl ) 1021 ; Geadrosuia v. State of 
M.P. 


, (1970) 2 S. C. J. 573 : (1970)3 S.C. R. 
448 : A. I. R. 1970 S. C. 1494. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 


a writ of cerriorari calling for the records in’ 


A. G. A. case No. 15 of 1977 on the file of 
the first reepondent herein and quash the 
order passed, the order dated 24th October, 
1978 confirming the order passed by the 
second respondent herein in case No 33 of 
1976, dated 30th August, 1977 and quash the 
said order and made therein. 


M. R. Narayanaswamy, for Petitioner. 


M. A Sadanand, Goverament Pleader for 
Respondent Nos. 1 and 2. 


N. G. R. Prasad for Respondent No. 3. 
The Court made the following 


OrDBR.—The petitioner inYthis writ petition 
is Mettur Spinning Mills, Mettur Dam, Salem 
District. The 3rd respondent was employed 
under the petitioner. On 3rd October, 1975, 
a charge memo was issued by the petitioner 
to the 3rd respondent. The gravemen of the 
charge was that the 3rd respondent, during 
the period from February, 1975 to April, 
1975 obtained a certificate from the doctof 
attached to the Employees’ State Insurance 
Dispensary of Mettur Dam that ho was sick 
ona numberof days and he got sickness 
benefits from the Employees’ State Insurance 
Corporation, and during the same period, 
when the petitioner miils was under lay-off, 
suppressing the above fact, he presented 
himself for work is the petitioner mills and 
obtained lay-off compensation. Admittedly 
there was no order of suspension of the 3rd 
tespondent, pending enquiry into the above 
charge, passed by the petitioner. It ig stated 
that an 10th October, 1975 the 3rd respon- 
dent wanted time to offer his explanation to 
the charge and he did not submit his explana- 
tion. Nothing further seemed to have been 
done towards the ae of the 
disciplinary action until March, 1976. On 
4th February, 1976 the 3rd respondent wrote 
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a letter to the petitioner resigning from his 
post. On Sth February, 1976 the petitioner 
informed the 3rd respondent that his resigna- 
tion cannot be accepted till the pending 
charges are cleared. On 7th February, 1976, 
the respondent addressed a letter to the 
Labour Commissioner with a copy to the 
petitioner referring to his resignation and 
making a demand for settlement of his wages, 
bonus, gratuity, etc. On 11th February, 
1976, the 3rd respondent addressed a letter 
to the Labour Commissioner with a copy te 
the petitioner referring to his resignation and 
making a demand for settlement of his 
wages, bonus, gratuity, etc. On 11th 
February, ‘1976, the 3rd respondent 
addressed, a letter to the petitioner 
insisting that his resignation should 
be accepted since he was not well and 
was under medical treatment, and further 
stating that he was not guilty of any 
misconduct. On 3rd March, 1976, the 
3rd respondent addressed a further letter 
to the petitioner enquiring about the 
acceptance of his resignation. On 16th 
March, 1976, the petitioner wrote to the 


- 3rd respondent referring to the payment 


of bonus for the year 1975-76 and stated that 
it would be kept in abeyance till the charges 
pending against the 3rd respondent are 
enquired into and orders passed thereon. 
On 18th March, 1976, the 3rd respondent 
wrote to the petitioner referring to his 
previous letters, complaining about the non- 
acceptance of his resignation, pleading his 
inability to continue in work and demanding 
acceptance of his resignation and settlement 
of his gratuity and bonus. On 24th March, 
1976, the enquiry into the charges was 
conducted and the 3rd respondent was present 
at the enquiry and even though he admitted 
the charges levelled against him, he pleaded 
that his resignation should be accepted and 
the loss, if any, suffered by the petitioner 
can be deducted from the gratuity amounts 
due to him and the balance paid to him. On 
3rd April, 1976, the petitioner wrote to the 
3rd respondent calling upon him to come to 
the petitioner’s office on Sth April, 1976 and 
to have his accounts settled. On 6th April, 
1976, the 3rd respondent wrote to the peti- 
tioner stating that his health was not all right 
and hence the amounts due to him may be 
sent by cheque. Obviously, finding no 
response from the petitioner, the 3rd respon- 
dent prosecuted an application in Form-I as 
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per the relevant rule under the Payment of 
Gratuity Act (XXXIX of 1972), hereinafter 
referred to as ‘the Act’. In this form, the 
3rd respondent has stated in the column 
relating to the date and cause of termination 
of services, that he resigned on 4th February, 
1976. The 3rd respondent followed this up 
by prosecuting the application dated 2nd 
June, 1976, in Form-N as per the relevant 
rule under the Act to the 2nd respondent 
and this application was received by the 2nd 
respondent on 4th June, 1976. On 8th June, 
1976, the petitioner, on the basis of the 
finding rendered in the enquiry held on 24th 
March, 1976, and the report of the Enquiry 
Officer of even date, passed an order of 
dismissal of the 3rd respondent from service. 
On the same date, namely 8th June, 1976, 
the petitioner presented an application to the 
Labour Officer, Salem, under section 33 (2) 
(5) of the Industrial Disputes Act, 1947, for 
approval of the order of dismissal dated 8th 
June, 1976. The said Labour Officer, by 
order dated 3rd March, 1977, accorded 
approval to the action taken by the petitioner. 
After contest by the petitioner of the appli- 
cation presented by the 3rd respondent, the 
2nd respondent, on an assessment of the 
materials placed before him, by order dated 
30th August, 1977, directed the petitioner to 
pay the 3rd respondent a sum of Rs. 5,167-80 
as gratuity under the Act. The petitioner 
appealed to the Ist respondent and the Ist 
respondent by order dated 24th October, 
1978, declined to interfere in appeal and dis- 
missed the appeal of the petitioner. The 
petitioner challenges the orders of respon- 
dents 1 and 2 in the present writ petition and 
seeks quashing of the said orders under 
Article 226 of the Constitution of India. 


2. The learned counsel appearing for the 
petitioner would submit that the 3rd respon- 
dent has been dismissed from service fora 
misconduct which constitutes an offence 
involving moral turpitude in the course of 
his employment and hence he is not entitled 
for payment of gratuity under the Act and 
the matter would come within the mischief 
of section 4 (6) (b) (ii) of the Act and respon- 
dents 1 and 2 erred in countenancing the claim 
of the 3rd respondent for payment of 
gratuity Mr. N. G. R. Prasad, learned 
counsel appearing for the 3rd respondent, 


M, L, J.—48 


wants to sustain the award of gratuity dn 
favour of his client by stating that the 3rd 
respondent resigned.as early as 4th February, 
1976, and this was in accordance with the 
concerned Standing Order, which I shall 
presently refer to, and the resignation became 
effective onthe lapse of 14 days from the 
date of receipt of the letter of resignation, 
which date in the present case is 5th 
February, 1976, and the prosecution of 
disciplinary proceedings after the resignation 
became effective was wholly incompetent and 
has got to be ignored and hence it is not 
possible to sustain the case of the petitioner 
that it was a case of termination of the 
services of the 3rd respondent for a 
misconduct which involved moral turpitude. 
The learned counsel for the 3rd respondent 
did not go into the question of the character 
of the misconduct as to whether it involved 
moral turpitude or not since he wanted to 
sustain the award of gratuity on the ground 
that the respondent resigned and this would 
attract section 4 (I) (b) of the Act entitling 
the 3rd respondent for payment of gratuity. 


3. In meeting the contentions put forth by 
the learned counsel for the 3rd respondent, 
the learned counsel for the petitioner would 
state that the resignation of the 3rd respon- 
dent had not been accepted and the 8rd 
respondent must be deemed to have 
continued in service and hence the prosecu- 
tion of the discipJinary action, conduct of 
the enquiry proceedings on 24th March, 1976, 
and the culmination of the same.in the order 
of dismissal on 8th June, 1976, are perfectly 
in order and the matter squarely comes with- 
inthe ambit of section 4 (6) (b)(ii) of the 
Act and wants to sustain the petitioner’s 
denial of gratuity to the 3rd respondent on 
the ground that his services were terminated 
for misconduct involving moral turpitude. 


4. In my view, occasion would not arise to 
consider the question as to whether the 
misconduct for which the petitioner was 
visited with the order of dismissal of 8th 
June, 1976, involved moral turpitude or not 
because Iam inclined to countenance the 
submission made by the learned counsel A 
the 3rd respondent that by the resignation, 
the 3rd respondent went out of service even 
before the order of dismissal passed in 
disciplinary action and hence the letter has 





378 


` 


ne efficacy at all inthe eye of law and in the 
said context, itis not possible to invoke 
section 4 (6) (b) (ti) of the Act and the 
matter would come squarely within section 
4 (1) (b) of the Act. 


5. Before the matter is proceeded with it 
becomes incumbent to advert to the relevant 
provisions of the Act and theclause in the 
Standing Orders which governs the service 
conditions in the petitioner-mills. Section 
4(1) (b) contemplates payment of gratuity 
on retirement of an employee or his resigna- 
tion and it reads as follows :— 


“Gratuity shall be payable to an employee 
on the termination of his employment 
after he has rendered continuous service 
for not less than five years. 


(b) on his retirement or resignation...’’. 


6. Section 4 (6) sets out exceptions to the 
payment of gratuity and it is open to the 
employer to withhold the payment of gratuity 
to the employee if the conditions set out in 
clauses (a) and (b) are satisfied. In those 
contingencies, the employee forfeits the 
gratuity normally payable to him. In the 
present case, the petitioner wants to deny 
the 3rd respondent gratuity, bringtng the 
ease within the ambit of section 4 (6) (b) (ii). 
The said provision reads as follows: 


“Any permanent worker desirous of 
leaving the service shall give fourteen 
day’s notice to the head of the department 
concerned. The wages due to such a 
workman, must, if possible, be paid on the 
day the notice expires and in any case 
within the two days after the expiry of the 
notice.” 


7. It is not disputed before me that the 
letter of the 3rd respondent who was a 
permanent employee dated 4th February, 
1975, was one given by him under the afore- 
said clause. It is true that the expression 
used is ‘resignation or razinsma’. No issue 
. has been raised before me on the ground that 
on account of the user of the aforesaid 
expression, the letter of the 3rd respondent 
dated 4th February, 1976, could not be said 
to be one issued under clause 13 (ir) of the 
Standing Orders. Hence we can take it that 
the 3rd respondent chose to terminate his 
services pursugnt to clauge 13 (fv) of the 
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Standing Orders. It is well settled that mere 
unilalteral resignation is not enough both in 
the case of a civil servant and in the case of an 
On ordinary master and servant governed b 
a contract‘ unless the resignation is accepted. 
A servant, who is bound by the agreement of 
service to serve till his services are put an 
end to, must first make an offer intimating 
his intention to terminate his services and that 
offer must be accepted. This is the primarp 
principle governing the contract of service 
irrespective of the fact whether it is the case 
of a civil servant or even if the matter is 
treated as a contract between the parties. 
But the condition of acceptance can be 
expressly or impliedly dispensed with either 
by thel ales governing the services or by 
agreement between the parties. The rules or 
the contract will regulate the conditions for 
tendering of resignation as well as for its 
acceptance. 


7. The classical judgment that is oft-quoted 
inthe subsequent judicial pronouncements 
and by well-known authors dwelling upon 
the subject of contract of service and 
termination thereof, is that of Jenkins, C.J., 
pronounced in Ganesh v. C.I. P. Railway}, 
and the learned Chief Justice succinctly set 
out the proposition in the following terms ; 


“Now a contract of service is continuing in 
its nature, and its continuance and the 
obligations under it can only be deter- 
mined in certain defined modes. Here 
resignation obviously is not enough unless 
it be assented to, or unlessit comply with 
those terms which the law implies or the 
prior agreement of the parties may 
permit.”’ 


í 


8. Ramesam, J. in Sudarsana Rao v. Chris- 
fian Pillai?, stated that without acceptance, 
resignation amounts to nothing and the 
person resigning remains in office and to 
resign is nota matter of right and it isa 
question of fact in each case whether the 
resignation amounted to a renunciation with- 
out acceptance. It is obvious that the 
learned Judge has not lost sight of the 
contract of service or the rules roviding 
otherwise for the resignation to make effect 
without acceptance. 
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A Division Bench of the High Court, Mysore, 
in Tiruvengadam v. Indian Institute of Science 
and others’, considered a clause in the agree- 
ment of service which read as follows:— 


“That the employee maylikewise terminate 
the contract of service by giving the 
Director as the Chief Executive six months’ 
notice is writing of his intention of doing 
so”. 


9, The Division Bench found that the pro- 
vision as to notice by the employee did not, 
as a matter of fact, provide for any acce 
tance and an acceptance of a resignation in 
much circumtances is not always necessary or 
required in law. The learned Judges referred 
to the dictum of, Jenkins, C. J. and took note 
of the proposition that the terms of the 
contract of service may permit resignation to 
tako effect without formal acceptance. 


10. Jagadisan, J. in Francis v. The General 
Manager, Southern Railway and others?, 
considered the case of an employee of the 
Railway and there was a service agreement as 
well as rules of the Indian Railway Establish- 
ment Code relating to termination of service 
and resignations. 


The learned Judge also took note of tho 
dictum of Jenkins, CJ. that the prior agree- 
ment between the parties may permit a valid 
termination without the assent of the 
employer and the learned Judge, construing 
the provisions of the service agreement and 
the rules of service, found that the notice 
given by the employee effectively terminated 
his services and further found that the 
embargo under rule 150 of the Code with 
reference to acceptance of resignation ofa 
railway servant, whose conduct was under 
investigation, could not be availed of by the 
Railway to nullify the effect of termination 
of the employment because disciplinary pro- 
ceedings had not commenced before such 
termination and they commenced only sub- 
sequently. 


11. In AHarabillas v. Income-tax Commis- 
sioner®. Banerjee, J. considered the scope of 


nn 
1, (1957) I L L.J. 285: AL R. 1954 Mys. 158 


af 159. p No.523of 1951 order dated 25th 
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rule V of the Central Services (Tempotary 
Service) Rules, 1945 which provided forthe 
service of a temporary Government servant 
getting termination at any time by notice 


in writing given either by the 
Government servant to the appointing 
authority or by the appointing 


authority to the Government servant and the 
period of such notice was stipulated to be 
one month unless otherwise agreed to by the 
Government or by the Government servant. 
The learned Judge, of course on facts found 
that the letter of resignation given by the 
employee did not satisfy the above rule as 
contended by the Department, but did 
countenance the proposition of law that the 


Tight to proceed against an employee 
departmentally subsists so long as there 
remains the relationship of master and 


servant between the employer and the 
employee and as soon as that relationship 
comes to an end, the employer or the 
appointing authority can no longer punish 
an employee departmentally. 


12. Venkataraman J. in M. S. Subra- 
maniam v. State by Union of India}, dealt 
with a case where the employee, when he was 
faced with a criminal prosecution for- 
offences under the Prevention of Corruption 
Act after he tendered his resignation, wanted 
to stultify the criminal proceedings by putt- 
ing forth the plea that the Government had 
not accepted his resignation on the date 
when the‘charge—sheet was laid against him 
and hence he must be deemed to have 
been in service and the prosecution, without 
sanction, was incompetent. The rule dealt 
with by the learned Judge was similar to the 
one dealt with, by Banerjee J., in the above 
Calcutta case, and the learned Judge held 
that the sale is complete and that either the 
Government may terminate the services of 
the employee aftera month’s notice or 
the Government servant may terminate the 
employment after giving a month’s time and 
nothing more is required. 


13. The above judicial pronouncements 
reiterate and delimit the proposition in 
law tbat though resignation, to take effect 
should normally be accepted, yet, the rules 
governing the services or the contract bet- 
ween the parties could expressly or impliedly 
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provide otherwise. The rule or the term of 
the contract of service may provide the mode 
in which the employee could go out of 
service and there cannot be any insistence of 
the formality of acceptance of the’resignation 
or of the employee going out of service 
voluntarily. If in tendering resignation or 
terminating the contract of service, the 
employee has adhered to and satisfied either 
the rule or the condition in the contract of 
service, that would suffice the matter to put 
an end to the services and once the services 
have been put an end to, itis not competent 
for the employer either to commence or to 
continue disciplinary action against the 
employee who has gone out of his employ- 
ment. Equally so, aterm in the contract of 
service or the rule governing the services may 
provide that the resignation by or 
the termination of services at the instance of 
the employee will not be effective when disci- 
plinary proceedings have already commenced 
and are pending against the employee as con- 
templated intherules dealt with by Jagadisan, 
J. ia Francis v. The General Manager, 
Southern Railway & others, order dated 25th 
September, 1961. There again, if the 
employee goes out of service earlier to the 
mmencement of disciplinary proceedings, 
such proceedings will be wholly incompetent 
ad will be without jurisdiction. 


14. The learned counsel, for the petitioner 
made strenuous endeavours to sustain the 
proposition that from clause 13 (iv) of the 
standing orders an implied term requiring 
acceptance of the resignation must be spelt 
out. Thisisa futile endeavour and a 
reading of the clause extracted above, does 
not permit this. Realising this hurdle, the 
learned counsel for the petitioner projected 
afurther proposition that the disciplinary 
proceedings having been commenced by 
the issue of notice of charges even on 3rd 
October, 1975, it is not open to the 3rd res- 
pondent to go out of service by addressing a 
letter of termination or resignation on 4th 
February, 1976. This again isa misconcep- 
tion. A bare commencement of disciplinary 
proceedings does not by itself inhibit the 
employee from terminating his services with 
the employer as per the conditions of service 
under the contract or the rules governing the 
services, unless they provide otherwise. If 
there isa possibility that the employee, 
pending disciplinary proceedings, has been 
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suspended according tó the rules governing 
the services, which order of suspension can 
be deemed to have suspended the contract of 
service itself, then it may not be open to the 


employee to unilaterally terminate his 
services. 
15. In Gladrosiva v. State of Madhya 


Pradesh}, the Supreme Court discussed the 
legal position a8 regards the right to place 
servants under suspension with reference to 
its earlier pronouncements and found that 
rules in that case did not provide for suspen- 
sion during the pendency of an enquiry and 
held that the order of suspension in that 
case could not be considered as an order 
suspending the contract of service and hence 
the contract of service was in force and it 
was Open to the servant te put an end to the 
same. - 


16. In the present case, there is no order of 
suspension so as to consider the question as 
to whether such an order of suspension was 
in conformity with any rule governing the 
service conditions so that it canbe stated 
that the order of suspension suspended the 
contract of service and the 3rd responden 

could not unilaterally terminate his services 
with tne petitioner. Here we have only the 
issue or notice of charges on 3rd October, 
1975. The enquiry proceedings were held on 
24th March, 1976, and the findings were 
rendered on the same date and the order o 

dismissal came to be issued only on 8th June, 
1976. Earlier to the enquiry proceedings and 
the order of dismissal, the 3rd respondent 
had submitted his letter of resignation or ter- 
mination of his services with the petitioner 
and it was in accordance with clause 13 (iv) 
ofthe Standing Orders and there is no 
impediment to spell out the only position 
that the services of the 3rd respondent with 
the petitioner stood terminated with the lapse 
of 14 days from the date of service of the 
letter of the 3rd respondent on the petitioner, 
namely on 5th February, 1976. Hence, the 
conduct of enquiry proceedings on 24th March 
1976 andthe consequential order of dismissal 
on 8th June, 1976 have no sanctity in the 
eye of law since the 3rd respondeni’s services 
stood terminated even earlier to those 
dates and he hadalready gone out of the 

employment of the petitioner, 





1, (1970)? S. C, J. 573 : (1970) 3 S.C,R, 448: 
A.I R. 19705 Ç, 1494, 
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It is significant to note that the 3rd respon- 
dent had gone before the 2nd respondent 
Claiming gratuity undér the Act even on 2nd 
June, 1976 and that was also earlier to the 
order of dismissal dated 8th June, 1976. I 
feel obliged to state that in Gindroniya’s 
cause’ the Supreme Court dealt with a rule 
which in tenor is similar to clause 13 (iv) of the 
present Standing Orders and the Supreme 
Court pointed out that the servant by giving 
notice in accordance with the rule, has 
unequivocally informed the Government that 
ho has terminated the services with the Govern- 
ment and that put an end to the services and 
therefore, it was not open to the Government 
to take any disciplinary proceeding against 
him thereafter. 


17, The expression ‘resignation’ is not a 
term of art. ‘To resign’ means ‘to relinquish’ 
and ‘to give up office and employment’ and 
one of the dictioaary meanings of the exqres- 
sion ‘resignation’ ‘is act of giving up’. Clause 
13 (iv) of the Standing Orders appears to be 
the only provision by virtue of which an 
employee under the petitioner of his own 
accord can go out of employment and give up 
his office. Hence the process of going out 
of office can be equated only to resignation. 
We are not facing two sets of rules, one pro- 
viding for termination of services and another 
providing for resignation as in the case dealt 
With by Jagadisan, J., in Francis v. The 
General Manager, Southern Railway and 
others? The 3rd respondent, by writing the 
letter on 4th February, 1976, obviously under 
clause 13 (iv) of the Standing Orders, has gone 
out of office which was, in fact, nothing but 
a resignation. 


18. The position, factual and legal, - being 
what it is, the only conclusion I could arrive 
at is that earlier to the purported termination 
of services of the 3rd respondent by the peti- 
tioner on 8th June, 1976, the 3rd respondent 
had gone out of the employment of the peti- 
tioner On resignation and this would attract 
section 4 (1) (6) of the Act and thereafter, 
it is not possible to invoke section 4 (6) (b) 
(ii) of the Act. 


19. Inthis view, Iam not able to yersuade 
myself to interfere in writ proceedings and 


1. (i970)2 S.C. J.573:A. I.R. 19708. C, 1494. 
2. W,P. No. 523 of 1961, order dated 25th 
September, 1961. 
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accordingly, the writ petition is dismjssed., 
No costs. 


R.S. ———— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction ) 
PRBESENT:—T. Sathiadev, J. 


Elgi Equipments Limited, ` India House, 
Tirachi Road, Coimbatore-18. 


Petitioner*® 
V. 


The Regional Director, Regional Office- 
Tamil Nadu Employees’ State Insurance Cer, 
poration, 25, Stirling Road, Madras-600034. 

Respondent. 


Employee’s State Insurance Act (X¥XIV of 
1948), section 85 (8)—Contributions payable 
by company—Delay in some months in remit t- 
ing due to stamps not being available in State 
Bank of India—Challan prepared and sub- 
mitted on due dates—Alteration of dates by 
the Bank to correspond with the dates wher 
stamps were actually available—Demand 
made by Regional Director and representations 
by company of true position as due to unavail- 
ability of stamps with the Bank—Neverthless 
impugned order passed—Cryptic findings given 
with no reason whatsoever—Order set aside 
and remitted for fresh disposal. 


The petitioner, acompany was remitting 
regularly contributions payable under the 
Employees’ State Insurance Act but in certain 
months though challans were prepared and 
submitted on the due dates, the State Bank 
had altered the dates to correspond with the 
dates when alone the requisite stamps were 
available with the Bank. Treating these as 
cases of delay in remitting, the Regional 
Director made demands and, ignoring the 
replies sent by the petitioner, passed the 
impugned orderina cryptic form with no 
reasons given, assessing the damages payable 
for each month of delay. Ona writ petition 
by the petitioner, 


Held: The power exercised by the statutory 
authority is a quasi-judicial power and the 


——$—$—$———— as aS 
*W. P. No. 1251 of 1979. 13th October, 1982: 
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order should disclose reasons. Making a 
statement repeatedly without indicating in 
the order that the authority has understood 
the points involved and on what ground the 
contentions raised by the affected party 
cannot be accepted amounts to a patent error 
apparent on the face of the record. 

[Paras. 4. and 5.| 


The order impugned dees not give any reason 
except a blunt finding. Cryptic orders ef 
this nature cripples the affected party by 


non-application of the mind to the 
magnitude of the problems involved. 
Affected citizens are thereby compelled 


to undergo the process for no faultof theirs. 
` [Para. 7.] 


While imposing damages there cannot be a 
rough and ready method adopted, more so 
when the affected party had come forward to 
put forth his representations relating to cer- 
tain relevant factors. The Supreme Court 
has stated in Organo Chemicals Industries v. 
Union of India, (1979) 4 S. O. C. 573: A. I. R. 
1979 S. C. 1803. referring to the 
expression ‘‘as it may think ft” that it ahows 
that the authority is required to apply its 
mind to the facts and circumstances of the 
case while imposing damages. Itis the duty 
of the authority concerned to analyse the 
relevant circumstances to justify the 
percentage of damages-imposed. On the 
plea that due to the non-availability of 
stamps prompt compliance could not 
be made, the authority had shut his eyes and 
when such circumstances existed which were 
not within the control of the affected party 
no damages could have been imposed. 
Hence, the imposition of damages wherever 
stamps were not available was only due toa 
failure to take into account relevant facts and 
circumstances, which is one of its ordinary 
duties to be discharged. The documents 
produced by the company were not con- 
sidered while passing the order. The notice 
issued does not disclose the Poa of 
damages proposed and the final order is not 
accompanied by statement as to how the 
damages had been worked out. If the 
percentage proposed is not disclosed, it 
disables the ‘affected party to know 
the extent of penalty proposed to be 
levied, and to effectively make representa- 
tions. Any demand made, unless it clearly 
spells out the percentage only misguides 
parties. Equally in the final order unless 
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the percentage is disclosed, as had happened 
in this case, the affected party has to surmise 
by permutations and combinations as to 
how the total damages could have been 
arrived at. A personal hearing, cannot be 
made a farcical one, when the proviso to 
section 85 (7) of the Employees’ State 
(nsurance Act specifically provides that the 
employer shall be given a _ reasonable 
opportunity of being heard. 

(Paras. 8,9, 12 and 13.] 


While assessing damages to be imposed, 
reasons must be given as to what factors have 
been taken into account for arriving at 
different percentages of damages; an 
inflexible application ofa rigid formula as 
adopted in the impugned order and the like, 
must be avoided. Merely because a maximum 
is prescribed, it does not mean that under 
any circumstances some arbitrary percentage 
could be worked out for imposing damages 
as if concession had been extended. Damages 
imposed serve both as a penalty for breach of 
the statutory obligation and to achieve the 
object of providing compensation for the 
employees. Therefore imposition of 
damages, must be based on relevant facts and 
circumstances, which should be referred to 
in the order. [Para. 15.] 


Case referred to:— 


Organo Chemical Industries v. Union of India, 
1979 Lab. I. C. 1261 : (1979) 4 S. C. C. 573: 
A. I. R. 1979 S. C. 1803. 


Petition under Article 226 of the Constitu- 
tion of India. praying that in the circum- 
stances stated therein, andin the affidavit 
filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the 
records in proceedings No. TN/INs. I/51 - 
14260-62 and dated nil November, 1978 
issued by Respondent herein and quash the 
same. 


S Jayaraman, for Petitioner. 


Miss Radha Srinivasan, Additional Central 
A Anaa Standiag Counsel, for Respon- 
ent. 


The Court made the following 


Oaoser. —The petitioner company is covered 
by the provisions of the Employees’ State 
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Insurance Act, 1948. It is pleaded that it 
has been regularly remitting the contribu- 
tions payable under the Act, both employer’s 
as well as the employees’, contributions. 
While so, in the months of September, 1975, 
November, 1975, January, 1976, March, 
1976, May, 1976, September, 1976 and 
September, 1977, since stamps were not 
available in the State Bank of India, even 
though challans had been prepared and 
submitted on due dates, the Bank itself had 
altered the dates in the challans to 
correspond with the dates when the stamps 
were actually available, and hence the delay 
occasioned was beyond its control. When 
a demand was made by the respondent, the 
petitioner made representations on 3lst 
August, 1978, also thereafter brought to its 
notice about the non-availability of stamps, 
which alone precluded it from complying 
with the provisions of the Act. In spite of 
the representations made, the impugned 
order having been passed with a cryptic 
finding and with no reason whatsoever, this 
Writ petition came to be filed. 


2. Learned counsel for the petitioner, 
refers to the relevant correspondence which 
begins with the ` letter dated llth March, 
1976, addressed by the petitioner to the 
respondent stating that the stamps were not 
available in the months of February, 1976. 
The said letter refers to the return of the 
cheque sent by the petitioner bearing 
No. 72.560 dated 18th February, 1976, for 
Rs. 10,290.75 being the contribution for 
January, 1976, and also the chalan by the 
bank saying that it has not received the 
stamps for the value of Rs. 8.25. Similarly, 
another cheque bearing No. 678668 dated 
21st June, 1976, for Rs. 9,606.45 being the 
contribution for the month of May, 1976, 
was also returned by the State Bank of India 
on the ground of non-availability of stamps, 
which the petitioner intimated by letter 
dated 7th July, 1976. Hence, the petitioner 
sought the advice of the respondent as to 
what should be done because of non-availa- 
bility of stamps. The said two letters were 
replied on 17th July, 1976, by respondent 
stating that he had requested State Bank of 
India, Madras Main Branch to divert 200 
sheets of Rs. 8.25 stamps to its Coimbatore 
Branch. Therefore, when the delay was due 
to non-availability of stamps, which resulted 
in delay in the remittances, there could not 
be a delay attributed to the petitioner. In 
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spite of these clarifications the respondent 
had sent a letter dated 15th July, 19978, 
demanding Rs. 403.45 towards interest for 
the delay in the submission of contribution 
cards. This was replied by letter dated 31s¢ 
August, 1978, again reiterating that non- 
availability of stamps ‘was the cause for the 
delay in submission of contribution cards. 
Again, respondent sent a letter dated 23rd 
August, 1978, proposing to recover damages, 
as listed in the statement appended therein 
under section 85 (B) of the Act. It was 
Claimed herein ‘that delay had been 
committed in respect of cards for 
the months of September, 1975; 
November, 1975, January, March, May 
September, 1976 and September, 1977. A 
reply was sent on 9th September, 1978, repe- 
ating what had been earlier represented and 
natrating the circumstances, which were 
beyond its control. In almost all cases 
excepting in one or two, payments had been 
made on time but the Bank declined to receive 
the money either because of shortage of or 
non-availability of stamps. In spite of the 
representations, the impugned order was 
passed determining damages for all the months 
as proposed, even though in the earlier part 
of the order it has been stated that for 
September, 1977, the proposal to impose 
damages is dropped. Hence it is contended 
that the order is illegal on several grounds. 


3. Miss Radha Srinivasan, learned counsel 
for the respondent, sumbits that, as for non- 
availability of stamps, a certificate from the 
Bank could have been produced and in its 
absence, the authority had to proceed on the 
prasumption that such stamps were available 
on time. As forthe plea that the order is 
laconic and does not disclose any application 
of mind to the representations made, she 
would state that, there is always a presum- 
ptionthat in passing such orders, the authority 
takes into account the representations received 
and passes order only after applieation of 
mind, and hence, it cannot be assailed on the 
ground that is it a non-speaking order. 
About inclusion of September, 1977, she 
would state that if the break-up calculation 
is looked at, damages forthe month had 
been excluded. 


4. The foremost point that calls for consi- 
deration is, whether the respondent can pass 
a laconic order or is bound to give 
reasons. i i 


334 
3. Section 85 (B) of Act XXXIV of 1948, is 
aktn to the requirements in section 14-B of 
the Employees ’ Provident Funds and Mis- 
cellanous Provisions Act. In dealing with the 
scope of that section in Organo Chemical 
Industries v. Union of India’, it has been held 
that the powerexercised by the statatory 
authority is a quasi judicial power and that 
the order should disclose the reasons. In 
para. 8 therein it is stated as follows:—. 


tt wees Itis, ia my View, an imperative 
of section 14-B that the Commissioner 

- shall give reasons for his order imposing 
damages on an employer. The constitu- 
tionality of the power, tested on the anvil 
of Articles 14 and 19, necessitates this 
prescription, Such a guarantee ensures 
tational action by the officer, because 
reasons imply relevant reasons, not cap- 
ricious ink and the need for cogency rivets 
the officer’s mind to the pertinant material 
on record. Moreover, once reasons are 
sot down, the order readily hoe itself 
to the writ jurisdiction of the Court under 
Article 226 so that perversity, illiteracy, 
extraneous influence malafides and 
other blatant infirmitier might get 
caught and be corrected. Thus, viewing 
the situatioa from the conspectus 
of requirements and remedies, statutary 
agencies may be inhibited and the scare 
of arbitrary behaviour allayed once reasons 
are required to be given.” 


Again in para. 38, it is stated 


‘a... Having regard to the punitive 
nature of the power exercisable undef 
section 14-B and the consequence that 
ensure therefrom an order under section 
14-B must be a ‘speaking order’ contain- 
ing the reasons in support Of it.s..cersssee” 


In the impugned order which is in a printed 
form leaving certain blanks to be filled up, 
after summarising two of the grounds taken 
by the petitioner, it is stated as follows: 


“I have applied my mind to all the relevant 
facts and have gone into the reasons stated 
by the employer. My findings are as 
follows :— 


However, this being the first notice to 
mitigate tho hardship to the employer, 


pppn anon ee 
1. 1979 Lab. I. C. 1261 :(1979) 4 S. C. C. 573: 
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25 per cent of the damages proposed is 
levied.” 


Summarising the points taken by the peti- 
tioner does not mean that there was applica- 
tion of mind by the respondent. The claim 
is that the respondent had applied his mind. 
Making such a statement repeatedly without 
indicating in the order that he has under- 
stood the points involved and on what 
grounds the contentions taken cannot be 
accepted the respondent has committed a 


patent error apparent onthe face of the 
order. 
6. Ineach case, when the facts involved are 


different and the pleas raised are varied, to 
adopt a stereotyped form in every order 
claiming that the respondent had applied his 
mind, would not bea satisfactory compliance 
of the essential requirements expected of him 
to be dutifully followed under the provisions 
of the Act. To-day, along with this writ peti- 
tion, nearly 15 writ petitions have come up, 
and in all these petitions, he had repeated the 
same words and imposed the same percenta 

of damages even though facts are widely 
vatied; This is indicative of the uncared for 
manner of disposal reported to by the res- 
pondent in all these matters. It is also quite 
revealing that respondent had adopted a 
short-cut method of imposing a lesser 
percentage of damages without reference to 
the pleas raised by the respective petitioners. 


7. The order does not give any reason 
except a blunt finding. It has been repeatedly 
pointed out by this Court and the Supreme 
Court, that cryptic orders of the nature 
cripples affected party by non-application of 
the mind to the magnitude of the problems 
involved, Affected citizens are thereby 
compelled to undergo this process on cover 
for no fault of theirs. It is for avoiding such 
situation, cost is awarded in such matters. 


$. While imposing damages, there cannot 
be a rough and ready method adopted, more 
so when the affected party had come forward 
to put forth his representations relating to 
certain relevant factors. In the decision 
above, referred to, the Supreme Court has laid 
down that the expressions ‘‘as it may think 
fit” shows that the authority is required to 
apply its mind to the facts and circumstances 
of the case while imposing damages. Hence, 
the respondent is duty Bound to analyse 
relevant circumstances to justify the percent 
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ee of damages imposed. Therefore, the 
plea raised in the counter that when there 
has been reduction of 75 percent. it proves 
the application of mind is by4tself destruc- 
tive, when it had applied the same percentage 
inall the cases that have come up before 
Court to-day, irrespective of different facts 
and circumstances pleaded by the respective 
etitioners. There being arbitrariness writ 
arge in the approach made, this is again 
another error apparent on the face of the 
order. Therefore, the failure to give reasons 
andthe adoption ofa fixed percentage in 
almost all these cases, had brought forth 
arbitrary orders being passed, contrary to the 
requirements of the Act. 


9, On the plea made that due to non- 
availability of stamps, prompt compliance 
could not be made, the respondent has shut 
his eyes to his own communication, dated 
17th July, 1976, which shows that stamps 
were not available in Coimbatore Branch of 
State Bank of India. When such circum- 
stances existed, which was not within the 
control of the affected party, no damages 
could have been imposed. Respondent in 
respect of September, 1977 had dropped the 
roposal to impose damages. Hence, the 
imposition of damages wherever stamps 
were nət available was only due to a failure 
to take into account relevant facts and 
circumstances, which is one of its ordinary 
duties to be discharged as pointed out in para. 
39 in A. [. R. 1979 S. C. 1803, above referred 
to. Since the matter is being remitted for 
fresh disposal, this aspect should receive 
pointed attention of the respondent, who 
will have to dispose of the matter on merits. 


10. Another error pointed out by petitioner 
is that, even though, in the earlier part of the 
order respondent had stated that the proposal 
for imposing damages for September, 1977 
was dropped, in the concluding paragraph, 
the said month is again included. The order 
does not disclose the break up figures as to 
how the damages had been arrived at. 
Learned counsel for the respondent contends 
that the damiges imposed does not include 
the damages for September, 1977 and that 
slip has occasioned in including the month, 
She states that if the break-up figures are 
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looked at, it will show that no damages had 
been calculated for that month. The order. 
copy does not disclose the break-up figures 
for the petitioner to know whether it has 
been included or deleted. Even in the 
counter-affidavit there is no indication to this 
effect. It is now for the respondent to 
furnish the break-up figures while imposing 
damages and avoid such errors while passing 

orders. From what respondent’s counsel 

had stated, it appears that no damages has 

been imposed for the said month, but the 

manner in which the mistake has crept in it, 

is a clear pointer that the respondent has not 

applied his mind to any portion of the order 

which he has signed. 


11. Yet another aspect which has come up 
for consideration is about the claim made that 
certain documents have been produced but 
not considered. There is nothing in the order 
to indicate as to what are the documents 
which have been perused by the respondent 
at the time of personal hearing and which 
have been taken into account while passing 
the order and which of those he had rejected 
as irrelevant. In more than one matter, ' 
counsel who have appeared before the autho- ' 
rity, had stated that, when the files are 
produced, ihe respondent looks into some of 
them and returns the entire file, and there- 
after passed orders to the detriment of the 
parties. When respondent is enjoined to, 
hold a hearing, it would bein his interest to 
refer to the documents placed before him and 
record such oral evidence as may be let in. 
Unless respondent indexes the documents pro- 
duced before him he will be placed in a pre- 
dicament, when affected parties plead that 
they have pleaded to the files whichare pro- 
duced before this Court. Whenever a personal 
hearing is extended, in the order at the end 
of it, a list of witnesses examined and the 
documents filed, will have to be indexed. 
Then alone, the claims made subsequently in 
Court, that several documents have been 
produced but not considered; could be 
repelled by the counsel, who appears on 
behalf of the respondent. In the instant 
matter, in the typed set of papers, certain 
communications which have been adverted to 
are relied upon. Itis not clear as to whether 
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the said documents were before the respon- 
dent at the time of passing the order or not. 
Hence, to avoid this predicament, respondent 
will have to evolve a procedure by which the 
documents filed and looked at by him at the 
time of the hearing, should be received and 
marked in the proceedings. For purposes of 
convenience, even if the originals are to be 
returned, xerox copies of these documents 
should be retained. Since no appeal is 
provided against such orders, they are 
challenged by invoking Article 226 of the 
Constitution. Evento defend the said 
proceedings, the respondent would be handi- 
capped, if the documents which have been 
placed at the time of personal hearing are 
not available for preparing counter-affidavit 
when certain points are taken relying on such 
documents. Hence, a procedure will have to 
be evolved for receiving the documents relied 
upon and indexing them as part of the order, 
along with the names of the witnesses 
examined. 


12. The notice issued does not disclose the 
percentage of damages proposed. Equally, 
the final order is not accompanied by a state- 
ment as to how the damages had been worked 
out If the percentage proposed is not dis- 
closed, it disables the affected party to know 
the extent of penalty proposed to be levied, 
and to effectively make representations. 
Any demand made, unless it clearly spells out 
percentage only misguides parties. Equally, 
in the final order unless the percentages are 
disclosed, as had happened in this case, the 
affected party has to surmise by permutations 
and combinations on how the total damages 
could have been arrived at. For periods for 
which plausible and reasonable explanations 
have been given, whether they have found 
acceptance or not, could be made out, only if 
a break-up statement is furnished, with 
percentage of damages imposed. This aspect 
must be followed to avoid orders being 
remitted on such omissions, which invite a 
plea being raised that inspite of valid parti- 
culars furnished they have not been consider- 
ed by the authority. 


13. In holding a personal hearing it cannot 
be made a farcical one, when proviso to 
section 85 (1) specifically provides that the 
employer shall be given a reasonable oppor- 
tunity of being heard. It is claimed by 
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several counsel, that, even if several files are 
produced, they are not looked into and there 
is no inclination on the part of the respon- 
dent to receive oral evidence. Thé orders 
which have come before Court toa great 
extent strengthen this claim, when in none of 
the orders any specific document had been 
referred to or oral evidence recorded. 
Holding of a quasi-judicial enquiry should 
enable parties to the proceeding to adduce 
oral and documentary evidence, and under 
no circumstances, it should be avoided. If an 
authority avoids evidence being let in, by 
such a refusal he brings about not only an 
illegal order, but also delays the realisation 
of the amounts by way of damages. 


14, In the printed form, a column is meant 
for listing the grounds. All the points taken 
in the representations will have to be formu- 
lated as grounds. In spite of several points 
taken, in most of these orders, only one or 
two grounds have been catalogued, leaving 
aside even important points : One of the 
cardinal duties in holdinga quasi-judicial 
enquiry is to frame the points for considera- 
tion and give reasons for each one of the 
findings arrived at. Itis only when reasons 
are disclosed, as stated by the Supreme 
Court, it will show whether the order passed 
has been vitiated by perversity, illiteracy 
extraneous influence, mala fides or any other 
patent infirmities, so that they may straight- 
way get caught and be corrected. : 


15. While assessing damages to be imposed, 
reasons must be given as to what factors 
have been taken into account for arriving a 
different percentages of damages, ‘and 
inflexible application, of a rigid formula, as 
adopted in this order and the like, must be 
avoided. Merely because a maximum is 
prescribed, it does not mean that under any 
circumstances some arbitrary percentage 
could be worked out for imposing damages 
as if concession had been extended. 
Damages imposed serve both as a penalty 
for breach of the statutory obligation and 
achieve the object of providing compensation 
forthe employees. Therefore, the imposi- 
tion of damages, must be based on relevant 
facts and circumstances, which should be 
referred to in the order. 


H, 


16. In certain counter-affidavits, a stand is 
taken that an appeal lies under section 75. 
If sọ, in such of these matters, at the end of 
tbe order, an indication should be made, as 
a foot note, as to whether an appeal lies, and 
within what time it is to be preferred. 


17. Since the matter is remitted for fresh 
disposal, in the light of what has been stated 
above, it is open to the petitioner to adduce 
such further orai and documentary evidence 
as it may consider necessary. 


18. Apart from the points dealt with, 
petitioner has also taken other points, 
inclusive of the jurisdiction of the respon- 
dent to pass the impugned order. Now that 
the matter is remitted for fresh disposal the 
Tight of the petitioner to agitate other points 
is hereby preserved to be arguedas and when 
circumstances may warrant. 


19. Hence, for the reasons above stated 
the impugned order is set aside and remitted 
for fresh disposal, resulting in the writ 
petition being allowed with costs Advocate’s 
fee Rs. 250. 


R. S. —— Petition allowed, 
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IN THE HIGH COURT. OF JUDICATURE 
AT MADRAS. [2 


PRESENT.— S. Mohan, J. 


N. Viswanathan, represented by Power 

Agent, K. Naganathan we Petitioner? ` 
y. 

Authorised Officer, Land Reforms, 

Mayavaram w. Respondent. 


Tamil Nadu Land Reforms (Fixation of Ceil- 
ing on Land) Act (LVIII of 1961), 
sections 18 (1) and 50 (3) (c) (ii) and rule 
45 (1) of Tamil Nadu Land Reforms Rules 
(1962)—Notification under section 18 (1), 
with regard to acquisition of surplus lands of 
the petitioners, holding, published—Com- 
pensation fixed for such ‘surplus lands under 
rule 45 (1)—Draft assessment roll published 
in the gazette on 21st November, 1979 — Peti- 
tioner filed objections øn 4th February, 1980 
— Proceedings rejecting objections as time- 
barredon 21st February, 1980— Petition filed 
on 22nd February, 1980, for reconsidera- 
tion also rejected—Appeal te the Land Tri- 
bunal also dismissed—Revision against order 
of Tribunal. 


Held:* A notification under section 18 (1) 
of the Tamil Nadu Land Reforms (Fixation 
Act was made in 
regard to the acquisition of the surplus lands 
in the holding of the petitioners and 
published. Subsequently the Authorised 
Officer made an order under rule 45 (1) of 
the Tamil Nadu Land Reforms Rules, 1962, 
fixing the compensation payable for the 
surplus land. The draft assessment roll was 
published in the Gazette on 21st November, 
1979, in accordance with section 50 (3) (a) of 
the Act, clause (ii) of which provides for 
notice stating that objections, if any, in 
respect of any entry in the draft may be 
preferred by any person -within 30 days of 
the publication. The petitioner filed objec- 
tions on 4th February, 1980, which were 
rejected by the Authorised Officer as time- 
barred on 21st February, 1980. On 22nd 
February, 1980, the petitioner by petition 
sought reconsideration of the order. The 


i nt tant at ee 
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pesition was rejected on 3rd March, 1980. 
An appeal therefrom tothe Land Tribunal 
was also dismissed. On revision to the 
High Court. 


Held: Under sub-section (3) (a) (ii) of 
section 50, objections in respect of any 
entry in the draft may be preferred by any 
person within 30 days from the date of 
publication, which publication is in the 
Official Gazette. Merely because the 
Legislature'‘has used the expression “by any 
person”, the said expression cannot be taken 
to mean that the persons whose names 
appear in the draft assessment roll stand 
excluded from the purview of the provisions. 
On the contrary the expression ‘“‘any person” 
is comprehensive enough to take within itself 
the persons whose names appear in the draft 
as well. Again there is no justification for 
holding that the time for filing objections in 
accordance with sub-section (3) (a) (ii) of 
section 50 can be extended as within 30 days 

- from the date of service of the notice. If it 
were to be held so, the Court will be legislat- 
ing instead of interpreting the provision. 
That certainly is not the function of the 
Court. 


Where the Act is unambiguous in its terms, 
the Court cannot in the guise of interpreta- 
tion add something to the legislation. In 
other words, any such limitation with regard 
to preferring of any objection is found in 
sub-section (3) (a) (ti) of section 50, namely, 
30 days from the date of publication. Form 
No. 24, is a statutory form and it leaves no 
room for doubt as to the point of limitation. 
It is the legislature that must come to the 
rescue of persons like the petitioners who 
re vitally affected by such draft notification, 
because their rights are in serious jeopardy, 
[Paras. 5, 6,7 8, and 9.] 


Petition under section 83 of the Tamil Nadu 
Land Reforms (Fixation of Ceiling on Land) 
Act (XVIII of 1961) praying the High Court to 
revise the order of the Court Land Tribunal 
(District Revenue Officer), Thanjavur, dated 
lst November, 1980, and madein L. T. C. M.A. 
No. 85 of 1980 (M. R. I. 457 17-70 Autho- 
rised Officer, Land Reforms (Mayavaram). 


B. Kumar, for Petitioner. 


G. Jermiah, for Additional Government 
Pleader, for Respondent, 
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The Court made the following 


ORDER.—The revision petitioner isa person 
affected by the provisions of the Tamil 
Nadu Land Reforms (Fixation of Ceiling on 
Land) Act, 1961, hereinafter referred to as 
the Act. The Authorised Officer initiated 


action under the Act. A notification 
under section 18 (1) was made with 
regard to acquisition of surplus land 
forming art of the petitioners’ 


holding. The said notification was published 
on 20th June, 1979. In pursuance of the 
notification, under rule 45 (1) of the Tamil 
Nadu Land Reforms etc, Rules, 1962, an 
order was passed fixing the compensation 
payable for the surplus land declared from 
the holding of the revision petitioner. This 
was done by the Authorised Officer as per 
his proceedings dated 10th September, 1979. 
The draft assessment roll was published in 
the Tamil Nadu Government Gazette on 21st 
November, 1979, in accordance with section 
50 (3) (a) of the Act. That provision having 
a bearing on the question to be decided may 
be extracted at this stage: 


‘50 (3) (a). The Authorised Officer shall 
determine the amount at the rate specified 
in Schedule III, and prepare a draft assess- 
ment roll in such manner and containing 
such particulars as may be prescribed. 
He ria cause it to be published together 
with— 


(i) a statement that the amount specified 
therein is the entire amount payable for 
all interests in the land and that subject to 
the other provisions of this Act, the per- 
sons named therein are the only persons 
who are entitled thereto in the proportion 
stated therein; and 


(ii) a notice stating that objections if, 
any, in respect of any entry in the draft 
may be preferred by any person in such 
manner as may be prescribed within thirty 
days from the date of the publication. 


(6) The Authorised Officer shall cause to be 
served on the persons whose names appear 
in the draft aforesaid a. copy of the draft 
together with a copy of the said statement 
and of the said notice’’. 


The revision petitioner filed his objections 
on 4th February, 1980 The same was 
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received by the Authorised Officer on Sth 
February, 1980, and by his proceedings, dated 
13th February, 1980, he rejected the same, 
being time-barred. since they were filed 
beyond 30 days from the date of 
publication, namely, 2lst November, 1979. 
The revision petitioner once again pre- 
ferred an objection petition on 22nd 
February, 1980, requesting reconsideration 
of his objection. The said petition was 
also rejected as belated and not maintainable. 
Accordingly an endorsement was made by 
the authorised officer on 3rd March, 1980. 
Thereupon an appeal was preferred to the 
Land Tribunal, the District Revenue Officer, 
Thanjavur. Bv his order, dated lst 
November, 1980 in L. T. C.M A. No. 85 of 
1980, the District Revenue Officer dismissed 
the appeal, upholding the finding of the 
Authorised Officer that the bar of limitation 
would operate against the petitioner, It is to 
revise the concurrent orders of the authorities 
below that the present revision petition has 
been filed. 


3. The point that is urged before me is that 
under sub-section 3 (a) (ii) of section 50 o 

the Act, the objections will have to 
be filed by any person within thirty days from 
the date of publication, but that sub-section 
would not apply to a person like the peti- 
tioner whose names appear in the draft 
assessment roll. It is also contended that 
under clause (b) of sub-section (3) of section 
50, the authorised officer is required to serve 
a copy of the draft with a copy of the state- 
ment and notice. The very purpose of such 
service is to enable the persons whose names 
appear in the draft roll to prefer objections, 
and that therefore it should be construed as 
30 days from the date of service of the draft 
statement and notice. Thus it is contended 
that looked at from that point of view, the 
authorised officer and the Tribunal were not 
correct in dismissing the objections as time- 
barred. 


4. As against this, the learned Government 
Pleader would urge that clause (b) of sub-sec. 
tion (3) of section 50 has nothing to do with 
the filing of objections and the only clause 
which deals with objections is clause (i) of 
sub-section 3 (a) of section 50 and that clause 
categorically says ‘30 days from the date of 
publication”. Tothe same effect is Form 
No. 24.a8 well, according to the learned 


- 


389 


Government Pleader, and the said Form is 
extracted below. | 


Form No. 24. 


(See rule 45 (2) of the Madras Land Reforms 
(Fixation of Ceiling on Land) Rules, 1962. 


Notice under section 50 (3) (a) (ii) of the 

Madras Land Reforms (Fixation of Ceiling 

Nae Act, 1961 (Madras Act LVIH of 
). 


Notice is hereby given that the amount of 
compensation payable for the surplus land 
acquired by the Government and as 
determined under section 50 (3) of the 
Madras Land Reforms (Fixation of Ceiling 
on Land) Act, 1961 (Madras Act LVIII of 
1961) is specified in the draft compensation 
assessment roll enclosed. Any person, who 
has any objection to any entry in the draft 
compensation assessment roll, may prefer his 
objection in writing before the authorised 
officer within 30 days from the date of 
publication of the said draft in the Fort. 
St. George Gazette, namely 


Objections received within the due date will 
enquired into at (time) ‘‘should be after 
thirty days of the publication of the draft 
compensation assessment roll’’. on date 
at (place) when the objector may 
appear in person or by authorised agent and 
adduce any oral or documentary evidence in 
support of the objections. 


Place : 


Date : Signature of the Authorised 


Officer. 


Therefore, according to the learned Govern- 
ment Pleader, there is no justification for 
interference. 


5. | have already extracted the relevant sec- 
tion and Form No. 24. To my. mind, it 
appears that under sub-section (3) (a) (ti) of 
section 50, objections in respect of any entry 
in the draft may be preferred by any person 
within 30 days from the date of publication, 
which publication is in the Official Gazette. 
Merely because the Legislature has used the 
expression ‘‘by any person” the said expres- 
sion cannot be taken to mean that the 
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persons whose names appear in the draft 
absessment roll stand excluded. On the 
ontrary, the expression any person is com- 
prehensive enough to take within itself per- 
sons whose name appear in the draft as well. 


6. Then it may be asked as to where is the 
necessity to serve a copy of the draft and the 
notice on a person why has a right to com- 
pensation. The answer is simple and such pro- 
cedure is contemplated so that those persons 
may be informed of the proceedings. In so 
far as clause (6) of sub-section (3) of section 
50 does not contemplate fling of any objec- 
tions, I see no justification for holding that 
the time for filing objections in accordance 
with sub-section (3) (a) (ii) of section 50 can 
be extended as within 30 days from the date 
of service. IfI wereto hold so, the Court 
will be legislating instead of interpreting the 
provision. That certainly is not the function 
of the Court. 


7. It is true from the point of view of 
equity, something may be said in favour of 
the petitioners’ contention. But where the 
Act is unambiguous in its terms, the Court 
cannot in the guise of interpretation add 
something to the legislation. In other 
words, any such limitation with regard to 
preferring of any objection is found in sub- 
section (3) (a) (ii) of section 50, namely, 
thirty days from the date of publication. 


8. Secondly, Form No. 24 is a statutory 
form and it leavesno room for doubt as to 
point of limitation. Therefore I am unable 
to take a view different from the authorities 
below. 





9. However, I think that the Legislature 
must come to the rescue of persons like the 
petitioner, who are vitally affected by such 
draft notifications, because their rights are in 
serious jeopardy. To illustrate : 


“Suppose a person is away from the place 
Where the lands are situate, unless one 
happens to go though carefully all the 
publications in the Tamil Nadu Govern- 
ment Gazette, it may not be possible for 
_ him to know about the publication. Then 
again it is very difficult to get the publiea- 
tions Sometimes, In these busy days it is 
impossible to keep track of the events by 


THE MADRAS LAW JOURNAL REPORTS 


[1983 


buying gazettes and perusing. carefully all 

the publications ” 
Therefore the Legislature will have to think 
of amending sub-section (3) (b) of section 50 
of the Act so as to enable persons who are 
directly affected by the draft roll, to file 
their objections, by providing that such 
persons shall file their objections within 30 
days from the date of service of notice. 
After all, it should be remembered that the 
persons whose lands are acquired need not 
be obliged to face technicalities and in rela- 
tion to compensation, there can be fair-play 
and justice, since all that one gets by way of 
compensation is hardly worth the property 
which he is obliged to part with, by the 
Operation of the provisions of the Act, leave 
alone the sentiments attached to such pro- 
perty. å - 


10. The Civil Revision petition is, however 


dismissed. There will be ne order as to 
costs. 


R. S. 





Revision petition dismissed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT. —G. Ramanujam, J, 


Sam Ayya also known as Swaminathan and 
others --. Appellants*® 


F. 


Karuppiah Ambalam and others 
Respondents. 


Hindu Religious and Charitable Endowments 
Act (XXII of 1959), sections 63 (a) and 108— 
Suit for bare injunction to restrain defendants, 
from interfering with plaintiff’s right to 
conduct festival—Suit by one of the trustees, 
Whether maintainable. 


The present suit was filed in a representative 
capacity for a permanent injunction to 
restrain the defendants from interfering with 


eg Sg 
*S.A.No. 1440 of 1978. 27th July, 1982, 


i) 


the conduct of ' festival ` in the temple. 
suit was resisted on the ground that the civil 
Court had no jurisdiction and the suit was 
not maintainable when one of the trustees 
had not been impleaded as co-plaintiff. 
The suit was decreed and the decree was 
confirmed on appeal. On second appeal, 


Held:—The suit was filed not by the Board 
of trustees but by some of: the trustees and 
some others as representatives of the residents 
of the village. Such a representative suit is 
maintainable even if all the trustees of the 
temple have not joined. [Para. 7.] 


Normally the jurisdiction of the civil Court 
will not be excluded unless the dispute 
specifically comes within the provisions of 
section 63 (e). The present suit in substance 
Was a representative suit by the villagers and 
therefore itis not possible to say that the 
non-impleading of one of the trustees is fatal 
to the maintainability of the suit. On the 
facts of the case it cannot be said that the 
suit was one for establishing a usage and 
custom. There did not appear to be any 
dispute as regards usage and custom. The 
dispute was in substance as to which of the 
two rival claimants was entitled to the 
management and conduct of the festival. 
What the defendants contended was that they 
were also entitled to conduct the same 
festival alongside the plaintiffs with the 
assistance of their pujari. When there was 
no controversy as to the usage and custom 
referred to by the plaintiff but the defendants 
marely said, that they were also entitled to 
conduct the festival alongside the plaintiffs 
in the customary manner, the suit could not 
be taken to involvea dispute regarding the 
usage and custom prevalent in the temple. 
The suit is not barred by the provisions of 


section 63 (e) and 108 of the Hindu 
Religious and Charitable Endowments 
Act, [Paras. 8, 9] 


Cases referred to: — 


S. Rangayya Gounder v. Karuppa Naicker, 
(1971)-t M. L. J. 358 ; Velayudha Goundan vy. 
Ponnuswami Udayar, (1945) 1 M. L. J. 300: 
58 L.W. 287:A.I.R. 1945 Mad. 234; 
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The Chinnathambi Moopan v. Mayandi Moopan, 


(1966) 1M.L J. 381 ; Thirumalaiswami 
Naicker v. Villagers of Kadambur, (1968) 81 
L. W. 342: LL. R. (1968)3 Mad. 638: 
A. I. R. 1969 Mad. 108 ; Krishnaswami Raja 
v. Krishna Raja, (1966)79 L. W. 672; 
Muthuchami Naicker v. Samiappa Gounder, 
(1973) 86 L. W. 263; Kattayan Achari v. 
Ramaswami Achari, (1959) 1 M. L. J. 123. 


Appeal against the decree of the Court of the 
Subordinate Judge, Devakottai, dated 4th 
March, 1978 and passed in Appeal Suit No. 1 
of 1976 preferred against the decree of the 
Court of the District Munsif of Devakottai 
in Original Suit No. 327 of 1974. 

M. Srinivasan, for B. Rajagopalan, for 
Appellant. 


M. R. Narayanaswamy, for S. V. Jayaraman, 
for Respondents. 


The Court delivered the following 


JUDGMENT.—The defendantsin O S. No. 327 
of 1974 on the file of the District Munsif, 
Devakottai who have been unsuccessful in 
both the Courts below are the appellants. 


2. The respondents herein filed a representa- 
tive suit for a permanent injunction restrain- 
ing the appellants herein from interfering 
with the conduct of the festival in Thoothu 
Ayyanar Singamuga Karuppar and 
Kaliamman temple at Keerani village. The 
plaintiff’s case is that the villagers of Keerani 
village have been performing the utsavams . 
like Mahasivarathiri, Deepavali and Kuthirai 
Yeduppu in the said temple by collecting 
subscriptions from the villagers, that the 
temple has been built by the Keerani 
Villagers, that the festival consists of perfor- 
mance of a drama and of sacrificing ram and 
cock, that recently the defendants who are 
the neighbouring villagers and who have no 
manner of right to interfere with the 
performance of the festival or the giving of 
honours to the trustees have joined together 
and have been creating trouble from 12th 
July, 1974, and obstructing the conduct of the 
festival and the proper upkeep of the temple 
and conduct of utsavam, drama and sacrifice 
of ram and cock and hence the plaintiffs were 
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cpnstrained to file the suit for an iajunction 
as set out above. 


3. The defendants resisted the suit contend- 
ing that the suit is a representative capacity 
is not maintainable, that one of the trustees 
of the temple has not joined as the plaintiff, 
that the right claimed by the plaintiffs is not 
sustainable, that there are two sets of 
worshippers in relation to the temple, one 
set being called Melavattam and the other 
set being called Keolavattam, that the people 
living in the west of Keerani Village are 
called Melavattam worshippers and the 
people living in the village east of the temple 
were called Keelavattam worshippers, 
that the plaintiffs do not have the exclusive 
right to conduct the festival and the utsavams 
in the temple, that the temple was built and 
Kumbhabhishekam was performed from con- 
tributions from both Melavattam and 
Keelavattam people and not by Keerani 

eople alone, that the defendants belong to 
Roclivattam. that they did not interfere with 
the daily routine poojas and the conduct of 
festivals, that after Melavattam people offer 
worship through their poojari, Keelavattam 
‘people worship through their own poojari 
and that, therefore, the Keelavattam people 
also are entitled to conduct worship with 
their own poojariandalso conduct the festival 
side by side with the plaintiffs. The defendants 
also stated that there are two poojaris in 
the temple, one acting at the instance of 
Melavattam psople and the other acting at 
the instance of the Keelavattam people, that 
archanas are done by Melavattam poojari 
. for Melavattam people and by Keelavattam 
Poojari for Keelavattam people and that the 
defendants are also exercising their right to 
offer worship, collection of  hundials 
and doing Kuthirat Yeduppu festival from 
time immemorial. Therefore the plaintiffs 
have no cause of action as against the defen- 
dants. 


4. The trial Court held that the suit is 
maintainable and that the civil Court has 
jurisdiction to entertain the suit and the 
plaintiffs’ right to manage the temple and 
conduct the festivals not having been disputed 
by the defendants and the defendants not 
having established their right to conduct the 
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festival alongside the plaintiffs with the 
assistance of a separate poojari, the respon- 
dents are entitled to the issue of an injune- 
tion. In this view, the suit was decreed. 


5. The matter was taken in appeal to the 
lower appellate Court and the lower appellate 
Court confirmed the decision of the trial 
Court substantially. The lower appellate 
Court has, however, modified the decree of 
the trial Court so as to protect the defendants’ 
right to worship the deity in the suit temple 
as ordinary worshippers without any let or 
hindrance with the plaintiff’s celebrations of 
festival. The second appealis directed 
against the said concurrent judgments of both 
the courts below. . 


6.: In this second appeal two contentions 
have been urged (1) The suit is not main- 
tainable in the face of section 63 (e) and 108 
of the Hindu Religious and Charitable 
Endowments Act, 1959, and (2) that the suit is 
not maintainable when admittedly one of the 
trustees by name Ramaswami has not been 
jmpleaded as a co-plaintif. 


7. Ishalltake up the second contention 
first. As regards this question, the learned 
counself or the appellants would point out that 
the fact that one of the trustee of the temple 
has not joined is fatal to the maintainability 
of the suit as itis well established that the 
trustees should act asa body and not inde- 

endantly. However, this contention of the 
earned counsel appears to have no substance 
for the reason that the suit has been filed not 
by the Board of trustees but by some of the 
trustees and some others as representatives 
of the residents of Keerani village. Sucha 
representative suit is maintainable even if all 
the trustees of the temple have not joined. 
Though some of the plaintiffs’ are trustees in 
the temple, the suitin substance is a represen-|: 
tative suit by the villagers of Keerani and, 
therefore, it is not possible to say that the 
non-impleading of one of the trustees is 
fatal to the maintainability of the suit. 
Hence I find that the suit is maintainable 
even though one of the trustees has not been 
impleaded as a co-plaintiff. 


8. Coming to the-first question, the conten- 


tion of the learned counsel is that though the 
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suit has been framed as one for mere injunc- 
tion restraining the defendants from inter- 
fering with the plaintiff’s right to conduct 
the festival in the temple, it is in effect a suit 
for declaration of their right to establish a 
custom and usage which is preval ing in the 
temple all these years and to establish their 
right to.receive honours and that both the 
rights have to be agitated under section 63 
(e) of the Hindu Religious and Charitable 
Endowments Act and not ina civil Court. 
Both the Courts below have, as already 
stated, held that the suit is not one pertain- 
ing to the established usages, rituals, and 
ceremonies and therefore, section 63 (e) and 
section 108 of the said Act is not a bar to the 
suit. The question is whether the main 
view taken by the Courts below is tenable. 


9. Section 63 (e) and section 108 areas 
follows : 
‘63 (e): Subject to the rights of suit or 


appeal hereinafter provided, the Deputy 
Commissioner shall have power to inquire 
into and decide the following disputes and 
IMALLCTS 2. cc cee sec roe sac sccseescesee sae sawses senrens 


(e) Whether any person is entitled, by 
custom or otherwise, to any honur, emolu- 
ment, or perquisites in any religious institu- 
tion; and what the established usage ofa 
religious institution is in regard to any 
other matter.” 


Section 108.—No suit or other legal 
proceeding in respect of the administration 
or management of areligious institution or 
any other matter or dispute for determining 
or deciding which provision is made in this 
Act shall bs instituted in any Court of law, 
except, under and in conformity with, the 
provisions of this Act: 


Dealing with the scope of sections 63 and 108 
of Act XXII of 1959 this Court, in more or 
less similar circumstances held in 
S. Rangayya Gounder v. Karuppa Naicker’, 
that where there are rival claims by two 
parties to be hereditary trustees of the 
temple, such a dispute between the parties as 





1. (1971) 1M. L. J. 358, 


M. b, J.—50 


__ 4, (1966) 79L. W. 672. 
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to which of them is entitled to bein manage- 
ment and to celebrate the annual festival will 
not fall within the ambit of section 63 and ds 
such the bar under section 108 will not 
apply. En that case, after referring to the 
decisions of Somayya, J.,in Velayudha 
Goundan v. Ponnuswami Udayar', of Veera- 
swami, J. (as he then was) in Chinnathambi 
Moopan v. Mayandi Moopan*, and ofa 
Bench of this Court in Thirumalaiswami 
Naicker v. Villagers of Kadambur, Athur 
Taluk’, which clearly laid down that a rival 
claim as to which out of the 
two parties is entitled to be in manage- 
ment of the temple and to conduct 
the festivals therein will not be a dispute 
falling under section 63 of the Act, 
this Court held that a suit between two rival 
claimants to the office of trusteeship was not 
barred by section 108 in view of section 63. 
Somayya, J., has held in Velayudha Goundan 
v. Ponnuswami Udayar}, that when there is a 
dispute between one set of villagers and 
another set of villagers in relation to the 
conduct of utsavam in a temple the villagers 
who prevented the plaintiffs from peacefully 
carrying on the proceedings and worship of 
adeityina temple does not fall within 
section 73 of the Madras Act II of 1927 cor- 
responding to section 63 of the 1959 Act and 
as such a suit is maintainable in a civil Court 
for permanentinjunction restraining the defen- 
dants from interfering with the conduct of 
utsavas to the temple by the plaintiff. Veera 

swami, J., (as he than was) in Chinnathambi 
Moopan v.Mayandi Moopon?, laid down that 
where the controversy centres round as te 
which of the rival claimants to the office is 
entitled to it, it squarely does not fall within 
the ambit of section 63 (e). In Krishnaswami 
Raja v. Krishna Rajat, a Division Bench of 
this Court held that though the Deputy Com- 
missioner acting under section 57 (b) of the 
Tamil Nadu Act XLX of 1951 has jurisdiction 


1. (1945) 1 M. L. J. 3001:58 L.W. 287: A. LR. 
1945 Mad. 234. 

2. (1966) 1 M. L. J. 381. 

3. (1968) 81 L. W.342: I. L,R. (1968) 3 Mad. 
638 : À. 1. R. 1969 Mad. 108. 
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` to decide as to the status of the office of the 
trusteeship, namely whether it is hereditary 
or not, he is not competent to go into the 
further question as to which of the competing 
claimants is a hereditary trustee or whether 
both are joint hereditary trustees and that is 
a matter not covered by the said section and 
it has to be decided only by a separate suit. 
In Thirumalaiswami Naicker v. Villagers of 
Kadambur, Athar Taluk}, ithas been observed 
as follows: 


“Under section 9, Civil Procedure Code, 
litigant having a grievance of a civil nature 
has, independently of any statute, a right to 
institute a suit in a civil Court under pro- 
visions of the Civil Procedure Code, unless 
cognisance of the suit is either expressly or 
impliedly barred. If a suit is otherwise 
within the jurisdiction of the civil Court 
the person who seeks to oust the jurisdic- 
tion of that Court must affirmatively esta- 
blish the bar, every presumption being in 
favour of the jurisdiction of the Court. 
Exclusion of the jurisdiction of a civil 
Court ina case where a person asserts a 
right and seeks remedy cannot be readily 
inferred.” 


Having regard to the principle laid down in 
these cases that normally the jurisdiction of 
the civil Court will not stand excluded unless 
the dispute specifically comes within the pro- 
visions of section 63 (e) the appellant can- 
not succeed in his submission that the suit is 
barred by establishing that the dispute comes 
within section 63 (e). In Muthuchami 
Naicker v. Samiappa Gounder®, a suit by 
members of one community was filed ina 
representative capacity against the defendants 
belonging to another community for an 
injunction restraining them from interfering 
with the plaintiff’s right to conduct and per- 
form the annual congregational worship of the 
Goddess Kaliamman in the manner in which 
they are accustomed to do inthe month of 
Vaikasi. The defendants resisted the suit 
_contending, infer alia that the suit is one 
covered by section 63 (e) and therefore, the 
suit is not maintainable. This ‘Court, after 
considering the various decisions and 
following the decision of P. N. Ramaswami, 
J.,in Katfayan Achari v. Ramaswami 
Achary®, held that sucha suit is maintain- 


a aA N 
1. (1968) RIL. W. 342 : I.L, R. (1968) 3 Mad, 
638 


:À. I.R. 1969 Mad, 108. 
2. (1973) 86 L. W. 263. 
3, (1939) I M. L. J. 123. 


TRH MADRAS LAW JOURNAL REPORTS 


[1983 


able. The observations of P. N. Ramaswami, 
J. which were quoted with approval by the 
learned Judge in that case areas follows: 


“A suit by one section of a community 
against a rival section of that community 
to enforce their right to participate along 
with the defendants in the conduct ofa 
ceremony of their tutelary deity from 
which the plaintiffs have been excluded, 
andto askfor accounts of a fund con- 
stituted out of collections made by all the 
members of the community, including the 
plaintiffs to find out whether the terms of 
the community chest are being carried 
out cannot be held to be a suit for ‘admini- 
stration or management’ which is excluded 
from the jurisdiction of a Court of law. A 
dispute of this nature between rival clai- 
mants seeking to ensure that the fund 
earmarked fora particular purpose is 
being managed properly would not fall 
under section 57 of the Act so as to render 
a suit regarding such a dispute, a suit for 
administration or management even in a 
side sense.” 


10. The learned counsel for the appellant 
would further contend that the suit is one 
for establishing a usage and custom in the 
conduct of the festival in the temple and, 
therefore, it will come within the purview of 
section 63 (e) of Tamil Nadu Act XXII of 
1959. However, on the facts of this case it 
cannot be said that 






the management and conduct of the festival. 
Asa matter of fact the defendants did no 
dispute the plaintiffs’ right to bein manage- 


festivals in the customary manner. 
the defendants contend is that they are also 
entitled to conduct the same festival along- 
side the plaintiffs with the assistance of their 
poojari. When there is no controversy as 
tothe usage and custom referred to by the 
plaintiffs but the defendants merely say tha 
they are also entitled to conduct the festival 
alongside the plaintiffs inthe customary 


1) 


manner, the suit cannot be taken to involve 
a dispute regarding the usage and custom 
prevalent in the temple. The lower 
appellate Court correotly appreciates the 
nature of the suit by observing that the relief 
claimed is an injunction restraining the 
defendants from interfering with the plain- 
tifs’ right to conduct certain celebrations, 
that the defence to the suit is that the defen- 
dants are not causing obstruction to the 
plaintiffs” celebrating the festival but they are 
having independent right to have the festival 
inthe temple side by side along with the 
plaintiffs. Thus the defendants have 
conceded the plaintiffs’ right to conduct the 
festival in the established manner and they 
merely claim a right to conduct tho festival 
separately on the same day in the suit temple. 
The plaintiffs’ right to perform the festival 
in the usual manner has not been disputed 
by the defendants and they merely claim a 
rival right to conduct the festival in the said 
temple inthe same manner. It will be 
clearly seen that the controversy between the 
parties is as to whether the defendants have 
also the right to perform the festival in the 
temple- along with the plaintiffs and the 
dispute is not with reference to any 
particular custom or usage prevalent in the 
temple. 
/ 

11. In this view.of the matter, I am in 
entire agreement with the view taken by the 
Courts below that the suit is not barred by 
the provisions of sections 63 (e) and 108 of 
the Act. 


12. Therefore both the questions raised by 
the appellants having failed, the second 
appeal is dismissed. There will, however, be 
no order as to costs. 


R.S. Appeal dismissed. 


RAMANATHAN Y. SUBBULAKSHMI 
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IN THE HIGH COURT OF JUDICATUR 
AT MADRAS. i 


PRESENT:—F. Balasubrahmanyan, J. 
V. S. Ramanathan ww. Appellant* 
v. 


R. Subbulakshmi and another 
Respondents. 


Hindu Marriage Act (XXV of 1955), 
section 13-A (introduced by the Amending Act 
LVI of 1976) — Applicability — Husband 
seeking divorce on groundof wife living in 
adultery with her foster-father— Divorce 
by Seabee date Separation sought in the 
al ternative—When such prayer will be avail 
able—Expression “having regard to the cir- 
cumstances of the case” occurring in section 
13-A—Meaning—Divorce ,cases—Burden of 
proof in proper approach. 


Held: Fornication-between a foster-parent 
and his ward is not exactly incestuous. Yet 
it 1s too revolting to the human mind to be of 
frequent occurrence even in imaginative fic- 
tion. The possiblity of such cases might ren- 
der the task of distinguishing a genuine rela- 
tionship from the bogus. It only underlines 
the caution that charges of illicit intercourse 
should not becountenanced except on the 
basis of strict proof. [Para. 21.] 


Incest isso abhorrent to mankind that one 
should expect the strictest proof for conclud- 
ing that it exists in any given case. Although 
the relationship between the foster-parent 
and a foster-daughter is not based on con- 
sanguinity any sexual connection between the 
two in just as bad as incest. [Para. 8,] 


Relying heavily on its reading of the back- 
ground circumstances the trial Court’s con- 
clusion as to adultery was not only a wrong 
guess, but wholly heartiess and perverse, to 
inferring adultery by the mere fact of the 
wife’s living under the same roof with her 
foster-father is irrational. The appellate 
Court, on the other hand, had drawn the 
correct inference from the facts. It rightly 
rejected the evidence of the husband as 
untrue. [Paras .8 and 9.] 


*C. M. S. A, No. 58 of 1976. Sth March, 1979, 


396 


The request to pass a decree for judicial 
seperation as the proper one in the circum- 
stances of the case is based ona misconcep- 
tion of section 13-A of the Hindu Marriage. 
Act. The crucial word in 
“instead”. This means that for a Court to act 
under this section the Court must bein a 


position to hold that the petitioner is entitled ` 


toa divorce, but “instead”? of granting a 
decree for divorce a decree of judicial 
separation must be made as the preferred way 
of disposal of the case. The section does 
not mean that where the petitioner has 
completely failed to make out any case, the 
Court can even simply present him witha 
decree for judicial separation, as if it were 
some consolation prize. [ Para. 11.} 


In this case the appellate Court was quite 
justified, on the evidence on record, in 
rejecting the ground put forward by the 
husband for the grant of divorce. These 
findings therefore rule out the application of 
section 13-A. The words “having regard to 
the circumstances of the case’’ occurring in 
section 13-A do not operate and are not 
intended to operate in the void. The Court 
must first be in a position to uphold the 
grounds for divorce urged by the petitioner, 
in order to consider the feasibility of the 
passing of a decree for judicial separation 
“having regard to the circumstances of the 
case’. The plea of the husband on the 
basis of section 13-A has to be rejected, not 
Only because of the absence of circumstances 
which are indicative of its application, but 
also because the section itself does not, and 
cannot come into play. | [Para. 13.] 


Trial of divorce cases might have now-a-days 
almost become a routine, like promissory 
note suits. Even so, in the trial and under- 
standing of these cases the Courts must bring 
to beara human approach. It is laid down 

by the legislature itself that the Court will 
have to try whether the parties could not be 

brought together before proceeding to enter 
upon an enquiry. , [Para. 14.] 


Appeal against the judgment and decree of 
the District Court (Principal District Judge), 
Madurai, dated 25th March, 1975 and passed 
in C. M. A. No. 94 of 1974 (O. P. No. 38 
of 1971, on the file ofthe Court of the 
Subordinate Judge, Madurai.) 


V. Ganapathy Subramania Iyer, for Appellant. 
i 
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Ki. Ramaswami, A. Sarojini Bai, V: Venkata- 
swami and Sundara  Bhashyan, for 
Respondents. 


The Court delivered the following 


JUDGMBNT.—In this matrimonial Case, a 
husband accused his wife of living in adultery 
with her own foster-father. He asked fora 
divorce on that: ground. The trial Court 
granted him a decree. But the District Court in 
appeal reversed it. In the second appeal the 
same outrageous allegation is again made by 
the husband against his wife. 


2. Fornication between a foster parent and 
his ward is not exactly incestuous. Yet it is 
too revolting to the human mind to be o 
frequent occurrence even in imaginative 
fiction. Thereis only one modern classic I 
know of in this genre : Nabakov’s “Lolita”. 
But even in that literary masterpiece, the 
principal characters were quite abnormal. 
One was a self-confessed old reprobate ; the 
other was a teasing teenage nymphet. Such 
an unholy combination must be extremely 
Tare in real life, almost as infrequent as rank 
incest. Ido not rule out cases where indi- 
viduals may practise sex behind closed 
shutters, all the while masquerading outside 
under an assumed consanguinity. The 
possibility of such cases, or, rather, the pre- 
possession in one’s mind of their existence, 
might render difficult the task of distinguish- 
ing a genuine relationship from the bogus. 
But all this must onlyfurther underline the 
caution that we should not countenance 
charges of illicit sexual intercourse excepting 
on the basis of strict proof. 


3. The trial Court observed in this case that 
direct evidence of adultery is well-nigh 
impossible. So it is, with most murders too. 
But that does not mean that a Court of law 
can grant a divorce for the mere asking, any 
more than it can send a man to the gallows 
on pure suspicion. 


4. The husband in this case had made two 
bold assertions in his petition for divorce. One 
was that his wife was having sexual intercourse 
with her foster-father. The other was that 
he himself had no sexual intercourse with her 
and a child born to her was not his, but the 
foster-father’s. He went into the witness 
box and gave evidence to this effect. But his 
own letters addressed to his wife as well as 
his father-in-law clearly showed that not only 
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did he sleep with his wife and made her with 
child but that he had discussed plans for her 
forthcoming seemantham. In the teeth of 
these letters he nevertheless had the temerity 
to tell the Court that he was innocent of 
carnal knowledge of his wife and suspected 
that the child was not his. Both the trial 
Court and the first appellate Court rightly 
disbelieved this part of his evidence. 
Nevertheless, this did not prevent the trial 
Court from holding, on the basis of what it 
recorded as the ‘‘general background of life 
between the parties” that the wife had com- 
mitted adultery with her foster father. 


5. Asto the family background there was 
hardly any dispute between the parties. The 
wife’s foster parents were anaged childless 
Brahmin couple in Madurai. The foster 
mother was not ia the best of health as 
she had innumerable abortions. The girl 
had come into the household in 1962 having 
lost her father, after her widowed mother had 
left her to reside with some relations. From 
her early teenage, the girl was living in the 
same house with her foster parents. It was 
the foster father who got this girl a teaching 
_ob in a local school at Madurai. It was he 
Jwho had come forward to arrange for her 
marriage. It was he who paid the dowry to 
the bridgegroom and undertook the wedding 
expenses. The foster father was in his late 
fifties when the marriage took place. 


6. The trial Court, however, took note of 
a letter produced by the husband at the trial 
which the Court regarded as containing a 
confession by the wife that she was 
committing adultery with her foster father. 
This was an inland letter without a post 
mark, written in the hand of the wife. The 
husband’s case was that the wife had written 
that letter and had sealed it and had given 


it for mailing, but he got it interceted when ~ 


neighbour’s urchin was about to take it to 
the pillar-box. The wife admitted in her 
evidence from the witness-box that the letter 
was written by her. But she said that she 
was not in full control of her will when she 
wrote it. She stated that her husband had 
given her some veeboothi and then 
commended her to write the letter to his own 
dictation. Sheasserted that the contents of 
the letter- were untrue. The trial Court, 
however, rejected her evidence. It accepteg 
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the husband's testimony to the effect that he 
had nothing to do with the composition, of 
the letter and that it was done voluntarily by 
the wife and at her own will. The Court 
rejected the contention put forward on 
behalf of the wife that she wrote it in a state 
of automatism. The Court wondered as to 
whether veeboothi or sacred ash could bring 
about this result. 


7. The appellate Court, however, accepted 
the version of the wife. It said that the 
letter could not have been written voluntarily 
although it was in her own hand. The 
appellate Court observed that there was no 
occasion whatever for the wife writing such 
a letter to her foster parents when all the 
while she has been living with the foster 
father even after the'marriage and only wait- 
ing for her husband to geta transfer to 
Madurai to_come and live withher. The 
appellate Court rejected the evidence of the 
husband, having found that he had not told 
the truth as respects his own relationship 
with his wife after the marriage. 


$. In this understanding of the evidence in 
one way by the trial Court and the other by 
the appellate Court, this case has really to 
be decided on the conventional formula as 
to whether there was any evidence to support 
to finding of the appeilate Court. I am 
satisfied that not only was there ample 
evideuce ia support of the conclusion of the 
appellate Couri, but the trial Court had no 
evidence whatever to have decided the case 
the other way about. As I earlier pointed 
out, the trial Court relied heavity on its 
reading of whatthe background circums- 
ances of this case were. Itseems to me that 
the trial Court did not draw the proper legal 
inference but jumped to irrational conclusion 
on the question of adultery by the mere fac 

of the wife living under the same roof with 
her foster-father. As this rate, I wonder 
whether it would not be possible for any 
Court to infer improprieties in the relation- 
ship between persons living under the same 
roof as brother and sister, father and 
daughter, and the like. As I said before, 
incest is so abhorrent to mankind that one 
should expect the strongest proof for 
concluding that it exists in any given case. 
Although the relationship between a faster 
parent and a foster-daughter is not based on), 
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consanguinity, any sexual connection bet- 
ween the two is just as bad as incest. For 
this kind of relationship to be known to exist 
in any given case the Court would have to 
have stringent and the most cogent and 
convincing pieces of evidence to come toa 
conclusion that there was any such impro- 
priety. From this standard, the trial Court’s 
conclusion was not only a wrong guess, but 
wholly heartless and perverse. 





9. Theappellate Court, on the other hand, 
had drawn the correct inference from the 
facts, It rightly rejected the evidence of the 
husband as untrue, placing reliance on the 
testimony on the side of the wife as accept- 
able especially when not only the aged-foster 
father but also the siling foster-mother had 
come into the witness box and faced the 
cross-examination. 


10. Learned counsel for the husbard then 
sought to put forward a legal submission on 
the basis of section 13-A of the Hindu 
Marriage Act, 1955. This section was 
introduced -by amending Act XLI of 1976. 
The text of the section is as follows : 


“33-A, Alternate Relief in Divorce Proceed- 
ings.—In any proceeding under this Act, 
on a petition for dissolution of marriage 
by a decree of divorce, except in 80 far as 
the petition is founded on the grounds 
mentioned in clauses (i), (vi) and (viz) of 
sub section (1) of section 13, the Court 
may, if it considers it just having regard 
to the circumstances of the case, pass 
instead a decree for judicial separation.” 


11. Learned counsel invoked this new provi- 
sion and urged me to pass a decree for judi- 
cial separation as the proper one in the cir- 
aumstances of this case. I think the request of 
the learned counsel is based on a misconcep- 
tion of section 13-A of the Act. The crucial 
word in the section is “instead”. This means 
that for a Court to act under this section the 
Court must be in a position to hold that the 
petitioner is entitled to a divoree, but 
‘instead’ of granting a decree for divorce,a 
decree for judicial separation might be made 
as the preferred way of disposal of the case. 
The section does not mean that where the 


petitioner has completely failed to make out 
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any case, the Court can even then simply 
present him with a decree for judicial separa 

tion, as if it were some consolation prize. 

12. In this case, I have held that the 
appellate Court was quite justified, on the 
evidence on record, im rejecting the ground 
put forward bp the husband for the grant of 
divorce. These findings therefore rule out 
the application of section 13-A. 


13. Learned counsel, however. laid stress 
on the words “having regard to the circum- 
atrances of the case- occurring in section 
10-A and said that those circumstances are 
present in this case. I hold that these words 
do not operate and are not intended to 
operate in the void. Asī earlier pointed 
out, the Court must first be ina position to 
uphold the grounds for divorce urged by the 
petitioner, in order to consider the feasibility 
of passing a mere decree for judicial separa- 
tion “having regard to the circumstances of 
the case”. The plea of the husband on the 
basis of section 13-A has to be rejected, not 
onlybecause of absence of circumstances 
which are indicative of its application, but 
also because the section itself does not, and 
cannot, come into play in this case. 


14. Before ending the matter with the 
formal words of disposal of the second 
appeal, I think I should remark on the way 
in which both the Courts below had 
approached the matter in issue before them 
although each differed from the other in the 
ultimate conclusion. Here was a case wheres 
a husband was accusing his wife of a heinous 
matrimonial diviation in way which would 
outrage civilized people’s sensibilities on pro- 
hibited degrees of sex relationship. There 
is no evidence however, that either 
Court was scandalised by the nature of the 
case. Their judgments give the impression 
that they have dealt with the controversy in 
in this petition as yet another addition to the 
statistics of their disposals, and nothing 
more. They have set down the pleadings, 
the formulations of the issues, the discussion- 
of the evidence and the findings under each 
issue, all in numbered paragraphs, with- 
out any show of concern, very mechanically. 
It is not known whether they were 
disturbed at all by the kind of case which 
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hey had to go though and determine. Not 
one Comment was made even about the 
strangeness of the allegations, the base 
character ofthe testimony and the like. 
Divorce cases might be on the increase nowa- 
days. And trial of such cases might have 
almost becomes a routine, like promissory 
note suits. Even so, it seems to me that in 
the trial and the understanding of these 
cases, the Courts must bring to bear a human 
approach, They must hear the cases with 
their ears as close to their hearts as to their 
reasoning faculties. Even the legislature, in 
drawing up the statute, has accepted the 
human approach as the desideratum in the 
trial of these cases when it laid down that 
the Court will have to try whether the parties 
could not be brought together, before 
proceeding to enter upon an inquiry. The 
judgments of the Courts below do not disclose 
whether any attempts in this direction was 
ever made either at the trial stage or at the 
stage of first appeal. When the matter came 
to mein second appeal, however. my own 
nature and the mandate of the statute prompt- 
ed meto find ont if the parties could come 
together without an adjudication by me of 
the second appeal. I called not only the 
husband and the wifeto cometo Courtin 


person but also summoned the foster-father. ° 


The wife’s attitude was to let byegones be 
bygones. Evenafter all the happenings 
inside the Court and outside she was ready to 
join her husband. The husband, however 
set his face against any settlement and was 
keen in getting on with the second appeal and 
obtain a decision from this Court, I have 
earlier entered my conclusions on the points 
arising in the appeal. For the reasons stated 
therein, I hold that thereis no merit in this 
civil miscellaneous second appeal. The 
order and decree of the lower appellate court 
are confirmed. The civil miscellaneous 
second appeal is dismissed. The appellant 
will pay the costs of the respondents. 


R.S. sae, Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. ‘ 


PRESENT:—V. Balasubrahmanyan, J. 


A. Jabar Khan ww. Petitioner® 


Y. 


Mohamed Kasim . Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVII of 1960), as amended by Act 
(XXII of 1973), section 11 (4) and Tamil 
Nadu Agriculturist’s Relief Act (UV of 
1938), section 19-A read with section 9-A 
of the Act—Usufructuary mortgage of resi- 
dential house for Rs. 4,000 followed by lease 
back the next day in favour of mortgagor ona 
monthly rental of Rs. 70—Mortgagor also 
executing later simple mortgage for Rs. 2,009 
at 18 percent. interest per month—Non- 
payment of rent by mortgagor—Notice termi- 
nating lease—Mortgagee filing eviction peti- 
tion—Eviction ordered—Appeal to Appellate 
Authority by mortgagor—Pending appeal 
mortgagee filing application under sectton 11 
(4) of the Ac'—Mor tgagor directed to deposit 
the arrears of rent—On default, order mada 
directing delivery of possession—Earlier suif 
by mortgagee for arrears of rent decreed— 
Decree confirmed in appeal—Petition by 
mortgagor under section 19-A read with 
section 9-A, Tamil Nadu Agriculturists Relief 
Act for redemption of the mortgagee—Mort- 
gagor directed to pay only principal amount 
after scaling down the interest to a norminal 
amount —Order confirmed in  appeal— 
—Order of the Civil Court wiping 
off, the arrears of rent— Impact on order of 
evittion under section 11 (4) of the Rent 
Control Act. 


The petitioner, owner of aresidential building, 
mortgaged it usufructuarily to the respon- 
dent for Rs. 4,000. On the next day the 
mortgagee leased back tlie building to the 
mortgagor ata monthly rent of Rs. 70. 
Sometime later the mortgagor executed a 
simple mortgage for Rs. 2,000 in favour of 
the mortgagee carrying interest at 18 per cent. 





*C.R.P.No, 1347 of 1977. 
26th November, 1982. 
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per annum. Rent not being paid the mortgagee 
gaye notice terminating the tenancy and 
followed it up by filing a petition for eviction 
under the Rent Control Act. Eviction was 
ordered by the Coatroller, Pending appeal 
therefrom to the Appellate Authority, the 
mortgagee preferred an application under 
section 11 (4) of the Act, to direct ths mort- 
gagorto deposit the arrears of rent dues. [n 
the meantime the mortgagee had also filed a 
suit for recovery of the arrears of rent. The 
suit was decreed on 31st January, 1974 and 
confirmed in appeal. The mortgagor 
filed a petition under section 19-A read with 
section 9-A of the Tamil Nadu Agricul- 
turists’ Relief Act, 1938, for redemption of 
his mortgages. The Sub-Court held that the 
mortgagor was bound to pay only the 
principal amount, namely Rs. 6,009 since he 
was entitled to have the interest scaled down 
toanominalsum. The order was confirmed, 
on appeal by the District Court. Over- 
ruling the objections of the mortgagor based 
on the scaling down order, the Appellate 
‘Authority asked him to deposit Rs. 5,230 and 
on non-compliance passed an order on 13th 
December, 1976, for delivery of possession. 
In revision to the High Court against the 
order it was contended that the scaling down 
order had become conclustve, nullifying the 
proceedings under the Rent Control Act, and 
wiping out what were arrears of rent. 


Held:—It is not open to the Rent Controller 
or the Appsllate Authority to ignore the 
finding of a Court of competent jurisdiction 
which had adjudicated upon the claim of the 
debtor or mortgagor under section 19-A of 
the Agriculturists’ Relief Act. Any such 
order ig amenable to an appeal or other 
proceedings by way of corrective under that 
Act. But collaterally no attack can be made 
on that order arrived at in a regular 
adversary proceedings in the presence of 
both the parties, on the very question 
whether anything was due by the mortgagor 
and whether ho should be deemed to have 
discharged any interest in arrears. 

` [Para. 8.] 


Toallow the application filed by the mort- 
gagee-landlord under section 11 of the Rent 
Control Act should be to permit the mort- 
gageo-landlord to obtain by a side-wind 
what he had lost in the proceedings under 
the Agriculturists’ Relief Act. The mort- 
gagee cannot obtain an adjudication in this 


case about the character of the arrears before 
the Rent Controller, because that+ would 
amouné to re-opening a final order froma 
proper forum which is competent to render 
the adjudication. Ourlegal system can hold 
together only on the basis of the comity of 
Courts and tribunals. All of them co-exist 
in simultaneous exercise of their respective 
jurisdictions in their respective fields. 
Wiere, therefore, a particular tribunal had 
rendered a decision inter partes ona matter 
within its competence, it would not subse- 
quently be open to either party to ignore 
that determination or seek to’ obtain a 
different determination in a different forum 
Where they confront each other ina legal 
controversy on the same issue. 

[Paras. 10 and 11.] 


The appellate authority in its order charac- 
terised the relationship between the parties as 
a dual relationship mortgagor and mortgagee 
as well as landlord and tenant. This dual 
relationship was employed by the Appellate 
Authority as a justification for not paying 
heed to the order of the Sub-Court scaling 
down the interest. In any case, at this 
moment of time when this revisionis being 


disposed of, the mortgagee must be taken to 


have accepted the finality of adjudication of 
scaling down under the Agriculturists’ Relief 
Act; that order is bindingonhim. According 
to that order, what the mortgagor owes him 
is not rent in arrears which had been scaled 
down to a nominal figure. Therefore it 
must be taken that the mortgagee has 
accepted the adjudication to the effect that 
he remains a mortgagee throughout and he is 
not the landlord of tne mortgaged property 
and that the mortgagor is not his tenant but 
only his mortgagor owing the principal 
amountand a very negligible amount of 
interest, as scaled down. In the face of this 
legal position, it would not be proper to 
allow the mortgagee to have the benefit of any 
order of eviction under section 11 (4) of the 
Rent Control Act, as if the mortgagor shall 
be regarded as holding the position ofa 
tenant who not only had defaulted to pay the 
rent, but had also defaulted to deposit it in 
the Rent Control Court. [ Para. 13.] 


The uncertain attributes of the jural relation- 
ship between the parties have beon 
responsible for the parallel proceedings 
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between them, one under the Rent Control 
Act andthe other underjthe Agriculturists’ 
Relief Act. But there must bea finality to 
the parallel proceedings of this kind, and for 
the reasons stated the order of the Appellate 
Authority under section 11 (4) of the Rent 
Control Act must be regarded as without 
jurisdiction. [Para. 14.] 


Case referred to:— 


Abdul Rasheed v. Abdul Batcha, (1979) 2 
M. L. J. 341. 


Petition under section 25 of Act IX of 1887 
praying the High Court to revise the Order 
of the Court of the Principal Subordinate 
Judge, Tiruchirapalli dated 13th December, 
1976, and made in I. A. No. 532 of 1976 in 
H. R. C. C. M. A. No. 168 of 1976, H. R.C. 
O. P. No. 369 of 1974 on the file of the Addi- 
tional District Munsif of Tiruchirapalli. 


S. M. Abdul Wahab, for Petitioner. 


K. Sarvabauman, for Respondent. 
The Court made the following 


Oapsr.—Jafar Khan, the petitioner in this 
Civil Revision Petition, is the owner ofa 
residential building in Tiruchirapalli. He 
subjected this building to two mortgages. One 
was a simple mortgage for Rs. 2,000 at 18 
percent. interest under aregistered document 
dated 16th June, 1970, in favour of the res- 
pondent, Mohamed Kasim. A little while 
earlier, on 23rd April, 1970, he created a 
usufructuary mortgage in favour of the same 
Mohammed Kasim over the same building 
for Rs. 4,000 under a deed ‘of usufructuary 
mortgage. However. on the very next day, 
namely, 24th April, 1970, Mohamed Kasim, 
the usufructuary mortgagee, executed a lease 
back of the said building to the mortgagor 
Jafar Khan on a monthly rent of Rs. 70. 


2. While so, right from the date of the lease 
back, namely 24th April, 1970, Jafar Khan 
did not pay any rent to the mortgagee, 
Mohamed Kasim. In these events 
Mohamed Kasim, after issuing a notice of 
termination of tenancy, filed an eviction 
petition before the Rent Controller, 
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Tiruchirapalli, for an order of eviction of 
Jafar Khan on the ground of wilful default 
under the Tamil Nadu Buildings (Rent 
Control) Act, 1959. The Rent Controller 
ordered eviction of Jafar Khan. An appeal, 
was filed by Jafar Khan before the appellate 
authority, namely, the Subordinate Judge, 
Tiruchirapalli against the order of eviction. 
Pending disposal of the appeal against the 
order of eviction, the mortgagee, Mohamed 
Kasim, filed an application under section 
11 (4) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960, directing Jafar 
Khan to deposit the arrears of rent of 
Rs. 5,460 which had accrued due at Rs. 70 
per mensem from 24th April, 1970, onwards. 
That petition was opposed vehemently by 
Jafar Khan on various grounds. But the 
appellate authority overruled all the objec- 
tions and passed an order directing Jafar 
Khan to deposit Rs. 5,230 pending disposal 
of the appeal and since the amount was not 
deposited, he ultimately passed an order on 
13th December, 1976, under section 11 (4) of 
the Rent Control Act directing delivery of 
possession of the property to the mortgagee 
Mohamed Kasim. It is against the order of 
the appellate authority that this civil revision 
petition has been brought. 


3. The main contention raised by Jaffa! 
Khan’s learned counsel, Mr. Abdul Wahab> 
is that the proceedings under section 11 (4) 
of the Rent Control Act did not lie at all in 
this case. It is necessary to examine this 
question from the particular angle from 
which it was advanced. Mr. Abdul Wahab 
does not contest the legal position that even 
a usafructuary mortgagee can be regarded 
as a landlord fot purposes of the Rent 
Control Act within the meaning of the 
expression ‘landlord’ as defined in section 2 
(b). For the expression ‘landlord’ in that 
interpretation clause bears an inclusive defi- 
nition, so as to include within the category of 
landlords “a person who is receiving or is 
entitled to receive the rent of a buding”. 
There is no denial by the learned counsel that 
under the terms of the agreement dated 24th 
April, 1970, following closely upon the heels 
of the usufructuary mortgage on 23rd April, 
1970, Mohamed Kasim, being in the position 
of a mortgagee-lessor, must be regarded as 
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andlord within the meaning of the Act since 
he was entitled to receive rent for the 
biilding. The real point which learned 
counsel urged in this revision was that 
although a landlord-tenant, relationship might 
be held to have been established by the lease- 
back agreement dated 24th April, 1970, and 
although in one sense, the non-payment of 
the monthly dues of Rs. 70 by Jafar Khan 
might be regarded as default in the payment 
of rent, learned counsel contended that in the 
peculiar circumstances of the case, no autho- 
rity functioning under the Rent Control Act 
could entertain and dispose of proceedings 
under section 11 of the Act. According to 
learned counsel, at some stage at least, if not 
always, the relationship between the parties 
was recognised as that of landlord and tenant, 
and the so-called rent arrears were seen to be 
only arrears of interest. 


4. For examining this part of the learned 
counsel’s argument, it is necessary, to refer 
to a tew more facts, or rather to certain other 
legal proceedings, in which the parties were 
involved. Mohamed Kasim, in his character 
as landlord of the building, filed a suit 
against Jaffar Khan for recovery of arrears of 
rent, which stood at Rs. 5,450. That suit 
_ was decreed on 3lst January, 1974. Subse- 
quently, the decree was confirmed in 
appeal. Meanwhile, Jafar Khan filed a peti- 
tion under section 19-A of the Tamil Nadu 
Agriculturits’ Relief Act, 1938 read with 
section 9-A of that Act for redemption of the 
mortgages. The Sub-Court entertained the 
application and held that Jafar Khan was 
bound to pay only the principal amount 
under the two mortgages totalling in all 
Rs. 6,000 and that he was not bound to pay 
the entire sum of Rs. 5,450 as arrears, but 
was entitled to have it scaled down toa 
nominal amount. This order was confirmed 
in appeal by the District Court, as I was 
informed at the bar. 


5. The point urged by Jafar Khan before 
the appellate authority in the proceedings 
under section 11 (4) of the Rent Control Act 
was that the order passed by the Sub-Court 
holding that a negligible amount alone was 
due to Mohamed Kasim as interest apart 
from the principal amount ofthe usufruc- 
tuary mortgage of Rs. 4,000 and simple 


WHE MADRAS LAW JOURNAL REPORTS 


[1983- 


mortgage of Rs. 2,000 was conclusive 
between the parties and further that the said 
order has also nullified the proceedings. 
under section 11 (4) of the Rent Control Act. 
Learned counsel submitted that there was no 
rent, much less arrears of rent, due by Jaffar 
Khan to Mohamed Kasim within the 
meaning of section 11 of the Act when the 
self-same parties had litigated the self-same 
amount in different proceedings on the 
footing that it represented interest on the 
mortgages and an adjudication was rendered 
by a competent Court which had also become 
final as between the parties. The conten- 
tions were rejected by the appellate authority 
and hence tne petitioner Jafar Khan is before 
his Court in revision. 


6. The question is what can were origin- 
ally arrears of rent be regarded as having 
been wiped out by the order passed by the 
Sub-Court in O. P. No. 165 of 1974 in 
proceedings under section 19-A of the Agri- 
culturists’ Relief Act or whether, notwith- 
standing those proceedings, the mortgagee- 
landlord was entitled to obtain an order of 
determining thearrears of rent under section 
11 (1) of the Rent Control Act and on failure 
to deposit the amount so determined, he was 
entitled to an order of eviction in his favour 
under section 11 (4) of the Rent Control Act. 


7. A plethora of case-law was cited on both 
sides, all of which have been referred to ina 
recent judgment of Sathiadev, J., in Abdul 
Rasheed v. Abdul Batcha+, That was, however 
not a case of rent control proceedings. .That 
was a simple case where there was a usufruc- 
tuary mortgage and a lease back by the mort- 
gagee to the mortgagor, the rent under the 
lease back taking the place of interest. The 
question was, whether in such a case, Act 
IV of 1938, as amended subsequently, can 
be invoked so as to grant relief to the mort- 
gagor. The learned Judge was there 
concerned with the question whether a suit 
would lie for redemption with a claim for 
the relief under Act IV of 1938 
by the mortgagor concerned. In that case, 
it was found as a fact that there wasa 
separate transaction of lease by which the 
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hypothecated property was leased back by 
the mortgagee to the mortgagor. According 
to the learned Judge, this converted the jural 
relationship between the mortgagor and 
mortgagee into one of tenant and landlord 
and once this new relationship was created, 
the rights and obligationes flowed only on 
that basis, and not as mortgagor and 
mortgagee. The learned Judge proceeded 
to hold that there was no scope under sec- 
tion 9-A of the Agriculturists’ Relief Act for 
deeming the rentin arrears as interest, since 
thatis covered by and arises out of an 
independent transaction of lease back. The 
learned Judge accordingly observed that 
when the mortgagor filed an application 
under section 19 of the Agriculturists Relief 
Act, it could not be gainsaid that his position 
was that ofa tenant, pure and simple, the 
earlier mortgagor-mortgagee relationship 
having undergone a metamorphosis. In these 
circumstances, the learned Judge held that 
the proecedings under section 19 of the 
Agriculturists’ Relief Act did not lie. 


8. This decision of Sathiadev, J., typifies 
the kind of decision a Court should render 
when an application is presented before it 
under section 19 of the Agriculturists’ Relief 
Act and it appears from the facts and course 
of dealings between the parties that the 
applicant is oniy in the position of a person 
who is in arrears of rent, although the 
transaction began as a _ usufructuary 
mortgage. Inthe present case, I am not in 
the position of having to administer the pro- 
visions of the Agriculturists’ Relief Act. The 
order under revision inthe present case is not 
an order of a Court of competent jurisdiction 
which has entered upon an inquiry on an 
application under section 19 of the Agricul- 
turists’ Relief Act. If this revision were 
against any such order, I haveno doubt that 
Sathiadev, J.’s decision, following a catena 
of earlier decisions of this Court, must be 
followed. This revision, however, is not 
directed against the order sealing down the 
interest under the Agriculturist’s Relief Act. 
It is, on the contrary, an order passed by a 
Rent Controller, or to be exact, by an 
appellate authority sitting in appeal over the 
Rent Controller. The case ofthe mortgagee- 
landlord before the appellate authority was 
that the tenant-mortgagor was in arrears of 
rent and, therefore, he had to be evicted from 
the premises. It was for that purpose and to 
obtain an order for deposit of the rent 
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arrears that the landlord-mortgagee applied 
under section 11 (1) of the Act. This 
involved the appellate authority having to go 
into the question whether any rent was due 
from the tenant to the landlord, and, if so, 
whether the arrears would be regarded as a 
consequenee of wilful default. At the hearing 
of those proceedings, the appellate authority 
was presented witha decision of the Sub- 
Court which was binding on both parties in 
proceedings under section 19 of the Agricul- 
turist’ Relief Act. What is the position of 
the Rent Controller or the appellate 
authority in such a case? It seems to me that 
it is not open to the Rent Controller or th 
appellate authority to ignore the finding of 
a Court of competent jurisdiction which had 
adjudicated upon the claim of a debtor ora 
mortgagor under section 19 of the Agricul- 
turists’ Relief Act. Any such order is 
amenable to an appeal or other proceedings 
by way of corrective under that Act. But 
collaterally, no attack can be made on that 
order, especially when it had been arrived at 
ina regular adversary proceedings in the 
presence of both the parties who had joined] - 
issue on the very question whether anything 
was due by the mortgagor and whether he 
should be deemed to have discharged any 
interest im arrears. 






9, It is all very well to argue onthe 
nomenclature used by the parties and enter 
into a debate as to whether it is rent duo or 
interest due. But once the amount has been 
allbut wiped out by acompetent order of 
Court, it is not, I think open to the Rent 
Controller or the appellate authority, even 
though functioning under the Rent Control 
Act to ignore that order and proceed as 
though Rs. 5,450 was still in arrears and that 
represented rent arrears. What is worse, 
when under the order of the Sub-Court, the 
arrears had been scaled down toa nominal 
amount, it is not opcn to the appellate 
authority under the Rent Control Act to pass 
a contradictory order directing the mort- 
gagor-tenant to deposit the entire amount of 
Rs. 5,450 under threat of passing a conse- 
quential eviction order. 


10. To allow the application filed by the 
mortgagee-landlord under section il would 
be to permit the mortgagee-landlord to 
obtain by a side-wind what he had lost in the 
proceedings under the Agriculturists’ Relie 
Act. The law as laid down by this Court 
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over the years with Sathiadev, J.’s judgment 
marking the culmination of the case-law does 
pat us on an enquiry about the relationship 
between tke usufructuary mortgagor and 
mortgagee who also bear the relationship of 
lessee and landlord. But that kind- of 
inquiry is no longer available to a Court or 
tribunal when the question had already been 
thrashed out and decided in another proceed- 
ing by a Court having jurisdiction to decide 
that question. This is the position in the 
present case. Mohammed Kasim, the mort- 
gagee could not obtain any adjudication in 
this case, about the character of the arrears 
before the Rent Controller because that 
would amount to reopening a final order 
from a proper forum which is competent to 
render the adjudication. In the face of the 
law laid down by Sathiadev, J. and the 
earlier decisions, it might be thal the Sub 
Court’s decision is palpably wrong. Even 
so, right or wrong, the decision holds the 
field in this case. at any rate so far as the 
parties to the proceedings are concerned. 


11. Our legal system comprises within its 
Icomplex structure a number Courts, 
tribunals or quasi-judicial authorities. The 
whole edifice of this system assiduously built 
over a century orso will go to pieces ifa 
tribunal or Court simply ignores the 
determination come to by an earlier Court 
or tribunal of competent jurisdiction in 
relevant proceedings between the same 
parties. Our system can hold together only 
on the basis of the comity of Courts and 
tribunals. All of them co-exist in 
simultaneous exercise of their respective 
jurisdictions in their respective fields. 
Where, therefore, a particular tribunal had 
rendered a decision infer partes on a matter 
within its competence, it would not subse- 
quently be open to either party to ignore that 
determination or seek to obtain a different 
determination in a different forum where 
they confornt each other ina legal contro- 
versy on the same issue. 


12. In the case, it might weil be asked 
whether the proceedings filed by Jafar Khan 
before the Sub-Court under section 19 of the 
Agriculturists’ Relief Act was competent 
when he was all the while up against an 
eviction petition which was ‘even then pend- 
ing disposai before the Rent Controller. It 
might also be asked whether the Sub-Court 
was competent to pass an order scaling down 
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the ameunt claimed as arrears of interest 
when at that precise moment the Rent 
Controller had already passed an eviction 
order against Jafar Khan. If it were open 
to this Court to go into the validity or other- 
wise of the Sub-Court’s order, the possible 
answer would be that the Sub-Court might 


have desisted from proceeding to 
exercise its jurisdiction for the simple 
reason that being a rent arrear it 
could not be regarded as a proper 


subject for scaling down under the Agricul- 
turists’ Relief Act. But as I earlier observed, 
Iam not now sitting in judgment over the 
Sub-Court’s order. The latest information 
is that the Sub-Court’s order has since been 
confirmed in appeal by the District Court, 
Tiruchirapalli, and no further prceedings 
have been taken by Mohamed Kasim against 
the decree for redemption passed by 
the Sub-Court on the basis of the scaling 
down of the interest. The question whether 
these proceedings between the parties under 
the Agriculturists’ Relief Act are or are not 
competent is no longer an issue because the 
matter has become final as between the 
parties. As earlier mentioned the Sub-Court 
had by then scaled down the interest at the 
time the appellate Court took up for disposal 
the applications filed by Mohamed Kasim 
under section 11 (4) of the Rent Control 
Act. 


13. The appellate authority in its order 
characterised the relationship, between the 
parties as a dual relationship, mortgagor and 
mortgagee as well as landlord and tenant. 
This dual relationship was employed by the 
appellate authority asa justification for not 
paying heed to the order of the Sub-Court 
sealing down the interest. It may be agreed 
that the relationship between the parties may 
not have been clearly defined or may be 
regarded as dual relations according to 
the appellatc authority. But thatis no reason 
for the appellate authority’s proceeding to 
render a decision quite contrary to the one 
which had been rendered earlier by the Sub- 
Court. In any case, at this moment of time 
when this revision is being disposed of. 
Mohamed Kasim must be taken to have 
accepted the finality of the adjudication o 

sealing down under the Agriculturists’ Reliof 
Act. That order is binding on him. Accord- 
ing to that order, what Jafar Kban owes him 
is not rent in arrears, but only interest on 
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borrowed money andit was the interest arrears 
which had been scaled down toa nominal 
figure. Imust, therefore, take it that 
Mohamed Kasim has accepted the adjudica- 
tion to the effect that he remains a mortgagee 
throughout and is not the landlord of the 
mortgaged building and that Jafar Khan is 
not his tenant, but only his mortgagor 
owing the principal amount and a very 
negligible amount of interest, as scaled down. 
In the face of this legal position, it would 
not be proper to allow Mohamed Kasim to 
have the benefit of any order of eviction 
under section 11 (4) of the Rent Control Act, 
as though Jafar Khancan still be regarded 
as holding the position of a tenant who not 
only had defaulted to pay the rent, but had 
also defaulted to deposit it in the Rent 
Control Court. To assure that position now, 
would involve this Court into ignoring the 
binding character of the scaling down pro- 
ceedings under the Agriculturists’ Relief Act. 
It would go against the comity of 
Courts. 





But there must bea finality to 
rallel proceedings of this kind, and for the 
reasons I have earlier stated the order of the 
appellate authority under section 11 (4) of 
the Rent Control Act must be regarded as 
without jurisdiction. 


15. The civil revision petition is allowed at 
the order of the appellate authority is set 
aside. But, having.regard to the peculiar 
circumstances of the case, there will be no 
order as to costs. 


R.S. 


Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE 


AT MADRAS. å 
PRESENT:— V. Balasubrahmanyan, J. 

Sri Maheswari Commercial Finance 
Corporation, Tiravamamalai, by its 


Managing Partner Valagora Mudaliar, 
2, Anaikatti Street, Tiruvannamalai. 
Petitioner* 


V. 


Kumaran Commercial Finance Corpora- 
tion, Tiruvannamalai, by its Managing 
Partner, M. Chinnaraj, 146, Kumara Koil 
Street, Tiruvaunamalai and others 
Respondents. 


(A) Indian Partnership Act (IX of 1932), 
sections 63,72, 45 and 37—RKetirement of 
partner when takes effect. 


(B) Tamil Nadu Partnership (Registration 
of Firms) Rules (1961), rules 5, 6—Scope. 


(C) Civil Procedure Code(V of 1908), Order 
21, rule 46 (A)—Scope and applicability— 
Garnishee’s liability to pay debt to the judg- 
ment-debtor. 


‘Vy’, mother of ‘M’ wasa partner ofa 
commercial Corporation, a _ registered 
partnership firm. ‘M’ along with his mother 
executed a promissory note in favour of 8 
Chit Fund for the money owed by ‘M’ to the 
Chit Fund. The Chit Fund filed a suit on 
the promissory note against ‘M’ and ‘V’, and 
applied for attachment before judgment of 
the money in deposit with the Commercial 
Finance Corporation to the credit of ‘P’. 
The Commercial Finance Corporation was 
impleaded as a garnishee. The garnishee 
disputed the allegation that ‘P was still a 
partner of the Corporation and any money 
due to her was still in deposit. It was stated 
that ‘P’ had retired from the partnership on 
22nd January, 1977, that her retirement was 
accepted 23rd January, 1977, that her retire- 
ment had taken effect from 24th January, 
1977, that her accounts were settled on 24th 
January, 1977, and that no amount was due 





*C, R. P. No. 2908 of 1978. 
10th December, 1982. 
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to ‘V’ from the partnership. The District 
Munsif found that the notice of retirement 
of ‘V’ from the garnishee—Corporation was 
registered by the District Registrar only on 
27th January, 1977, that the interim 
garnishee attachment was made even on 25th 
January, 1977, and therefore the subsequent 
retirement of ‘V’ with effect from 27th 
January, 1977, cannot be pleaded by the 
garnishee—Corporation as an answer to the 
garnishee notice. The attachment was made 
absolute. An appeal against the order by 
the garnishee—Corporation was also 
dismissed. The Corporation filed the present 
revision. It was contended that the 
entry by the District Registrar was only a 
record of the fact of retirement, that the 
retirement was undoubtedly on 23rd January, 
1977 when the resolution of the partnership 
was passed accepting the offer of retirement 
of V and that the whole basis of the order of 
the Courts below was misconceived. 


Held: Rules 5and 6 of the T. N. Partner- 
ship (Registration) of Partnership Rules say 
nothing as to whether the entry takes effect 
on the date when it is made or on the date 
with respect to which it is made. Filing of 
notice of retirement ofa partner with the 
Registrar of Firms and the requirement as to 
the publicity to be given are significant only 
as regards the Firm’s creditors. Likewise 
section 45 has reference to the partner’s liabi- 
lity to the creditors in their character as 
partner of the firm and not to any personal 
creditors of the individual partner concerned. 

[Paras. 5, 7.] 


Even if ‘P retired only on 27th January, 
1977 the order passed by the lower Courts 
cannot be sustained ona proper understanding 
of the relationship between the partner on 
the one hand and the money in the firm on 
the other. Itwill not be lawful for a Court 
to attach any money in the partnership, as if 
it belongs execlusively to the partner to 
answer for the private debts of the partner. 
It is true that the firm can be regarded asa 
debtor of the partnertoa limited extent. 
But that debt is subject to the overriding 
liability of the partnership. In this sense a 
Court cannot rightly issue a garnishee order 
on the amounts standing to the credit ofa 
partner at the instance of a personal creditor 
of an individual partner. [Para. 9.] 


THE 
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The provisions of Order 21, rule 46 (4) 
(read so far as the present case is concerned 
with Order 38, rule 5) of the Civil Procedure 
Code, speaks of a garnishee’s liability to pay 
the debt to the judgment-debtor. Where there 
is a balance to the credit ofa partner in his 
accounts with the firm that credit balance 
can be regarded as a debt owed by the firm 
to the partner concerned, only in a manner 
of speaking. From the accountant’s point of 
view it can be regarded as a debt by the firm 
to the partner, that is to say, by investing 
the firm with a separate personality of its 
own as distinct from the partners composing 
the firm. But, if regard isto be paid, as it 
must be, to the circumstances that law does 
not fully recognise the separate personality 
ofa firm as distinct from its partners and 
further, if regard is to be paid to the nature 
of the liability of the partners as unlimited 
liability towards the creditors of the firm, 
the mere book entry showing the firm as the 
debtor of the partner cannot justify invoking 
the provisions of Order 21, rule 46 (A) of the 
Code in favour of a personal creditor of a 
partner [Para. 11.] 


In the application filed by the plaintiff Chit 
Fund for a garnishee order, it was alleged that 
“V” had no assets excepting her interest in - 
the firm. This part of plaintiff’s pleadings 
shows that ‘V’s interest as a partner in the 
firm alone could be looked to for realisation 
of any decree, that might be passed in the 
suit. Even on this footing, it seems that the 
only appropriate remedy for the plaintiff 
Chit fund is not to proceed under Order 21, 
rule 46 (A) read with Order 38 of the 
Code, but to have applied for an order 
under Order 21, rule 49 (A). This provi- 
sion is specially meant for the holder of the 
decree against a partner as such to proceed 
against the interest of the partner in his 
partnership firm. According to the proce- 
dure prescribed in this rule, the creditor has 
got to apply tothe Court passing what is 
called, a charging order under which the 
partner’s interest is charged for payment 
towards the decree. This is usually done by 
the Court either by appointment of a receiver 
or otherwise. There is no other appropriate 
remedy open for a creditor of a partner to 
proceed against the partner’s interest in the 
assets of the partnership. [Para. 12.] 


T} SRI M. C. FINANCE CORPN. V. K. C. FINANCE CORPN. (Balasubrahmanyan, J.) 


The orders passed by the Court of first 
instance and confirmed by the appellate 
Court are wholly illegal and without jurisdic- 
tion and the‘ orders are accordingly set aside. 

[Para. 13,] 


Case referred to:— 


Addanki Narayanap?avy. Bhaskara Krishna- 
ppa, (1966) 2S.C. J. 490 : (1966) 2 An. W. R. 
(S. C.). 60: (1966) 2 M.L.J. (S C.) 60: 
ae 3S.C.R. 400: A.I.R. 1966 S.C. 
1300. 


Petition under section 115 of the Act V of 
1908 praying the High Court to revise the 
order of the Court of the Subordinate Judge, 
Tiruvannamalai dated 16th October, 1978, 
and passed in C. M.A. No.9 of 1978 in 
(I. A. No. 166 of 1977 in O.S. No. 26 of 
1977 dated Sth December, 1977 of District 
Munsif, Tiruvannamalai). 


K. N. Balasubramanian, for Petitioner. 
T. R. Rajaraman, for Respondent No. 1. 
The Court made the following 


OrDER.—Sri Maheswari Commercia) Finance 
Corporation, Tiruvannamalai, is a registered 
partnership firm in which one Visalakshi 
Ammal, mother of Muthukrishnan, was a 
partner. Muthukrishnan, along‘ with his 
mother Visalakshi Ammal was stafed to have 
executed a promissory note in favour ofa 
Chit Fund for the money ówned by Muthu- 
krishnan to that Chit Fund in the sum of 
Rs. 3,213 with further interest thereon. The 
Chit Fund filed a suit O. S. No. 26 of 1977 
in the District Munsif Court, Tiruvanna- 
malai against Muthukrishnan and his mother 
Visalakshiammal. The plaintiff-chit fund 
also filed an application for attachment 
before judgment of Rs. 4,000, which, 
according to the plaintiff-chit fund, was 
stated to be in deposit in Sri Maheswari 
Commercial Finance Corporation to the 
credit of Visalakshi Ammal. Inthat applica- 
tion, Sri Maheswari Commercial Finasce 
Corporation was impleaded as a garnishee. 
On notice of the application for attachment, 
the garnishee Corporation entered 
appearance and filed an affidavit disputing 
the allegation that Visalakshiammal was 
still a partner of the Corporation and that any 
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money due to her was still in deposit with 

that Corporation. It was stated that 
Visalakshiammal retired from the partnér- 
ship by giving notice to the other partners 
on 22nd January, 1977 and her retirement 
was accepted on 23rd January, 1977 at the 
meeting of the partnership firm and her 
retirement took effect from 24th January, 
1977, It wasalso stated inthe affidavit of 
the garnishee Corporation that the accounts 
of Visalakshiammal in the partnership were 
settled even on 24th January, 1977. It was 
stated that by the time the Garnishee notice 
was served on them, the garnishee Corpora- 
tion having settled the partnership accounts 
owed nothing to the retiring partner 
Visalakshiammal. 


2. At the enquiry, the learned District 
Munsif found that the notice of retirement ot 
Visalakshiammal from the garnishee Cor- 
poration was registered by the District 
Registrar only on 27th January, 1977. The 
learned District Munsif found that the 
interim garnishee attachment was made by 
order of the Court even on 25th January, 
1977 and therefore, the subsequent retirement 
of Visalakshiammal with effect from 27th 
January, 1977 cannot be pleaded by the 
garnishee Corporation as an answer to the 
garnishee notice. In this view, the learned 
District Munsif overruled the objection of the 
garnishee Corporation to the attachment of 
Rs. 4,000. He accordingly made the attach 
ment absolute. 


3. The appeal by the garnishee Corpora- 
tion against the decision of the District 
Munsif filed before the Sub-Court. 
Tiruvannamalai, was dismissed. Aggrieved 
by the findings and the conclusion of the Sub- 
Court in appeal, the garnishee Corporation 
has filed this petition under section 115 of 
the Code. 


4. Inthe revision, the learned counsel for 
the garnishee Corporation submitted that 
the issue of the prohibitary order against the 
garnishee Corporation was without jurisdic- 
tion, or at any rate, was in irregular exercise of 
its jurisdiction. The learned counset submitted 
that the Courts below have misunderstood 
the nature of the entry made by the Registrar 
of Firms in Form-A kept by the Registrar of 
of Firms. It might be that Registrar of firms 
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had entered the retirement of Visalakshi- 
ammal from the partnership on 27th January, 
1977. But according to the learned counsel, 
this entry merely registers in the remarks 
column of the registry the factum of retire- 
ment. The retirement was undoubtedly on 
23rd January, 1977, when the resolution of 
the partner was passed accepting the offer of 
retirement by Visalakshiammal from the 
partnership. It was therefore urged by the 
learned counsel that the whole basis of the 
order of the Courts below was founded ona 
misconception. 


5. I think, I must accept the submissions 
made by the learned counsel for the 
garnishee-firm as well founded. Rule 5 of 
the Tamil Nadu Partnership (Registration of 
Firms) Rules, 1951 provides that the register 
of firms shall be in Form A wherein the name 
of the firm and the particulars relating to the 
firm shall be entered. Rule 6 provides that 
when an entry made in the Register of Firms 
is to be amended, that amendment shall be 
shown by means of a suitable note in the 
remarks column provided for in the Register 
of Firms. These rules however say nothing 
about when the entry or the amended entry 
takes effect, whether itis on the date when 
the entry is made or whether it is on the date 
with respect to which the entry is made. 


6. Learned counsel for the plaintiff-Chit 
Fund submitted that the retirement of 
Visalakshiammal must be held to take effect 
only on the date when the amendment entry 
was passed by the Registrar of Firms in the 
Registry. He stated that publication was 
necessary to protect the interest of the 
creditors. The learned counsel referred to 
section 63 (1) and section 72 of the Indian 
Partnership Act, 1932 and submitted that 
when achange occurs in the constitution of 
a registered firm by retirement of a partner, 
the retiring partner must give noticeto the 
Registrar, on the basis of which the Registrar 
will make a record of the notice in the entry 
relating to the firmin the register of firms. 
Notice of retirement, learned counsel for the 
petitioner pointed out, must be given not 
only to the Registrar of Firms under section 63 
of the Act, but also by publication in the 
official gazette and also in one vernacular 
newspaper circulating inthe concerned 
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district in which the firm has its principal 
place of business. Learned counsel referred 
tothe findings of the Courts below that 
Visalakshammal did not give any public 
notice byjpublication in the District Gazette 
Or in a vernacular newspaper as enjoined by 
section 72 of the Act. In any case, accord- 
ing to learned counsel, the retirement must 
be regarded as having taken place only on 
27th January, 1977, when the Registrar of 
Firms made the entry as to the retirement of 
Visalakshiammal from , the garnishee 
Corporation. Learned counsel also referred 
to section 45 of the Indian Partnership Act 
and said that even assuming that by the time 
the prohibitary order was received by the 
garnishee firm, the partner Visalakshiammal 
had already retired from the firm yet, she 
cannot be exonerated from the liability to 
third parties even after retirement and 
hence the firm has to comply with the terms 
of the Garnishee notice irrespective of the 
date of retirement of the partner. 


7. I must say that the reference to the 
statutory provisions made by the learned 
counsel for the plaintiff-chit fund, have no 
bearing on the controversy in the present 
case. Filing of notice of retirement of a 
partner to the Registrar of Firms and the 
requirement as to publicity to be given for 
that retirement in the Gazette as well as in 
the local vernacular newspaper, have signifi- 
cance only so far as the firm’s creditors are 
concerned. They have no significance as 
respects the private creditors of individual 
partners of the firm. Likewise, when 
section 45 of the Indian Partnership Act 
speaks of the continuing liability of a partner 
in the dissolved firm, the reference obviously 
is to the partner’s liability to creditors in 
their character as partner of the firm. The 
reference is not to any personal creditors of 
the individual partner concerned. This is 
quite clear from the words of section 45 of 
the Act which are to the effect that the 
partners in a dissolved firm continue to be 
liable as such to third parties ‘“‘for any act 
done by any of them which would have been 
an act of the firm if done before the dissolu- 
tion”. This section therefore cannot be 
applied to the case of adebt owed bya 
partner in his or her individual capacity to 
his or her own creditors as distinct from the 
firm’s liability to the creditors of the firm. 
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8. The.appellate Court in its order had 
referred to section 49 of the Indian Partner- 
ship Act and observed that even if the retire- 
ment of Visalakshiammal relates back to 
25th January, 1977, still the plaintiff-chit 
fund was entitled to ask for a 
prohibitory order against the garnishee firm 
considering that the assets of the firm must 
be applied for payment of the partner’s 
personal debt on the retirement of the 
partner and on accounts being taken on 
retirement. These reasonings of the Court 
below are based on the supposition that there 
has been a dissolution of the firm, an assump- 
tion for which, there is no support in the 
records. The plaintiff-chit fund did not 
claim that the garnishee-firm had gone into a 
- dissolution or winding up. The only material 
available onthe subject of retirement of 
Visalakshiammal from the partnership, is to 
be found in the counter affidavit filed by the 
garnishee firm. In that affidavit all that is 
stated is that Visalakshiammal expressed her 
desire to retire fromthe partnership and her 
written notice was responded to by the rest 
of the partners who sat in conference on 
24th January, 1977. This uncontradicted 
statement of fact shown that the firm 
continued notwithstanding the retirement of 
Visalakshiammal asa partner of the firm. 
It is no doubt stated in the affidavit of the 
garnishee firm that Visalakshiammal’s 
accounts, aS an outgoing partner, were 
completely settled. Having regard to the 
fact that the continuing partners continued 
the firm, this settlement of accounts must 
have been effected without putting the firm 
to a dissolution without its business being 
wound up. In these circumstances, it seems 
to me that section 45 of the [ndian Partner- 
ship Act can hardly come into play. Section 
37 of the Indian Partnership Act implies that 
even without putting the firm toa dissolu- 
tion or bringing its business to a winding up, 
a partner may retire and the other partners 
may continue the business of the firm either 
with or without any final settlement of 
accounts as between them. Section 37 of the 
Act expressly states that where is no final 
settlement of accounts on the retitement of a 
partner and the continuing partners carry on 
the business of the firm, then the outgoing 
partner is entitled to his share of the profits 
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made by the firm subsequent to the retire- 
ment or at his option to payment of interest 
at six per cent on the amount of his share in 
the subsequent profit. This provision in the 
Partnership Act clearly shows that in the 
case of simple retirement ofa partner with- 
out affecting the integrity or continuity of 
the partnership would not amount to dissolu- 
tion of the firm or winding up of business. 
Italso shows thata retiring partner’s 
accounts can be settled otherwise than by 
following the procedures prescribed under 
Chapter VI of the Partnership Act relating to 
dissolution of firms. 


9. I have so far dealt with the reasonings 
and findings of the Courts below and the 
contentions putforward by the parties before 
me in this revision. It however seems to me 
that the controversy in this case, has to be 
resolved not by asking the question whether 
the partner Visalakshiammal retired on 
24th January, 1977, before the service of the 
garnishee notice on or 27th January, 1977, 
after the service of the garnishee notice on the 
firm. For, even on the basis of the findings 
of the Courts below that Visalakshiammal 
retired only on 27th January, 1977, the 
order passed by the Courts below cannot be 
sustained, on a proper understanding of the 
relationship between the partner on the one 
hand, andthe money in the firm on the 
other. In Addanki Narayanappa and another 
v. Bhaskara Krishtappa and 13 others’, the 
Supreme Court has held that during the 
subsistence of a partnership, no partner can 
say that he is entitled to any specific asset of 
the firm or any share therein as his, nor can 
a partner even claim that heis entitled to 
any share ofall the assets of the firm. 
According to the Supreme Court, all that the 
partner is entitled during the subsistence of 
partnership, is to obtain his share of the 
profits, every year. Even when the firm gets 
dissolved, the partner is not entitled to any 
specific asset of the firm, but, on the contrary, 
the business of the partnership has to be 
wound upina dissolution and the sale 
proceeds of the assets will have to be first 





1. (1966)2S. C. J. 490; (1966) 2 An. W.R. 
(S, ©.) 60 (1966) 2 M.L. 1S; C.) 60: (1966) 3 
C. R. j 
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applied to the creditors of the firm, then to 
the personal creditors of the partners, then 
to the personal advances made by the 
partners to the firm and the surplus if any, 
alone has to be distributed to the partners 
in accordanee with their shares. In this view 
of the relationship between a partner and the 
assets of the partnership, both during the 
subsistence of the firm and at the dissolution, 
it will not be lawful for a Court to attach any 
money in the partnership, as ifit belongs 
exclusively to the partner, to answer for the 
private debts of a partner. A partner might 
very well desist from drawing his annual 
share of profits and allow them to be in 
deposit in the firm and to the extent that 
undrawn profits are retained in the. firm as 
the partner’s deposits, the partner might be 
regarded as a creditor of the firm. Even so 
it is a moot question whethera third party, 
creditor of the partner concerned, can obtain 
a garnishee order and attach these monies 
without any further enquiry,:for, itis quite 
likely that although the partner may have a 
big deposit of money in the firm, the firm 
itself may be indebted to its own creditors in 
- such an amount that on winding up, nothing 
or very little may remain for payment to the 
partner towards his depositsin the firm. 
Since the partner’s liability is based on the 
juridical . doctrine of unlimited liability, 
merely because a partner’s accounts with the 
firm is in credit, a third party creditor of the 
partner, cannot proceed against the amount 
to the partner’s credit in the partnership as 
though there are no other overriding consi- 
deration or claims on that money. Both the 
Courts below and the plaintiff-chit fund had 
proceeded on the postulate that ifa partner 
had a sum of money to his credit in the firm, 
then, that is the money which the firm owes 
to the partner so that, it can be the subject 
matter of garnishee proceedings by the 
partner’s creditors. Itis true, that the firm 
can be regarded as a debtor of the partner to 
a limited extent. But that debt is subject to 
the over-riding liability of the partnership to 
its own creditors. In this sense, a Court 
cannot rightly issue a garnishee order on 
the amounts standing to the credit ofa 
partner merely at the instance of a personal 
reditor of an individual partner. 


10. In this case, the counter affidavit of the 
garnishee firm clearly mentions that the 
amount which was sought to be attached by 
the plaintiff-chit fund was part of the very 
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capital contribution of the partner to the part- 
nership. The allegationis not contradicted by 
the plaintiff-chit fund, and this makes the 
present case an a fortiori case, Capital 
contributions of the partners can only be 
returned to them after all the creditors of the 
firm are paid off, and not/before. In this 
sense, therefore, there cannot be the sligħtest 
legal basis fora valid attachment of any 
money standing to the credit of a partner’s 
capital account. 


11. The provisions of Order 21, rule 46 (A) 
(read so far as the present case is concerned 
with Order 38 rule 5) of the Code speaks o 
a garnishee’s liability to pay . the debt to the 
judgment debtor. Where there isa balance| _ 
to the credit of a partner in his accounts with 

the firm, that credit balance can be regarded) 
as a debt owed by the firm to the partner 
concerned, onlyina manner of speaking. 
From the accountant’s point of view it can 
be regarded as a debt by the firm tothe 
partner. That is to say by investing the 
firm with a separate personality of its own as 


















firm. But, if regard is to be paid, as it must 
be, to the circumstance that law does not 
fully recognise the separate personality of a 
firm as distinct from its 
and further, if regard is to be paid 
to the nature of the liability of the partners 
as unlimited liability towards the creditors 
of the firm, then the mere book entries 
showing the firm as the debtor of the partne 
cannot justify invoking the provisions of 
Order 21, rule 46 (A) of the Code in favour o 
a personal creditor of a partner. 


12. In the application filed by the plaintiff- 
chit fund for a garnishee order, it wa 

alleged that Visalakshiammal had no asset 

excepting her interest in the fitm of Shri 
Maheswari Commercial Finance Corporation. 
This part of the plaintiff’s pleadings shows 
that Visalakshiammal’s interest as a partner 
in the firm alone could be looked to for 
realisation of any decree that might be passed 
in the suit. Even on this footing. it seem 

to me that the only appropriate remedy for 
the plaintiff-chit fund is not to proceed under 
Order 21, rule 46 (A) read with Order 38 of 
the Code, but to have applied, for an order 
under Order 21, rule 49 (4) Civil Procedure 
Cade. This provision is specially meant for the 
holder of a decree against a partner as suob 
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to proceed against the interest of the partner 
jin his * partnership firm. According to the 
procedure prescribed in this rule, the creditor 
jhas got to apply to the Court for passing of 
what is called, a charging order under which 
the partner’s interest in the firm is charged 
for payment towards the decree. This is 
usually done by the Court either by appoint- 
ment of receiver or otherwise. There is no 
other appropriate remedy open for a creditor 
of a partner to proceed against the partner’s 
interest in the assets of the partnership. 


i3. For the reasons I have stated above, 
the orders passed by the Court of the first 
instance and confirmed by the appellate Court 
are wholly illegal and without jurisdiction 
and the orders are accordingly set aside and 
the application filed by the plaintiffi-chit 
fund is dismissed. However, there will be 
no order as to costs. 


R. S. 


— 





Petition allowed., 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESBNIT:—V. Ratnam, J. 


R. Rajagopalachariar Appellant* 
v. 
R. Venkatachalam Respondent. 


(A) Arbitration Act (X of 1940), section 34 
— Partnership deed clause 15 providing for 
reference to arbitration in case of difference 
of opinion—Partnership. dissolved by efflux 
of time—Suit for dissolution and rendition of 
accounts by one partner—Application for 
stay of all further proceedings in the suit— 
Whether maintainable. 


(B) Indian Partnership Act (IX af 1932), 


sections 42 and 417. 
The appellant, respondent and three others 
entered into a partnership to carry on 
business under the name and style of Sri 
Krishna & Coin accordance with the terms 
and conditions contained in the agreement 
et he es 


*A,A.O, No. 249 of 1981. 1st June, 1982. 
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dated 29th April, 1960. The partnership was 
to exist for 20 years. By efflux of time the 
partnership stood dissolved on 29th April, 
1980, and the appellant in O. S. No. 710 of 
1980 prayed for a decree of dissolution and 
for accounts of the dissolved firm etc,. The 
respondent filed I. A. No. 962 of 1980 under 
section 34 of the Arbitration Act for stay of 
all further proceedings in the suit claiming 
that ander clause 15 of the partnership 
agreement all disputes and differences should 
be settled by arbitration only under the 
Act. Clause 15 stated: “su imreah- 
SHEGI FETUS ALATT GU SASA 
TOULLA ADA BEIT Q DUA 
A ALG paar WBeGuy magnu UDT 
uogun stad apunorsGau EiS aS 
Qererer Galetrinw gi’. The Subordinate 
Judge held that clause 15 applied and 
granted stay of all further proceedings in 
O. S. No. 710 of 1980. The correctness of 
the order was challenged in appeal. 


Held.—In the instant case, the language 
employed in the deed does not indicate 
either the number of arbitrators or the 
manner of their appointment and does not 
compel the parties to have recourse to 
arbitration but gives them an option as it 
were and under those circumstances, the 
clause in question has necessarily to be held 
to be vague and invalid and cannot support 
an application under section 34 of the 
Arbitration Act. Since the existence ofa 
valid and clear agreement to refer disputes, 
to arbitration is a condition precedent for 
invoking section 34 of the Act, the objection 
that this point had not been raised earlier 
has no substance. [Para. 7.} 


It is seen from the plaint that the suit is one 
for accounts of a firm which stood dissolved 
by efflux of time. Under section 42 of the 
Partnership Act, subject to a contract bet- 
ween the partners (there was none in this 
case) a firm is dissolved if constituted for a 
fixed term, by the expiry of that term. 
Therefore, on the expiry of the period of 20 
years from its formation viz, on 29th April, 
1980, the partnership between the appellant 
and the respondent stood dissolved. 
Section 46 of the Partnership Act confers a 
right on every partner, on the dissolution of 
a firm, to have the property of the firm 
applied in payment of the debts and liabili- 
ties of the firm and to have the surplus 
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distributed among the partners or their 
ee according to their rights. It 
is to work out that right this suit has been 
instituted by the appellant. Section 47 of 
the Partnership Act is in the nature of an 
enabling section so that the transactions and 
activities of a firm which is dissolved do not 
come to a dead stop on such dissolution but 
are permitted to be carried on and completed 
to the extent to which they may be necessary 
to wind up the affairs of the firm but that is 
not the same thing as saying that the firm 
continues to exist in spite of dissolution. 
When the right of the appellant stems from 
the statute, it is too much to say that clause 
15 would also take in such rights as well as 
the subject-matter of arbitration proceedings. 
The plain intent of clause 15 is that during 
the subsistence of the firm, if any difference 
of opinion should arise between the parties, 
such difference shall be resolved as far as 
possible through arbitrators. Plainly this 
does not include the right of a party on 
dissolution ofa firm by efflux of time to 
secure a decree for accounts and also fora 
share of the assets of the firm after the pay- 
ment of liabilities. So construed, it is 
obvious that the nature of the dispute in this 
case falls outside the scope of clause 15 and 
therefore that clause cannot be pressed into 
service to say that further proceedings in the 
suit for accounts ofa dissolved firm should 
be stayed on the strength of such a clause. 
[Para, 8.] 


In the plaint the appellant had alleged 
manipulation of records and the accounts, 
secreting of income and profits and convert- 
ing them into valuable assets. He had also 
prayed for the appointment of a receiver to 
take charge of the assets and the business of 
the dissolved firm. Having regard to the 
serious charges of dishonesty and want of 
good faith levelled against the respondent 
and the nature of the reliefs prayed for. the 
matter is such as not to be left to the 
arbitrators for a decision, 


Cases referred to:— 
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L. J. 136 ; G. Scammel and Nephew Ltd. ~. 
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Appeal against the order of the Court of the 
Subordinate Judge, Coimbatore dated 5th 
March, 1981 and made in I. A. No. 9624 of 
1980 in O. S. No, 710 of 1980. 


T. Raghavan, for Appellant. i 
S. Govind Swaminathan, 
Iyer, Padmanabhan, 


K. V. Rajan, for Respondent. 
The Court delivered the following 


for Subbaraya 


Ramamani and 


JUDGMENT.—The plaintiff in O. S. No. 710 
of 1980, Sub Court, Coimbatore, is the 
appellant in this Civil Miscellaneous Appeal, 
which is directed against the order of the 
Court below in I. A. No. 962 of 1980 in O. S. 
No. 710 of 1980 filed under section 34 of the 
Arbitration Act, 1940 (hereinafter referred 
to as the Act) for staying the further pro- 
ceedings in the suit. The appellant, his 
brother, the respondent, P. Ramakrishnan 
and N. Rajn Naidu entered into an agree- 
ment dated 29th April, 1980, for the purpose 
of carrying on businessin partnership under 
the name and style of Sri Krishna and Co., 
in accordance with the terms and conditions 
contained therein. Itis not now in dispute 
that the appellant is entitled to a two anna 
share inthe firm, its business income and 
assets, while, the respondent is entitled to 
the balance. According to the case of the 
appellant‘ the firm stood dissolved ou 29th 
April, 1980, by efflux of time end that he is 
entitled to a decree winding up the affairs of 
the partnership and also for rendition of true 
and proper accounts for all the assets, 
movables and immovables income and 
profits of the firm Sri Krishna and Co., by 
the respondent and for payment by the res- 
pondent of the share of the appellant in all 
the assets, properties movables as wellas 
immovable and also the goodwill. In I.A. 
No. 262 of 1980 filed under section 34 of the 
Act, the respondent claimed that as per 
clause 15 in the partnership deed dated 29th 
April, 1960, in case of dispute or difference 
of opinion, it should be settled by reference 
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to arbitration under the provisions of the Act 
and thefe is no right of suit available and that 
therefore, further proceedings in the suit 
should be stayed. That application was 
opposed by the appellantherein on the ground 
that the respondent was not entitled to invoke 
section 34 of the Act as there was no 
mandatory provision for arbitration in the 
deed of partnership compelling resort to 
arbitration. The appellant also further 
pleaded that even assuming that there was a 
valid arbitration clause in the partnership 
deed, the claim sought to be agitated in the 
suit did not relate to dispute or difference of 
opinion between the parties and therefore 
would not be covered by clause 15. The 
appellant put forth a plea that the right to 
secure a decree for the dissolution was 
available under the provisions of the Indian 
Partnership Act de hors the terms of the 
partnership and that the taking of the 
accounts ofa dissolved firm cannot be pro- 
perly brought within the purview of a dispute 
between the partners. Another objection 
was also raised by the appellant to the effect 
that the respondent cannot invoke the provi- 
sions relating to arbitration in the partner- 
Ship deed dated 29th April, 1980, after the 
partnership itself ceased to exist by efflux 
oftime. The appellant therefore prayed for a 
dismissal of the petition. 


2. Inan additional affidavit filed, the res- 
pondent reiterated that as per clause 15 of 
the partnership deed dated 29th April, 1960, 
disputes should be settled only by arbitra- 
tion and that at all material times when the 
proceedings were commenced and even on 
the date when the application under section 
34 of the Act was filed, the respondent was 
ready aad willing to do all things necessary 
forthe proper condut of the arbitration. 
The respondent also filed a reply statement 
to the effect that the relief claimed related to 
a period when the partnership was in force 
and disputes arose between the parties and 
plainly therefore, such a dispute ought to be 
settled only by reference to arbitration and 
not by the institution of a suit. The respon- 
dent further maintained that the partnership 
continued in spite of the dissolution of the 
partnership by efflux of time and that till 
such time as the affairs of the firm are finally 
wound up, it would be open to the parties 
thereto to rely upon the arbitration clause. 


3. The learned Subordinate Judge, 
Coimbatore, who enquired into this appli- 
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cation found that clause 15 in the partnership 
deed dated 29th April, 1960, would indicate 
that the parties thereto contemplated referr- 
ing the matter to arbitration whenever any 
difference of opinion among the partners 
arose, that the dispute between the parties ` 
arose out of certain charges made by the 
appellant against the respondent touching his 
conduct as a partner in connection with the 
partnership and that therefore no ground for 
refusing stay as prayed for by the appellant 
was made out. On this conclusion, I. A. No. 
962 of 1980 in O.S No. 710 of 1980 filed 
by the respondent herein was allowed and all 
further proceedings in O. S. No. 710 of 1980 
were stayed. It is the correctness of this 
order that has been challenged in this civil 
miscellaneous appeal. 


4. Before proceeding to deal with the con- 
tentions raised on both sides, it is necessary 
to notice, certain undisputed facts. The 
appellant, respondent and three others 
entered intoa partnership to carry on 
business under the name and style of 
Sri Krishna and Co., in accordance with the 
terms and conditions contained in the agree- 
ment Exhibit B-1 dated 29th April, 1960. 
The partnership was to exist for a period of 
20 years and the object of the partnership 
was to puta cinema theatre, exhibit films 
therein and carry on other allied or related 
bnsiness. The appellant is entitled to 1/8th 
share while the respondent is entitled to 7/8 
share. Byefflux of time, the partnership 
stood dissolved on 29th April, 1960, and the 
appellant in O. S. No. 710 of 1960 prayed 
for a decree for dissolution and for accounts 
of the dissolved firm. In the plaint, after 
setting out the terms of the partnership deed 
dated 29th April, 1960, the appellant has 
referred to the domineering role played by 
the respondent herein in the conduct of the 
business and had also charged him with not 
having acted in the best interest of the firm 
and also with having manipulated records and 
the accounts with a view to showloss. The 
main basis upon which the appellant had 
sought relief was that the partnership 
stood dissolved and that the respon- 
dent, having been in possession and 
management of {the affairs and assets of 
the firm, is an accounting party bound to 
render an account to him and the rea! income 
and profits of the business had been secreted 
away by the respondent. Ft is also necessary 
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to notice that the cause of action for the suit 
is gtated to have arisen 29th April, 1960, when 
the partnership was constituted and on 29th 
April, 1980, when the partnership stood 
dissolved by efflux of time. 


5. In the light of the abvove claim made in 
the suit by the appellant and the terms of 
Exhibit B-l the question that arises for con- 
sideration in this appeal is whether the Court 
below was justified in staying further pro- 
ceedings in the suit. Mr. T. Raghavan, 
learned counsel far the appellant, contended 
that clause 15 in Exhibit B-1 does not amount 
to an arbitration clause at all as it i$ vague 
and indefinite and therefore, cannot be 
taken advantage of by the respondent for 
filing an application under section 34 
of the Act, Elaborating this argument, 
the learned counsel, stated that what is con- 
templated by clause 15 is more than one 
arbitrator; but how many have to act as 
such has not been mentioned at all and that 
this would be contrary to the provisions of 
section 3 read with Schedule I. 


6. Reliance inthis connection was also 
placed by the learned counsel on the decision 
reported in Tomco Private Limited v. 
T. M. S. Mani}, In addition, it was 
pointed out by the learned counsel for the 
appellant that strictly construed, clause 15 
was not compelling or mandatory in that the 
disputes suould and must be referred to 
arbitration, but tho language employed there- 
in left a discretion as it were and made 
it permissible to refera dispute or not and 
that therefore, even if clause 15 of can be 
construed to be an arbitration clause, it was 
indefinite, vague, and cannot be relied 
upon to sustain an application under 
section 34of the Act. The learned counsel 
for the appellant further submitted that it 
is a matter for consideration and decision by 
Court whether a dispute is or is not within 
the arbitration clause and that even if it was 
so, ultimately, the Court has got to exercise 
is discretion either in granting or declining 
to grant stay. Reference was also made to 
the allegations in the plaint with reference to 
the fraud played by the respondent and 
relying on the passage in Lindley on Partner- 
ship, Fourteenth Edition at pages 240-241, it 
was contended that as a matter of exercise of 
discretion, the Court will refuse to order stay 
of proceedings in such cases. Attention was 


also drawn by the learned counsel for the 
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appellant to section 47 of the Indian Partner- 
ship Act to contend that after the dissolution 
ofa firm under section 42 (a) section 47 
merely empowered the surviving partner to 
do certain things absolutely essential to wind 
up the affairs of the firm and to complete 
unfinished transactions; but that would not 
mean the partnership continued as before. 
It was pointed out that on the expiry of 20 
years from 29th April, 1960, the partnership 
ceased to exist by efflux of time and clause 
15, which formed part thereof, also ceased to 
be operative and therefore, an application 
under section 34 of the Act would not be 
maintainable by the respondent. Reference in 
this connection was also made toa passage at 
page 100 of Russell on Arbitration, Nineteeth 
Edition, to the effect that where, after the 
expiry of an agreement containing an arbitra- 
tion clause, the parties continued the relation 
ship regulated by that agreement, the arbitra- 
tion clause will be regarded as still binding, 
notwithstanding the absence of anything in 
writing to that effect and that in this 

case there was nothing to show that the 
parties continued their relationship as 

partners after the dissolution of the firm by 

efflux of time and therefore, the arbitration 

clause, though found in Exhibit B-1, cannot 

by regarded as binding. The learned counsel 
forthe respondent Mr. S. Govinda Swami- 
nathan, submitted that these points now 
raised by the learned counsel for the 
appellant had not been raised atall before 
the court below, but that clause 15 of Exhibit 
B-1 would constitute a valid agreement to 
refer disputes to arbitration including one of 
the nature agitated in the suit and therefore, 

the Court below wasin orderin having 
stayed further proceedings. Clause 15, 

according to the learned counsel for the 

respondent, should be a referenco of disputes 

betwenn the parties to arbitration. It was 

further submitted that at no earlier point of 
time any fraud was attributed to the respon- 

dent by the appellant excepting in the plaint 
and therefore, merely because of such allega- 
tions in the plaint, it cannot be said that the 

subject-matter of the suit cannot bo satis- 
factorily dealt with and disposed of by the 

arbitrators. Finally, the learned counse 

for the respondent contended that even if 
the agreement under Exhibit B-1 dated 29th 


April, 1960, had expired by efflux 
of time, the clause relating to arbitration 
could still be given effect to and 


on that footing an application under 
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section 34 of the Act could also be main- 
tained. Reliance in this connection was 
placed by the learned counsel for the respon- 
dent on the decisions reported in The Union 
of India v. Kishorilal Gupta and others, 
Banwari Lal and others v. The Pillibhit Co- 
operative Development Federation Ltd. and 
others? and Union of India and others v. 
M/s. Allied Construction Company®. 


7. In reply to these submissions, the learned 
counsel for the appellant, besides reiterating 
what has already been stated, contended that 
there could be no arbitration outside the 
provisions of the Act and that since in this 
case, the agreement under clause 15 of 
Exhibit B-1 does not conform 30 the require- 
ment of the Act, there cannot be any scope 
for arbitration at all. Clause 15 in question 
in Exhibit B-1 runs as under : 
mi_Lirenismagr TEHTUD me¢oorw 
Cu gm SET FLL LTO Ausi Oh ALAT 
BTW Gpr YEA Lv MEW ‘Alen 
whut unr SiS ai 
Qaror Galesrigw gl. 


This clause has to be construed strictly and 
if so done, does not indicate anything about 
the number of arbitrators or the manner of 
their appointment. It is evident that the 
word “wgwedstraer’ contemplates a 
plurality of arbitrators but then there is no 
incidation as to who should be appointed or 
whether the parties are at liberty to appoint 
one or more of them as such arbitrators. 
Uader section 3 of the Acrt, an arbitration 
agreement, unless a different intention is 
expressed therein, shall be deemed to include 
the provisions set out in the First Schedule 
in so far as they are applicable to the refer- 
ence. One of the implied conditions is that 
the reference unless otherwise expressly 
provided shall be to a sole arbitrator. There- 
fore, by its terms Exhibit B-1 has excluded 
a reference to asole arbitrator, but has 
not made any provision for the appointment 
of arbitrators. Apart from this, the use of the 
expression “saiua” indicates that as far 
as possible matters may be settled by arbitra- 
tion and that would mean, no obligation is 


cast on the parties to Exhibit B-1 to resort 
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to arbitration for settlement of disputes. 
Inasmuch as the language employed in clatse 
15 appears to vest a discretion in the parties 
without in any manner indicating how that 
discretion has to be exercised, it is rather 
difficult to hold ihat there is a definite 
concluded agreement compelling parties to 
submit present or future differences to 
arbitration. It is useful in this connection 
to refer to the decision in M/s. Tomco 
Private Ltd, v. T. M S. Manit. In dealing 
with the contention, whether the arbitration 
clause couched in the following terms : 


“In case of any dispute arising between 
the parties, the matter should be referred 
to the arbitrators, elected by the parties 
ae decision on the subject will be 
nal.” 


was vague and indefinite, Sen, J., referred to 
the use of the expression ‘“‘arbitrators”?” and 
stated that the reference was not toa single 
arbitrator and therefore expressed a different 
intention and rules out the applicability of 
tule 1 of the First Schedule to the Arbitra- 
tion Act. Reliance was placed in this con- 
nection upon the following passage in the 
decision in India Hosiery Works v. Bharat 
Woollen Mills Ltd*. ' 


“The Rule contemplates an agreement 
which is silent as to the number of 
arbitrators. If the agreement attempts to 


say that the appointment will be otherwise 
than by consent of all the parties it cannot 
possibly do so without making some 
reference tothe number. It will have to 
say that the arbitrator or arbitrators will 
be appointed by one or some of the parties 
or by a third party and as soon as it does 
so, it will be outside the Rule. If it speaks 
of the appointment of ‘“‘the arbitrator” 
there will be no scope for the application 
of the Rule because a single arbitrator will 
be indicated by the agreement itself. If it 
speaks of the appointment of “‘arbitra- 
tors’, then also it will be ‘“‘otherwise 
expressly provided” that there will not be 
a sole arbitrator. The only type of agree- 
ment which can come under the Rule is. 
therefore an agreement which speaks 
expressly of arbitration by consent of the 


1. A.I.R.1967 Cal. 168. 
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parties in which case there is no reference 
to the number of arbitrators or an agree- 
ment which says nothing about the mode 
of appointment in which consent of all the 
parties will be a necessary implied condi- 
tion”. 
After referring to the above passage, Sen, 
J., noticed the decision in Ganapatlal Gupta 
v. Moody Brothers Ltd}., to the effect that 
arbitration agreements should be strictly 
construed and clear language should be 
introduced into any contract which is to have 
the effect of ousting the jurisdiction of the 
Courts and compelling the parties to have 
recourse to arbitration for decision of dis- 
putes. The observations of Viscount 
Maugham in G. Scammel and Nephew Ltd., 
v. H. C. and J. G. Ouston*, to the following 
effect were also noticed : 


“In order to constitute a valid contract the 
parties must so express themselves that 
their meaning can be determined with a 
reasonable decree of certainty. It is 
plain that unless this can be done, it 
would be impossible to hold that the 
contracting parties had the same intention; 
in other words, the consensus ad item 
would be a matter of mere conjecture.” 


Lord Wright observed thus : 


“e. But the test of intention is to be 
founded in the words used. If these 
words, considered however broadly and 
untechnically and with due regard to all 
the just implications, fail to evince any 
definite meaning on which the Court can 
safely act, the Court has no choice but to 
say that there is no contract.” 


Inthe instant case, also the language 
employed does not indicate either the 


number of arbitrators or the manner of their- 


appointment and does not compel the partics 
to have recourse to arbitration but gives 
them an option as it were and under those 
circumstances, the clause in question has 
necessarily to be held to be vague and 
invalid and cannot support an application 
under section 34 of the Act. It may be that 
this point was not put forth by the appellant 
in the manner now done before this Court. 
But since the existence of a valid and clear 
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agreement to refer disputes; to arbitration is 
a condition precedent for invoking section 3 

of the Act, the objection raised by the 
learned counsel for the respondent that this 
point had not been raised earlier has no 


substance. 


8. The next question that arises “for 
consideration is whether the legal proceed- 
ings commenced by the appellant is in respect 
ofa matter agreed to be referred to 
arbitration. In other words, the main 
aspects of the question are what is the 
dispute that has arisen and what is the 
dispute referred to in the arbitration clause. 
It is seen from the plaint filed that the suit 
is One for accounts of a firm which stood 
dissolved by efflux of time. Under section 
42 of the Partnership Act, subject to a 
contract between the partners (there is none 
in this case), a firm is dissolved if constituted 
for a fixed term, by the expiry of that term. 
Therefore, on the expiry of the period of 20 
years-viz., on 29th April, 1980, the partner- 
ship between the appellant and the respon- 
dent stood dissolved. Section 46 of the 
Partnership Act confersa right on every 
partner, op the dissolution of a firm, to hav 
the property of the nrm applied in payment 
of the debts and liabilities of the firm and to 
have the surplus distributed among the 
partners or their epresentatives according 
to their rights. Itis to work out this right 
that the suit has been instituted by the 
appellant. Section 47 of the Partnership Act 
is in the nature of an enabling section so that 
the transactions and activities ofa firm whic 
is dissolved do not come to a dead stop on 
such dissolution but are permitted to be 
carried on and completed to the extent to 
which that may be necessary to wind up the 
affairs of the firm; but that is not the same 
thing as saying that the firm continues to 
exist in Spite of dissolution. When the righ} 
of the appellant thus stems from the statute, 
itis too much to say that clause 15 would 
also take in such rights as well as the subject- 
matter of arbitration proceedings. In othe 
words, the plain intendment of clause 15 is 
that during the subsistence of the firm, if any 
differences of opinion should arise between 
the partners, then such differences shall be 
resolved as far as possible through arbitra- 
tors. Plainly, this does not include the righ 
of a party on dissolution ofa firm by effl 
of time to secure a decree for accounts and 
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also for a share of the assets of the firm after 
the payment of its liabilities. Sọ construed, 
it is obvious that the nature of the dispute in 
this case falls outside the scope of clause 15 
and therefore, that clause cannot be pressed 
into service by the respondent to say that 
further proceedings in the suit for accounts 
of a dissolved firm should be stayed on the 
strength of such a clause. 


9. Inthe view that the dispute in the pre- 
sent case is outside the scope of clause 15 in 
Exhibit B-1 even assuming that such a clause 
is valid, it is wholly unnecessary to consider 
the other question whether in spite of the 
dissolution of the partnership by efflux of 
time, the clause relating to arbitration will 
have any separate or independent existence. 


10. There is one other matter which may 
now be adverted to.{In the plaint, the appel- 
lant had stated that the respondent had not 
acted in the best interest of the partnership 
and had manipulated records and the 
accounts and had also secreted the income 
and profits and converted them into valuable 
assets. Apart from praying for a decree for 
rendition of accounts and for payment of the 
amounts found due on such account-taking, 
the appellant had also prayed for the 
appointment of a Receiver to take charge of 
the assets and the business of the dissolved 
firm. .In the light of the serious charges of 
dishonesty and want of good faith levelled 
against the respondent and the nature of the 
reliefs prayed for, the matter is such as not 
to be left to arbitrators for a decision. In 
Halsbury’s Laws of England, Volume 35, 
paragraph 172, the law is stated as under : 


PA A stay of proceedings will usually be 
refused if charges of fraud or dishonesty or 
of want of good faith are made in 
good faith by one partner against the 
other, or if questions of law are likely to 
arise which are more fit for the Court 
than a lay tribunal, or if the action claims 
dissolution on a ground expressly within 
the discretion of the Court or if the 
attempted reference.is made vexatiously.”’ 


Similarly, in Russell on Arbitration, 
nineteenth edition, at page 208, it has been 
‘stated as follows : 


M.L.J.—53 
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“However. the Court hasa discretion to 
refuse a stay. This discretion must be 
exercised upon the facts involved, but 
when a dissolution is claimed, the facts 
involved are very apt to be such as to call 
for refusal. This had led to the opinion 
of the Court in Joplin v. Posblathwaita', 
that a question of dissolution was nota 
suitable one to be left to arbitrators to 
decide’’. 


The reliefs prayed for and the circumstances 
under which the appellant was obliged to 
pray for those reliefs are so apt as to justify 
the refusal of stay under section 34 of the Act 
as prayed for by the respondent. The Court 
below was therefore in error in proceeding 
to stay further proceedings in the suit on the 
ground that there wasa valid agreement to 
refer the disputes to arbitration and also that 
the disputes in this case would fall within the 
scope of clause 15 in Exhibit B-1. Under 
those circumstances, the order of the Court 
below cannot he sustained. The result is, 
the civil miscellaneous appeal is allowed 
with costs. 


R. S. Appeal allowed. 





1. (1890) 6i L.T. 629. 


418 THE MADRAS LAW 


` IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. : 


(Special Original Jurisdiction.) 
PRESENT.—S. Padmanabaan, J. 
Autonomus St. Joseph’s College Society 


represented by its President and provincial 
Rey. Fr. M. Jeyaraj, S. J. Tiruchirapalli 


Petitioner? 
y. 
The Director of Collegiate Education, 
Madras-6 and another Respondents. 


Constitution of India (1950), Article 30 (D— 
St. Joseph’s College, a minority institution 
entitled to protection — G. O. Ms. No. 675, 
Education, dated 26th April, 1979 providing 
for utilisation of surplus teaching staffdue to 
shedding of P. U. C. from 1979-80—Director 
of Collegiate Education empowered to shift 
staff from one aided college to another— 
Autonomous St. Joseph’s College, if can 
appoint qualified teachers in vacancies with- 
out prior approval of Government—Impugned 
Government order, held inapplicable. 


Held: The impugned Government Order 
practically embodies the same provision as 
section 26 of the Tamil Nadu Recognised 
Private Schools Regulation Act, 1973, which 
was struck down as being violative of the 
right of minority institutions to establish and 
administer the educational institution of 
their choice under Article 30 (1) of the 
Constitution. It is not the case here that the 
College is not appointing qualified teachers 
or not keeping standards prescribed by the 
University. In these circumstances the 
impugned Government order shall not apply 
to the petitioner-College. 

[Para 8 and 13.] 


Cases referred to:— 


State of Kerala v. Cor. Management of 
Schools, (1979) Ker. L. T. 232 ; Kerala Educa- 
tion Bill, In re, 1959 S. C. J. 321: 1959 
S.C. R. 995: 1958 K. L.T. 465 : A LR. 
1958 S. C. 956; A. M. Patroni x. Assistant 
Educational Officer, 1974 K. L. T. 78: 
A. I. R. 1974 Ker. 197; Ahmedabad 


*W. P. No. 3868 of 1981. 22nd February, 1983. 
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St. Mavier’s College v. State of Gujarat, (1974) 
1 S.C. C. 717 : A. I.R. 1974 S.Ç. 1389 5 
Rey. Br. A. Thomas vy. Deputy Inspector of 
Schools, (1975) 1 M. L. J. 353 : 88 L. W. 791: 
A. I. R. 1976 Mad. 214; All Saints High 
School v. Government of Andhra Pradesh, 
(1980) 2 S. C. J. 273 : (1980) 28. C. C. 478: 
A. I. R. 1980 S. C. 1042. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be pleased 
to issuea writ of certiorarified mandamus 
calling for the records relating to G. O. Ms. 
No. 675, Eduction, dated 26th April, 1979 of 
the second respondent and quash the same 
in so far as the petitioner, Autonomous St. 
Joseph’s College, Tiruchirnpalli, is concerned 
and direct the respondents to approve all the 
appointments made by the petitioner in its 
Autonomous St. Joseph’s College Tiruchi- 
rappalli with all the benefits due the posts 
from the date of appointment. 


T. Martin, for Petitioner. 


M. A. Sadanand, for Government Pleadcrs 
for Respondents. 


The Court made the following 


Orpsk.—The Autonomous St. Josephs 
College, Tiruchirapalli is the petitioner. The 
prayer in the writ petition is to issue a writ 
of certiorarified mandamus to quash G. O. 
Ms. No. 675, Education, dated 26th April, 
1979 issued by the second respondent, 
Government of Tamil Nadu in so far as the 
petitioner/college is concerned and to issue 
a writ of mandamus to the respondents com- 
pelling them to approve all the appointments 
made by the petitioner in its college. 


2. Itis not disputed that the college isa 
minority institution which is entitled to the 
protection of Article 30 (1) of the Constitution 
of India. G. O. Ms. No. 673, Education, 
dated 29th April, 1979 has been issued by the 
Government providing fora detailed scheme 
for the utilisation of surplus teaching staff in 
colleges (Government and Aided) consequent 
on the shedding of Pre-University Course 
(P. U. C.) from 1979-80. it is well-known 
that with effect from 1979-80 the P. U. C. 
classes were abolished and were substituted 
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by Plus Two courses started in Higher 
Secondary schools. Naturally, therefore, 
many teachers from various colleges, both 
Government and Aided, got retrenched and 
inorder to enable the utilisation of such 
tetrenched teaching staff, the Government 
issued G. O. Ms. No. 675, Education, dated 
26th April, 1979. Itis sufficient to refer to 
two paragraphs from the said Government 
Order.Sub-paragraph (5) of paragraph 2 states 
that the Director of Collegiate Education is 
also authorised to shift in consultation with 
the aided Colleges concerned where necessary 
surplus staff from one aided College to 
another aided college or from aided College 
to Government colleges. Paragraph 4 of the 
Government Order reads as follows : 


“The staff rendered surplus after redeploy- 
ment as detailed above will be treated as 
supernumerary and the Director of 
Collegiate Education will maintain a list of 
such persons in respect of each college. 
These persons will be gradually absorbed 
against vacancies caused on account of 
retirement, death, resignation, etc., with- 
out getting the prior approval of the 
Government until further orders.” 


In other words, the effect of the Government 
Order is that after the date of the Govern- 
ment Order all the aided colleges should fill 
the vacancies caused on account of retire- 
ment, death, resignation, etc., of the teaching 
staff only from the staff, members who had 
been retrenched from various. colleges, 
Government and Aided, by reason of the 
shedding of P. U. C. Classes and the colleges 
are not allowed to appoint any new staff- 
member without getting the prior approval 
of the Government until further orders. 


3. Mr.T., Martin, learned counsel for the 
petitioner states that the petitioner college is 
a minority educational institution, which is 
entitled to the protection of Article 80 of the 
Constitution of India. If that be so, no 
restriction can be placed on the power of the 
college to appoint its own teaching staff. 
All that the Government can regulate is to 
see that these minority educational institu- 
tions keep to the standards prescribed by the 
University and appoint staff who possess the 
prescribed educational qualifications. Then 
the Government cannot interfere in any 


manner with the appointment of teaching staff 
in such minority educational institutions with- 
out violating Article 30 (1) of the Constith- 
tion of India. According to Mr. T. Martin, 
the substance of the Government Order was 
put inthe form of section 26 in the Tamil 
Nadu Recognised Private Schools Regulation 
Act, 1973. The validity of the said Act 
came up for consideration before a Bench of 
this Court and this Court struck down the 
said provision since it violated Article 30 (1) 
of the Constitution of India, in so far as the 
rights of the minority educational institutions 
are concerned. In the circumstances, Mr. 
T. Martin argues that the Government 
Order has to be quashed so far as this peti- 

tioner college is concerned. 

4. Notwithstanding Article 30 (1) of the 
Constitution of India and various other 
citations made by Mr. T. Martin, Mr. 
Sadanand, learned Government Advocate 

makes a valiant effort to sustain the Govern- 
ment Order on the ground that by virtue of 
the shedding of the P. U. C. Classes with 
effect from 1979-80 a number of members of 
the teaching staff became unemployed and a]! 
that the Government have done by the 
impugned Government Order is only to see 
that the private colleges recruit the said 
surplus staff to fill up the vacancies caused 
by ene death or resignation from the 

ool, 


5. The question is, whether the contentonij 
urged by the learned counsel for the peti- 
tioner 18 correct. 


6. Article 30 (1) of the Constitution of 
India reads thus : 


Right of minorities to establish educational 

insti tutions.—Clause (1) implies the right to a 

minority community to impart instruction to 

the children of its own community in institu- 

tions run by it and in its own language and if 
such right is infringed, an institution run by 

the community may seek relief for violation 
of the fundamental right. It confers the 

right on a minority to establish and 
administer the educational institution ,of 
their choice. 


7. The applicability or Article 30 (1)in rela- 
tion to the Tamil Nadu Recognised Private 
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"Schools Regulation Act, 1973, came up for 
consideration before this Court in W. P. No. 
4478 of 1974 and batch of cases: Section 26 
of the said Act teads as follows : 


Absorption of teachers or other persons on 
retrenchment. —Where any retrenchment of 
any teacher or other persons employed in 
any private school is rendered necessary 
consequent on any order of the Government 
relating to education or course of instruction 
or to any other matter, it shall be competent 
for the Government or the school committee 
of any private school to appoint such teacher 
or other person in any school or institution 
maintained by the Government or in such 
private school, as the case may be. 


In these writ petitions and other connected 
cases, apart from section 26, some of the 


Other sections were also attacked on the 
ground that they violated the right of 
minority institution to establish and 


administer the educational institutions of 
their choice under Article 30 (1). Dealing 
with section 26 of the ‘Act, the Division 
Bench has observed thus : 


“We are of opinion that sub-section (2) of 
section 21, sections 22 to 25 as also rules 
17 and 18 are in abrogation of the right to 
administer a minority school and violate 
Article 30 (1). So also section 26, we 
think, offends Article 30(1) which provides 
for absorption by a private school ofa 
teacher or other employee retrenched else- 
where.” 


As rightly pointed out by Mr. Martin, the 
impugned Government Order pratically 
embodies the same provision that was struck 
down by this Court, viz., section 26 of the 
Tamil Nadu Recognised Private Schools 
Regulation Act, 1973. 


8. Mr. Martin has referred me to certain 
decisions and though they are not strictly 
necessary for the purpose of deciding the 
controversy, it is but fair that I should refer 
to them. In State of Kerala v. Cor. Manage- 
ment of Schools!, the scope of the minority 
communities under Article 30 of the Consti- 
tution of India to establish and administer 
educational institutions arose for considera- 








1. (1970) K.L.T. 232. 
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tion: A Government Order issued under the 
Kerala Education Act, 1958 provided that 
Whenever a vacancy occurred in an aided 
school the Managers should follow the 
directions issued by the Government from 
time to time for ascertaining the availability 
of qualified hands for appointment as 
teachers. As per the existing orders the 
Managers had to advertise vacancies of 
teachers in the prescribed form and in the 
approved dailies in two consecutive issues. 
Section 11 of the Kerala Education Act, 1958 
stated that subject to the rules and conditions 
laid down by the Government, teachers of 
aided schools should be appointed by the 
Managers of such schools from among 
persons who possessed the qualifications 
prescribed under section 16. The validity 
of these provisions was challenged before 
the Kerala High Court. The Bench of the 
Kerala High Court speaking through 
Madhavan Nair, J. observed as follows:— 


‘That freedom (fundamental freedom) is, 
as pointed out in In re Kerala Education 
Biil’, to establish and administer educa- 
tional institutions that may conserve the 
community’s religion, language or culture 
and also give a good general education to 
their children. To serve such double 
purpose, the management must have consi- 
derable freedom of choice of teachers to 
be employed in their schools. If the 
management is compelled to appoint quali- 
fied teachers, irrespective of their express 
aversion for their religion and culture of 
the community that has established the 
school, “the right guaranteed by Article 30 
(1) will be buta ‘teasing illusion’, a 
promise of unreality.”’ 


9; In A. M. Patroniv. Assistant Educa- 
tional Officer’, a learned Judge of the 
Kerala High Court while teferring to Rules 
44 and 45 of Chapter XIV-A ofthe Kerala 
Education Rules framed under the Kerala 
Education Act has observed as follows:— 


“These rules 44 and 45 are not rules fixing 
the qualification for being appointed as the 
Headmaster. No doubt, even if the inti- 
tution is protected under Article 30, the 





1. 19598. C. J. 321: 1959 $. C.R. 995: 
(1958) K. L.T. 465: A.J.R. 1958 S. C.956, 939. 
2. (1974) K.L. J. 78 .A.I. R.1974 Ker. 197. 
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State can make laws regulating the appoint- 
ment of teachers in the interests of the 
school. But the regulation must be 
limited to the qualifications that a teacher 
must possess and to the experience which 
he should have to discharge the duties in 
the school. Rules 44 and 45 do not relate 
to these two reauirements.”’ 


After referring to various decisions, the 
learned Judge again observes as follows:— 


“n the latter two cases the question 
directly arose whether the minority 
community had the freedom to appoint a 
Headmaster of a school or Principal of a 
College and in dealing with that question 
it has been recognised by this Court and 
the Supreme Court that the position of a 
Headmaster or a Principal is a vital matter 
from the point of view of administration of 
the institution. Provisions which in any 
way interfere with that freedom are stated 
to be violative of Article 30 of the Constitu- 
tion. The management has the freedom to 
choose the person,competent and qualified 


and toappoint him or her in the institu- 
tion.” 


10. In St. Mavier’s College v. State of 
Gujarat}, the Supreme Court has observed as 
follows:— 


“Another conclusion which follows from 
what has been discussed above is that a 
law which interferes with a mimority’s 
choice of qualified teacher or its discipli- 
nary control over teacher and other 
members of the staff of the institution is 
void as being violative of Article 
30 (1). Itis, of course, permissible 
for the State andits educational! authorities 
to prescribe the qualifications of teachers, 
but once the teachers possessing the requisite 
qualifications are selected by the minorities 
for their educational institutions, the State 
would have ne right to veto the selection of 
these teachers. The selection and appoint- 
ment of teachers foran educational institu- 
tion is one oftheessential ingredients of the 
right tomanage an educational institution 
and the minorities can plainly be not denied 
such right of selection and appointment 
without infringing Article 30 (1).” 





1. (1974) 1 S.C, C. 717: A. I. R. 1974 S. C. 
1389 at 1426. 


In fact in the same case, the Supreme Court 
has approved the decision of the Kerala 
High Court, reported in State of Kerala v. 
Cor. Management of Schools. 


11. The next case to be referred to is the 
one reported in Rev. Br. A. Thomas v. Dy 
Inspector of Schools?. There it was 
attempted to argue on behalf of the educa- 
tional authorities that since the Government 
gave aid to minority educational institutions 
it could insist on teaching staff of their 
choice being appointed. The argument was 
rejected by Veeraswami, CJ., speaking for 
the Bench. The learned Chief Justice 
observed thus: 


“The learned Government Pleader stenuo- 
usly contends that, though the petitioner- 
institution is a protected institution, inas 
much as it received aid from the Govern- 
ment, and as all the teachers whether they 
are in protected or unprotected institutions 
are paid, by the Governmentthrough the aid 
the Government havea right, in order to do 
social justice inasmuch as it has to pro- 
vide employment for the higher grade tea- 
chers, to tell the institution that it should 
not employ a secondary grade teacher in 
higher grade vacancies. We are unable 
to accept this contention as far it relates 
to protected institutions. The Ahmedabad 
St. Xavier’s College Society v. State of 
Gujarat, as weli as earlier decisions go a 
long a way to recognise the freedom of 
management on the part of denomina- 
tional institutions and the management 
includes also appointment of teachers of 
their choice. It is not:necessary to say more 
than this in this case. Here it happens to 
be a case of employment of more qualified 
teachers in the interests of higher standards 
of education and the Education Depart- 
ment cannot insist that that should not be 
done by the institution. This has nothing 
to do With the aid given. The aid given 
by the Government does not clothe the 
Govenment with any right of the type 
they have claimed to interfere with the 
freedom of management of the institution 
to employ teachers of their choice, who 


1. 1970K. L. T. 232. 

2. (1975) 1 M.L. 1.353 : 88 L, W. 791L1:A. L.R. 
1975 Mad. 214. 

3. (1974) 18.C.C. 717: A.n..R. 19748, C. 


- say so, with respect that they have given the 
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have a higher qualification than that pre- 
scribed by the Department.” 


12. From these decisions it is clear, if [ may 
correct answer to the argument of Mr. 
Sadanand that teaching staff got retrenched 
on.account of theabolition of P. U. C. classes 
and social justice requires that in order that 
those unemployed teachers may be employed, 
such a restriction can be placed on the right 
of the minority institutions to appoint 
teachers of their choice. The same principles 
have been affirmed again in Al! Saints High 
School v. Government of Andhra Pradesh and ` 
others'. | 


13. Itis not the case here that the college 
is not appointing qualified teachers or not 
keeping to the standards prescribed by the 
University. In the circumstances, I hold that 
the impugned Government Order shall not 
apply to the petitioner/college. A writ as 
prayed for will issue. The writ petition is 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:--P R. Gokulakrishnan | and 
S. Nainar Sundaram, JJ. 

g 
Brindha Muthuswamy ... Appellant* 


y. 


The Tamil Nadu Small Indastries Develop- 

ment Corporation Ltd., by its Manager, 

Industrial Estate and two others 
Respondents. 


(A) Tamil Nadu Public Premises (Eviction 
sof Unauthorised Occupants) Act (I of 1976), 
ecton 4, 5 and 6—Scope ana applicability. 


(B) Constitution of India, (1950), Article 226 
—Writ petition agtinst Tamil Nadu Small 
Industries Development Corporation Ltd, 
maintainable. 
Notice was issued to the appellantas per rule 
3 of the Rules, under From ‘A’ calling upon 
her to show cause on or before ten days of the 
date of the issue of the notice as to way an 
order of eviction should not be made under 
sub-section (1) of section 4 of, the Tamil Nadu 
Public Premises (Eviction of Unauthorised 
Occupants) Act, 1976 (Tamil Nadu Act I of 
1976). Tothis notice the appellant senta 
reply alleging that her tenancy had been 
regularised, that she was in occupation after 


' regularising her occupation and that the 


authorities must drop the proceedings 
against her. She had also requested fora 
personal hearing to feprsent her case. 
Subsequent to this reply, a notice was issued 
under Form ‘B’ as per rule 4 of the Rules 
intimating the appellant that an enquiry will 
be held and directing her to attend the 
enquiry and produce evidence. Accdoringly 
the enquiry was conducted and the report as 
to the state of affairs as on that day was 


-recordad Subsequently a notice as per Form 


allowed. No costs. 
R. S. —— Petition allowed. 
' 4. (1980)28.C. J. 273: (1980) 2 S.C. C. 478: 


A.I.R. 1980 S. C. 1642. 


‘C’ prescribed under rule 6 of the Rules was 
Issued. This notice was questioned inthe 
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writ petition which was dismissed as not 
maintainable. On appeal. 


Held: IUnview of the decision reported in 
the General Manager, United India Fire and 
General Inusrance Company Ltd. v. 
A, A. Nathan, 1981 Lab. I. C. 1076 : (1980) 1 
Lab. L. J. 369, the writ petition is maintain- 
able. There is nothing in section 5 of the 
Act which refers to the notice contemplated 
under rule 6 of the Rules. On the other 
hand section 5 of the Act is clear and 
categoric to the effect that if after the issue 
of notice under section 4 of the Act 
and after giving a reasonable opportunity of 
being hard, the eState officer is satisfied that 
the premises was unauthorisidely occupied, 
he may make an order of eviction for reasons 
to be recorded therein. It is only subse- 
quent to the order of eviction and taking 
possession under sub-section (5) of the Act, 
the disposal of the property left on the 
public premises by unauthorised occupants 
arises. Section (5) of the Act definitely 
contemplates: (1) notice under section 4 of 
the Act, (2) recording of evidence that may 
be produced in support of the notice under 
section 4 of the Act, (3) giving reasonable 
opportunity to the unauthorised occupants to 
represent their cases, (4) The Estate Officer 
must be satisfied that the public premises in 
question is unauthorisedly occupied, (5). 
The Estate Officer afterwards must make an 
order of eviction, (6) Such an order of evic- 
tion must be supported by reason, (7) The 
order must direct the unauthorised occupant 
to vacate the premises on some date as may 
be specified in that order, and (8) The copy 
of the said order has to be affixed on the 
outer-door or in some other conspicuous 
part of the public premises in question. 
When all these requirements are satisfied it 
will be deemed that a proper order under 
section 5of the Act has been passed. If 
such an order is passed, the affected party 
has an opportunity of filing an appeal to the 
Appellate Authority of the District in which 
the public premises is situated or such other 
judicial officer in that district of not less 
than such years standing as may be 
prescribed and as the District Judge may 
designate in this behalf. It is seen thata 
substantial right is conferred upon the un- 
authorised occupant against whom orders of 
eviction are passed to prefer an appeal. 
Section 5 of the Act also casts duties upon 


t 


the second respondent before invoking: 
section 6 of the Act. It is not stated that 
before the impugned notice, any order of 
eviction should have been passed, and dny 
proceedings taken for securing possession. 
Whena substantial right has been given to a 
party by the provisions of an enactment, the 
authorities concerned cannot ignore the same 
and invoke the provision which arises only 
subsequent to the order of lawful eviction 
that has to be passed under section 5 of the 
Act. Even if there isa mistake in the Rule 
by stating that Form ‘C’ is for section 5 (1) 
of the Act that will not absolve the authori- 
ties concerned from passing an order of evic- 
tion as contemplated under section 5 of the 
Act. The impugned notice is quashed. — 
(Para. 8.] 


Cases referred to: 


The General Manager, United India Fire 
and General Insurance Company Ltd. v. A. A. 
Nathan, (1981) Lab. I. C. 1076 : 1981 1 Lab. 
L. J. 369; R. Eucharista v State of Tamil 


‘Nadu, (1980) 2 L. L. J. 363. 


N. V. Balasubramaniam, for Appellant. 


V. T. Arasan, for Respondents Nos. 1 and 2: 
S. Govind Swaminathan, for Respondent No. 3. 
The Judgment of the Court was delivered by 


Gokulakrishnan, J.—The petitioner in Writ 
Petition No. 3875 of 1985 is the appellant here 
in. She has filed the said writ petition for 
issue of a writ of certiorari or other a appro- 
priate writ or direction in order to quash the 
notice issued by the development officer, 
SIDCO, Industrial Estate, Guindy (second 
Respondent) dated 12th May, 1981 under the 
Tamil Nadu Public Premises (Eviction of 
Unauthorised Occupants) Rules, 1978 (herein 
after referred to as the Rules). 


2. The short facts for the purpose of this 
case are as follows—According to the appel- 
lant, she was occupying No. C. 52 Industrial 
Estate, Guindy, for the purpose of her 
business as and from Ist January, 1977. It 
is unnecessary for usto deal with the proceed- 
ings of the second respondent for the 
recovery of arrears from the appellant and 
also the proceedings of the bank against the 
appellant and others to. recover its dues. The 
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e second respondent as per rule 3 of the Rules, 
issued a notice under Form A to the appel- 
lagt calling upon her to show cause on or 
béfore ten days of the date of issue of this 
notice as to why an order of eviction should 
not be made under sub-section (1) of section 
4ofthe Tamil Nadu Public Premises 
(Eviction of Unauthorised Occupants) Act 
1975, (Tamil Nadu Act I of 1975) (hereinafter 
referred to as the Act. To this notice, the 
appellant sent a reply alieging that her 
tenancy has been regularised, that she is in 
occupation after regularising her occupation 
and thatthe authorities must drop the pro- 
ceedings against her. She has also requested 
for a personal hearing to represent her case. 
Subsequent to this reply, the second respon- 
dent issued notice under Form ‘B’ as per rule 
4 of the Rules intimating the appellant that 
an enquiry will be held at 11-00 a. |m. on 30th 
April, 1981. at the Industrial Estate, Guindy 
and directing her to attend the enquiry and 
produce any evidence, oral or recorded, in 
support of her claim. On 4th May, 1981 
at 3-00 Pp m the enquiry was conducted and 
the report as to the state of affiars as on that 
date was recorded by the second respondent. 
Subsequently, the second respondent issued 
notice as per Form ‘C‘ prescribed under rule 
6 of the Rules. In that notice it is stated as 
follows : 


“Whereas possession of the premises 
described hereunder which is the property 
ofthe Government Authority has been 
taken from you in pursuance of the evic- 
tion proceedings taken under sub-section 
(1) of section 5 of the Tamil Nadu Public 
Premises (Eviction of Unauthorised 
Occupants) Act, 1975 (Tamil Nadu Act I of 
1975), you are hereby required to remove or 
cause to be removed, the property of the 
description mentioned below remaining on 
the premises, within fourteen days from 
the date of service of the notice in default 
of which, action will be taken to remove 
and dispose it of in public auction”. 


In that notice, the description of the Factory 
unit in the possession of the appellant has 
been given. Itis this notice that was ques- 
tionedin W. P. No. 3875 of 1981. The 
learned single Judge of this Court dismissed 
the writ petition by passing the following 
order : 
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“I have already held in W. P. No. 3998 of 
1978 that no writ will lie against the first 
respondent, the Tamil Nadu Small 
Industries Development Corporation 
Limited Madras. In view of this, the writ 
petition is dismissed. No costs.” 


It 1s a8 against this order. 
appeal has been filed. 


The present writ 


3. Mr. N. V. Balasubramanian, learned 
counsel appearing for the appeallant sub- 
mitted that the writ petition is maintainable 
in view of the decision rendered by a Bench 
of this Court in General Manager, United 
India Fire and General Insurance Co. Limited 
v. 4. A. Nathan. The learned counsel also 
points out that the decision rendered by a 
single Judge of this Court in R. Eucharists v. 
State of Tamil Nadu’, will support his con- 
tention. It is further submitted, that 
inasmuch as an order under section 5 of the 
Act has not been passed by the Officer con- 
cerned, the impugned notice is wholly 
incompetent. He aiso submitted that the 
third respondent, who is the subsequent 
allottee of the Unit by name M/s. Data 
Coatings, Madras, is nota proper party to 
added. 


4. As against this argument, Mr. V. T. Ara- 
san, learned counsel appearing for respon- 
dents | and 2 submitted that the notice in 
Form ‘C which is questioned in the writ 
proceedings, isthe notice that is contem- 
plated under section 5 of the Act and 
as such, that notice issued in Form 
‘© is competent and valid. He further sub- 
mitted that Form ‘C’ notice issued as per the 
Rules is for passing an order under section 
5 of the Act. 


>. Mr. S. Govind Swaminathan, learned 
counsel appearing for the Third respondent, 
also submitted that Form ‘C’ notice was only 
under section 5(1) of the Act and that must 
be equated to the order of eviction contem- 
plated under. section (5) (1) of the Act. 


6. Mr. N. V. Balasubramanian, learned 
counsel for the appellant in reply submitted 





1. (1980) 1 Lab. L. J.369;: 1981 Lab. I. C. 1076. 
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that without an order under section 5 of the 
Act, the authority should not have jumped 
from section 4 to section 6 of the Act and as 
such, the notice, which actually must be 
deemed as a notice under section 6, has to be 
quashed. 


7. Inasmuch as the learned single Judge of 
this Court had disposed of the matter only 
on the ground that the writ petition is not 
maintainable against respondents ! and 2, he 
had not adverted to the' competency of the 
notice questioned by the appellant herein. 
It has been bréught to our notice by the 
learned counsel appearing for appellant and 
also conceded by the learned counsel 
appearing for the respective respondents 
herein that the Bench decision in The General 
Manager, United India Fire and General 
Insurance Co. Ltd., v. A. S. Nathan}, clearly 
establishes that the writ will lie against res- 
pondents | and 2. Hence, we hold that the 
appellant’s writ petition is maintainable as 
against respondents 1 and 2. 


8. Section 4 of the Act contemplates issue 
of notices to show cause against an order of 
eviction. By Form ‘A’, respondents 1 and 2 
called upon the appellant as to why an order 
of eviction should not be made under sub- 
section (1) of section 4 of the Act. For the 
said notice, the appellant has sent a reply 
dated 15th April, 1981, alleging that her 
tenancy has been regularised, that she has 
paid rent for the Unit from 24th July, 1980 
to March, 1981, at the rate of Rs. 636 per 
month, that the allegation that the appellant 
is in unauthorised occupation of the 
premises C-52, Industrial Unit, is un- 
founded and arrived at without materials 
and reasons, and that the proposed action 
against the appellant has to be dropped. In 
that reply, the appellant has also asked fora 
personal he ring. Subsequent to this reply, 
` the second respondent issued a notice under 
Form ‘B’ as per rule 4 of the Rules initimat- 
ing the appellant that one S. Subbiah, Estate 
Officer Development Officer, Industrial 
Estate, Guindy will hold an enquiry at 11-00 
A. M. on 30th April, 1981 at the office of the 








1. ( 981) Lab. I C. 1076}: (1980) 1 Lab. L.J. 369. 
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Development Officer, Industrial Estate, 
Guindy, Madras--2, that the appellant has to 
attend at the place named above and that sħe 
may produce any evidence, oral or recorded 
in support of ber claim. There was an 
enquiry on 4th May, 1981 atabout 3-00 
P.M. by the second respondent and he 
has recorded the factum of the 
enquiry. Subsequently the impunged notice 
was issued under Form ‘C’. We are not 
able to see any order of eviction as such 
passed by the second respondent or any 
other competent authority within the meaning 
of section 5 of the Act. Form ‘C’ was 
issued in pursuance of rule 6 of the Rules. 
Rule 6 of the Rules reads as follows: 


“6, Notice for the disposal of property 
remaining in the premises—(1) The notice 
referred to in sub-section (1) of section 5 
shall be in Form C., 


(2) The notice shall be served by delivering a 
copy to the person or person from whom 
the possession of public premises has been 
taken or to any adult male member of the 
family at his usual place of abode or to 
his authorished agent, or by affixing a copy 
thereof on some conspicuous part of his 
known place of residence or on some 
conspicuous part of the permises evicted. 


(3) A copy of the notice shall also be 
published by beat of tom tom, by affixing on 
the notice board of the village chavadi or in 
any other public place such as the village 
temple, mosque or church, village school 
or in the notice board of the office of the 
Collector or Revenue Divisional Officer, 
Taluk Tahsildar or Deputy Tahsildar, 
Village or Town Panchayat, Panchayat 
Union or City Municipality Corporation, 
as the case may be”, 


It is clear from rule 6 of the Rules that this 
rule is intended for giving notice for the 
disposal of property remaining in the 
premises. Rule 6 (1) of the Rules states that 
the notice referred to in sub-section (1) of 
section 5 shall be in Form C. That is why 
Mr. V.T. Arasan and Mr. S. Govind Swami- 
nathan, learned counsel appearing for the 
respective respondents submitted that the 
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notice under Form ‘C’ issued is in effect the 
order of eviction contemplated under section 
5&ftheAct. Section 6 of the Act deals with 
disposal of property left on public premises 
by unauthorised occupants. Rule 6 of the 
Rules, which specifies form ‘C’ also states 
that Form ‘C’ notice is for the disposal of 
property remaining inthe premises. 


Section 5 of the Act reads as follows:— 


“5 Eviction of unauthorised occupants.— 
(1) If after considering the cause, if any 
shown by any person in pursuance ofa 
notice under section 4 and any evidence he 
may produce in support of the same and 
after giving him a reasonable opportunity 
of being heard, the estate officer may 
make’ an order of eviction, for 
reasons to be recorded therein 
directing that the public premises shall be 
vacated on such date as may be specified in 
the order by all persons who may be in 
occupation thereof or any part thereof, and 
cause a copy Of the order to be affixed on 
the outer door or some other conspicuous 
part of the public premises. 


(2) Ifany person refusesor fails to 
comply with the order of eviction under 
sub-section (1) the estate officer or any 
other officer duly authorised by the estate 
officer in this behalf may evict that person 
from and take possession of the public 
premises and may, for that purpose, use 
such force as may be necessary”’. 


There is nothing in section 5 of the Act which 
refers to the notice contemplated under rule 
6 of the Rules. On the other hand, the above 
section is clear and categoric to the effect 
that after the notice under section 4 of the 
Act and after giving the party concerned a 
reasonable opportunity of being heard, the 
Estate Officer, if satisfied that the premises is 
unauthorisedly occupied, may make an order 
of eviction for reasons to be recorded therein. 
It is only subsequent to the order of eviction 
and taking possession under sub-section 2 
of section 5 of the Act, the disposal of the 
property left on public premises by 
unauthorised occupants arises. Section 5 of 
the Act definitely contemplates (1) -notice 
under section 4 of the Act ; (2) recording of 
evidence that may be produced in Support of 
the notico under section4d of the Act; 
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(3) giving reasonable opportunity to the 
unauthorised occupant to represent the case; 
(4) The Estate Officer must be satisfied that 
the public premises is unauthorised]y occupied 
(5) The Estate Officer. afterwards has to 
make an order of eviction; (6) such an 
order of eviction must be supported by 
reasons ; (7) that order must direct the 
unauthorised occupier to vacate the premises 
on such date as may be specified in that order 
and (8) the copy of the said order has to be 
affixed on the outer or in some other conspi- 
cuous part of the public premises in question 
When all these requirements are satisfied, it 
will be deemed that a proper order under 
section 5 of the Act has been passed. If such 
an order is passed the affected party has an 
opportunity of filing an appeal to the 
Appellate Authority of the district in which 
the Public Premises is situated or such other 
Judicial Officer inthat district of not less than 
such years standing as may be prescribed and 
as the District Judge may designate in this 
behalf. Section 9 of the Act reads as 
follows:— 


“ Appeals,—(1) Anappeal shall lie from every 
order of the Estate Officer made in respect 
of any public premises under section 5 or 
section 7 to an appellate Officer who shall 
be the district Judge of the district in which 
the public premises are situated or such 
other judicial Officer in that district of not 
less than such number of years standing as 
may be prescribed and as the district Judge 
may designate in this behalf. 


(2) An appeal under sub-section (2) shall 
be preferred within such period as may be 
prescribed. 


Rest of the section is not reproduced as 
unnecessary for the purpose of this case 
Thus, we are able to see that a substantial 
right is conferred upon the unauthorised 
occupant against whom orders of eviction 
are passed to prefer an appeal. Section 5 of 
the Act also cast duties upon the second 
respondent before invoking section 6 of the 
Act. Itis not stated before us that before 
the impunged notice, any order of eviction 
has been passed, and any proceedings taken 
for securing possession. When a substantial 
right has been given to a party by the provi- 
sions of an enactment, the authorities con- 
cerned cannot ignore the same and invoke the 
provision which arises only subsequent to the 
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order ofdawful eviction that has to be passed 
under section 5 of the Act. Even if there is 
a mistake in the rule by stating that Form 
‘C is for section 5 (1) of the Act, that will 
not absolve the authorities concerned from 
passing an order of eviction as contemplated 
under section 5 of the Act. 


9, For all these reason the impunged notice 
is quashed with the result, the writ appeal 
is allowed, No costs. It is made clear that 
the authorities concerned can proceed to 
make an appropriate order of eviction 
pursaant to the enquiry already held. 


R. S. 


Writ appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
PRESENT.—K. B. N. Singh, CJ. and 


Sathiadev, J. 


The Workmen, Employed in Engine Valves 
Ltd., Madras, represented by the Secretary, 
Engine Valves Employees Union, Madras-16. 

s.. Appellant* 


y. 


The Management of Engine Valves Ltd, 
Madras-16 and another ..…. Respondents. 


Industrial Disputes Act (XIV of 1947), section 
1]-A—Applicability—Labour Court to apply 
section suo motu irrespective of any plea 
regarding the applicability—Two workmen 
charged-sheeted by management with assault- 
ing another worker—Doyestic enquiry 
misconduct — Workmen held guilty of 
misconduct and dismissed—Union raising 
Industrial Dispute—Dispufe referred fo the 
Government—Award passed—Writ petition 
filed by the workmen  dismissed—Appeal 
allowed and matter remitted. 


Held: When orders are passed subsequent 
to the enactment of section 11-A of the 
Industrial Disputes Act the Labour Court 
itself should take note of its existence. Its 





*W, A, No. 165 of 1977, 25th February, 1983. 


427 


applicability does not depend upon the 
workmen seeking relief by referring to it. 
When section 11-A of the Industrial Disputes 
Act has been incorporated with effect from 
15th December, 1971, a Labour Court func- 
tioning under the Act, is bound to apply such 
amendments which are carried out from time 
to time, irrespective of any plea raised 
pertaining to its jurisdiction. It is clear from 
the decisions of the Courts that subsequent 
to the introduction of section 11-A whena 
jurisdiction had been conferred on the 
Tribunal to satisfy itself about the 
correctness of the findings of misconduct, the 
Labour Court has to exercise the jurisdiction 
enjoined upon it under the provisions of the 
Act. Itis not for the workman to plead an 
incidental and consequential relief made 
available to him by statute and no manage- 
ment can be heard to plead that, a 
statutory benefit should not be extended to 
an affeeted workman. The Labour Court 
suo motu has to apply section 11-A irrespec- 
tive of whethera workman had mentioned the 
said section or not, and pleaded for reliof 
thereunder or not. [Para, 13.] 


The contention that the stage for interference 
under section 11-A by the Tribunal is reached 
only when it has to consider the punishment 
after having accepted the finding of guilt 
recorded by the employer is not correct. In 
satisfying itself about the correctness of the 
finding it must re-appraise the evidence and 
find out whether the misconduct alleged has 
been made out or not. [Para, 16.] 


When a charge framed has to be proved to 
the hilt on the evidence recorded, it would 
not subserve she purpose, unless the con- 
stituted authority analyses the evidence on 
record and gives valid reasons. In the instant 
case inspite of the evidence ofan eye witness, 
that he had not seen “A” and more so when 
none of the other eye withesses mentioned by 
him in the complaint has been examined there 
ig no reason why the uncorroborated evidence 
of the complainant alone should be acted 
upon. When there is no discussion of this 
aspect by the Tribunal, the contention of the 
appellant that there has been not only 
non-consideration of valid materials, but 
there has been a misreading of the evidence 
deserves to be accepted. [Para, 28.] 
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Appeal under Clause 15 ofthe Letters 
patent against the order of Mr, Justice 
Mohan, dated 25th February. 1977 and 
made in the exercise of the Special 
Original Jurisdiction of the High Court in 
Writ Petition No. 7315 of 1977 presented 
under Article 226 of the Constitution of India 
to issue a writ of cerftorar{ calling for the 
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records relating to I. D, Ne. 95 of 1974 on 
the file of the 2nd respondent the Presiding 
Officer, Additional Labeur Court, Madras, 
and quash his award, dated 30th June, 1975 
and published in the Tamil Nadu Govern- 
ment Gazette, dated 13th August, 1975. 


Row and Reddy, for Appellant. 


N. Balasubramanian, for Respondent. 
The Judgment of the Court was delivered by 


Sathtadev, J—This appeal is preferred 
against the judgment in W. P. No. 7315 of 
1975, which in turn confirmed the order of 
the Additional Labour Court, Madras, in 
I. D. No. 95 of 1974, dated 30th June, 1975, 
holding that the dismissal of two workmen 
named Ambalavanan and Muralidharan by 
the first respondent-Management of Engine 
Valves Limited, Madras, was correct. Firat 
respondent charge-sheeted these two persons 
under Exhibits M-2 and M-3, dated 19th 
March, 1974, stating that the worker by 
name P. Shankar had reported to them under 
exhibit M-1, dated 18th March, 1974, that at 
about 5.25 Pp M. on l5th March, 1974, they 
assaulted him for having given over-produc- 
tion, at a place nearly one kilometre away 
from the respondent-company, and hence, 
clauses 16(h) and 16 (£) of the Standing 
Orders of the Company had been violated. 
They submitted their explanations under 
Exhibits M-4 and M-5 claiming that at about 
5.40 p. m. on that day, they were discussing 
with the other workmenin the factory 
itself regarding the talks going on 
with the Management. A domestic enquiry 
was conducted, in which the Management 
examined 6 witnesses and the workmen 
examined 9 witnesses, and the Enquiry 
Officer in his finding’under Exhibit M-9, 
dated 10th April, 1974, held that the work- 
men were guilty of misconduct falling under 
the latter part of clause 16 (¢) of the Stand- 
ing Order, it being commission of a serious 
act of misconduct viz., an act subversive of 
discipline. First respondent herein (herejn- 
after referred to as Management) passed 
orders of dismissal under Exhibits M-13 and 
M-14, dated 23rd April, 1974. Aggrieved 
against the said order, the Union raised an 
industrial dispute, which in turn resulted in 
the dispute being referred by government to 
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second respondent, who passed the award on 
30th June, 1975. 


2. Mr.N. G. R. Prasad, learned counsel 
for the appellant, contends that the Labour 
Court has misunderstood the law applicable 
to the reference made to it, and there being 
a failure to invoke section 11-A ofthe Indus- 
trial Disputes Act, the award being illegal, 
the learned Judge ought to have remitted 
the matter for proper disposal. He would 
further state that there being a misreading of 
the evidence on record, any attempt made to 
render a finding on the alleged misconduct, 
should have been taken note of by the 
learned Judge, and there being patent errors 
committed, the appellant is entitled to the 
relief, as prayed for. 
l 


3. Mr. M. R Narayanaswamy, learned 
counsel for Management, would submit that 
when appellant at no point of time, till the 
. filing of the writ petition, having invoked 
section 11-A, the Labour Court suo motu 
cannot be expected to apply it. Inspite of 
whatever the Labour Court might have 
observed in para. 12 ofits order pertaining 
to its jurisdiction, since it had dealt with the 
evidence on record and found that the order 
of dismissal is justified, appellant can no 
longer plead about any misreading of 
evidence by it. Learned Single Judge has 
also carefully gone through the evidence and 
found no valid ground existing for holding 
that the dismissal was not justified. When 
there is absence of pleading, rested on 
section 11-A, appellant cannot make it a 
ground for the matter being remitted. 


4. Itis the admitted case that, till the filing 
of the writ petition, at no point of time, 
appellant had ever specifically mentioned 
section 11-A to be applied. This section 
came into force with effect from 15th 
December, 1971. The Management passed 
orders of dismissal on 23rd April, 1974. 
Labour Court passed its order on 30th June, 
1975. Even the occurrence is said to have 
taken place, only on 15th March, 1974. 
Therefore, when orders have been passed 
subséquent to the enactment of section 11-A, 
would it be applicable only if the workmen 
seek for relief by referring to it or would it 
be obligatory on the part of the Labour 
Court itself to take note of its existence, and 


429° 


find out as to what extent it would pe 
relevant for the disposal of the reference? 


5, On the scope and applicability of section 
11-A, the earliest of the decisions is that 
reported in Workmen of Firestone Tyre & ` 
Rubber Co. v. Management}. Itwas held 
therein by the Supreme Court that: 


“*... The words ‘‘in the course of the adjudica- 
tion proceeding the Tribunal is satisfied that 
the order of discharge or dismissal was not 
justified” clearly indicate that the Tribunal 
is now clothed with the power to reappraise 
the evidence in the domestic enquiry and 
satisfy itself whether the said evidence 
relied on'‘by an employer established the 
misconduct alleged against a workmen. 
What was originally a plausible conclusion 
that could be drawn by an employer from 
the evidence, has now given place toa 
satisfaction being arrived at by the 
Tribunal that the finding of misconduct, is 
correct. The limitations imposed on the 
powers of the Tribunal by the decision in 
Indian Iren & Steel Co. Ltd. case?, can no 
longer be invoked by an employer. The 
Tribunal] is now at liberty to consider not 
only whether the finding of misconduct 
recorded by an employer is correct, but 
also to differ from the said finding if a 
proper case is made out. What was once 
largely in the realm of satisfication of the 
employer, has ceased to be so, and now it 
is the satisfaction of the Tribunal ihat 
finally decides the matter”. 


It then held that even now the employer is 
entitled to adduce evidence for the first time 
before the Tribunal even if he had not held 
an enquiry or the enquiry held by him ig 
ane to be defective. Then it proceeded to 
old: 


*‘...To come to a conclusion either way, the 
Tribunal will have to  reappraise the 
evidence for itself. Ultimately it may hold 
that the misconduct itself is not proved or 
that the misconduct proved does not 
warrant the punishment of dismissal or 


yy 
1. (1973) 1_ L. L. J. 278 : (1973) 1 SC. C. 813 : 
1973 Lab. I.C 851 :(1973)3 S.C. R. 587:A. 1I. R. 
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ischarge. In other words, the Tribunal 
may hold that the proved misconduct does 
not merit punishment by way of discharge 
or dismissal. It can, under such circum- 
stances, award to the workman any lesser 
punishment instead. The power to 
interfere with the punishment and alter the 
same has been now conferred on the 
Tribunal by section 11-A”’. 


Hence, the contention raised that the stage 
for interference under section 11-A by the 
Tribunal is reached, only when it has to 
consider the punishment after having accepted 
the finding of guilt recorded by an employer, 
was rejected, and held as above. 


6. Referring to an earlier decision of that 
Court in Indian Iron and Steel Company 
Limited and another v. Their Workmenk, it was 
pointed out that previously the Tribunal had 
no power to interfere with a finding of 
misconduct recorded in the domestic enquiry, 
unless the infirmities like want of good faith, 
victimisation, unfair labour practice, etc., on 
the part of the management exist. After sec- 
tion 11-A was incorporated, ‘‘the Tribunal is 
now at liberty to consider not only whether 
the finding of misconduct recorded by an 
employer is correct, but also to differ from 
the said finding if a proper case is made out” 
Hence, itis mot the satisfaction of the 
employer which is sufficient, but the Tribunal 
has to satisfy itself by considering the 
evidence on record. 


7. Considering as to whether an Arbitrator 
while functioning under section 10-A of 
Industrial Disputes Act, should take, note of 
section 11-A it was held by the Supreme 
Court in Gujarat Steel Tubes Ltd. vy. 
G. S T. Mazdoor Sabha® that such an 
Arbitrator wil] have to take a decision keep- 
ing inviewthe spirit of section 11-A, thus 
emphasising the important role assigned to 
section 11-A, in dealing with the termination 
order passed against the workmen. 


8. A Division Bench of this Court in Sri 
Gopalakrishna Mills Private Limited y. 





l. 1958 S.C J. 285: (1958) M. L. J. (Cri.) 
266: A. I. R. 1958 S C. 130. 

2. (1980) 1 L L.J. 137:(1980) 2S.C.R. 146: 
(1930) 2 S.C.C. 583: (1980) Lab. I C, 1004: 
A.T. R. 1980 S.C, 1896. 
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Labour Courtt, recognises the power of the 
Labour Court to deal with the punishment 
imposed and the extent to whichit could 
interfere, but does not deal with the point 
involved herein. 


9. In K. Ramaswamy v. Government of 
Tamil Nadu’, it was held that when the 
appropriate Government passed an order 
under section 12 (5) refusing to refera 
dispute for adjudication, itis bound to take 
note of section 11-A thus stressing the signi- 
ficance of the section in dealing with rights 
of women. 


10. A Division Bench of Gujarat High 
Court in R. M. Parmar v. Gujarat Electricity 
Board, Baroda’, held, that it is not necessary 
for a workman to admit charges or to plead 
guilty in order to enable him to invoke the 
jurisdiction of the Court under section 11-A 
to reduce the penalty, and he need not with 
bended knees and folded hands plead before 
Labour Court for reduction of penalty, parti- 
cularly when he has been conferred witha 
right to invoke the said powers of the Labour 
Court under section 11-A for reduction of 
the penalty. 


11. In Rama Kant Misra v. State of Uttar 
Pradesh‘, the Supreme Court held that, before 
it can exercise the discretion conferred by 
section 11-A, the Court has to be satisfied 
that the order of discharge or dismissal was 
not justified in the facts and circumstances of 
the case. It was further held therein that, 
even if the miscondut is proved and a penalty 
has to be imposed, the extreme penalty of 
dismissal or discharge, whether justified on 
the facts and circumstances of the case, 
would have to be gone into, since a penalty 
must be commensurate with the gravity of the 
offence charged. It was held therein that the 
order of dismissal was not justified, and 
hence, the workman was directed to be rein- 
Stated with all the benefits. 


12. Mr. M. R. Narayanaswamy, learned 
counsel for management refers to M/s. Iron 
and Steel Company v. Their Workmen®, and 
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contends that prior to 15th December, 1971, 
it was held that the Tribunal could not act 
as a Court of appeal and substitute its own 
judgment for that of the management, and 
would interfere (¢) when there is want of good 
faith; (i) when there is victimisation or 
unfair labour practice; (iii) when the manage- 
ment has committed a basic error or viola- 
tion of a principle of natural justice; and (iv) 
whenon the materials, the finding is com- 
pletely baseless or perverse, and therefore, 
even subsequent to the decision rendered in, 
Workmen of Firestone Tyre and Rubber 
Company v. Management, unless the affected 
workmen invokes section 11-A none of the 
decisions above referred to, impels a Labour 
Court to apply section 11-A on its own. 
When there has been no pleading on this 
aspect, he would submit that none of the 
decisions above referred to, would be of any 
assistance to appellant at this belated stage, 
to ask for section 11-A to be applied, 


13. This Court considers that, when section 
LI-A had been incorporated with effect from 
l5th December, 1-71, a Labour Court 
functioning under the Act, is bound to apply 
such amendments which are carried out from 
time to time, irrespective of any plea raised 
pertaining to its jurisdiction. As pointed out 
in the decisions above referred subsequent to 
introduction of section 11-A when a jurisdic- 
tion had been conferred onthe Tribunal to 
satisfy itself about the correctness of the 
finding of misconduct, the Labour Court 
failed to exercise the jurisdiction enjoined 
upon it under the provisions of the Act. It 
is not for a workman to plead an incidental 
and consequential relief, which is made avai- 
lable to him by statute, and no management 
can be heard to plead that a statutory benefit 
should not be extended to an affected work- 
man. Unless, as pointed out in Workmen of 
Firestone Tyre and Rubber Company v. 
Managementi, the Tribunal satisfies 
itself about the correctness of the 
finding, it’s award would be illegal. Hence, 
this Court holds that a Labour Court suo 
motu has to apply section 11-A, irrespective 


es, 
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of whethera workman had mentioned the said 
section or not, and pleaded for relief there- 
under or not. ô 


14. Labour Court in unde rstanding the 
jurisdiction it could exercise, had stated as 
follows : 


et It is not the jurisdiction of this Court 
to decide whether the charge framed 
against the workman concerned had been 
established to the satisfaction of this Court. 
This Court has only to be satisfied whether 
the management was justified in coming to 
the conclusion that the charge against the 
workman was well-foumded on the evidence 
available and placed before the domestic 
enquiry. If there is evidence to show that 
the management had been actuated by any 
sinister motives or had indulged in unfair 
labour practice, or that the workman hed 
been victimised for any activities of his 
in connection with the trade union it might 
have had reasons to be critical of the 
enquiry held by the management vide the 
decision reported in Balipara Tea Estate v. 
Its Workmen)>....”’ 


It is needless to state thatit has proceeded 
to pass an award on an erroneous under- 
standing of its powers, as extracted above. 
It is sought to be contended by 
Mr. M. R. Narayanaswami, learned 
counsel for management, that this sentence 
is of no relevance, particularly when in the 
concluding portion, the Tribunal had 
analysed the evidence on record and found 
the dismissal valid. The learned single Judge 
has also held that ‘‘it is not open to the peti- 
tiomers to take advantage of the single 
sentence occurring in paragraph 12 of the 
award and make much out of it.” Labour 
Court has chosen to spell out to what extent 
it could exercise its jurisdiction when called 
upon to reappraise evidence. It is stated by 
it that on benalf of the workers, it was vehe- 
mently contended that the management had 
not examined anyone of the eye witnesses, 
apart from M. Ws. 2 to 6, and hence, 
the enquiry is vitiated and the findings are 
perverse. Itisto impress that it would not 
be open to the workmen to call upon it to 


reappraise the evidence, it had stated as 
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extracted above. When, in a crystal clear. 
manner, by referring to the decision in 
Bulipara Tea Estate v.Its Workmen’, it has 
circumscribed the jurisdiction which it 
could exercise, it could not be correct to 
characterise that it was a chance sentence in 
the award, which would not vitiate it. 
Labour Court having chosen to look at the 
evidence on record, only on the basis or 
principles laid down in the decision in 
Balipara Tea Estate’s case’, which was no 
longer good Jaw in the light of section 11-A 
having been enacted, whatever limited 
analysis it had made of the evidence, in the 
concluding portion of the order cannot be 
understood as done, in the light of what it 
could do under section 11-A of the Act. 
Hence, the learned Judge was not correct in 
holding that appellant is taking advantage of 
a single sentence, whereas itis only because 
of this approach Labour Court had failed to 
exercise its jurisdiction under section 11-A 
of the Act. This being one of the errors in 
the order of the learned Judge, with reference 
to the jurisdiction of the Labour Court, this 
appeal requires to be allowed. 


15. The next patent error pointed cut is 
that, the learned Judge had stated that the 
Labour Court “‘also considered the quantum 
of punishment as it is required to do so 
under section 11-A”, though in no part of 
the order, such a consideration had been 
made. This plea has to be straightway 
accepted because, it is not even the claim of 
the management that Labour Court had 
considered the quantum of punishment in 
any , pottion of its order. This is again, 
another error which entails setting aside the 
order of the learned Judge. 


16. The third error made out is that, the 
learned Judge has taken the view that section 
11-A confers jurisdiction on the Labour 
Court to reappraise evidence and consider 
and qiantum of punishment, only when it is 
satisfied that the order of discharge or 
dismissal was not justified. In paragraph 
28 in Workmen of Firestone Tyre & Rubber 
Company v. Management?, the Supreme 
Court rejected the contention that the stage 
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for interference under section 11-A would 
reach, only when it has to considered the 
punishment after having accepted the finding 
of guilt recorded by an employer, and 
proceeded to hold that, in satisfying itself 
about the correctness of the finding, it must 
itself reappraise the evidence and find out 
whether the misconduct alleged has been 
made out or not. To come to a conclusion 
either way, it will has to first reappraise the 
evidence for itself. Therefore, the conclu- 
sion of the learned Judge that “there is 
absolutely no infirmity” is not correct. 


17. As stated above, one of the objections 
tafien by Mr. Narayanaswamy, learned 
counsel for the management is that, when 
there is no ‘pleading on a substantial point, 
no relief could be extended under section 
11-A. To substantiate his contention, he first 
refers to J. K. Iron and Steel Co., Kanpur 
v. The Iron and Steel Mazdoor 
Union, Kanpur!, wherein it took into 
account that, when what was referred related 
only to the justification for retrenchment of 
workmen, whereas the award directed laying 
off by rotation of persons whose cases were 
not before Arbitrator, it was held that, the 
pleadings of the parties cannot be ignored, 
since the reason for requiring pleadings and 
issues, is to ascertain the dispute between 
parties; to narrow the area of conflict and to 
see just where the two sides differ. Taking 
note of the attitude of both the Arbitrator 
and the Appellate Tribunal, in basing their 
conclusions on irrelevant considerations and 
ignoring the relevant questions that arose for 
consideration out of the pleadings of the 
parties, the matter was remitted to the 
Tribunal for a proper decision after drawing 
up issues that arose out of the pleadings. 


18. Reliance is then made on Shankar 
Chakravartiyv. Britannia Biscuit Company?, 
in which it was laid down that— 


“« : Itis well-settled that allegation whic his 
not pleaded, even if there is evidence in 
support of it cannot be examined because 
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the other side has no notice of it and if 
entertained it would tantamount to granting 
an unfair advantage to the first mentioned 
party. Weare not unmindful of the fact 
that pleadings before such bodies have not 
to be read strictly, but it is equally true 
that the pleadings must be such as to give 
sufficient notice tothe other party of the 
case itis called upon to meet. This view 
expressed in Tin Printers (P) Ltd. v. 
Iudustrial TribunaP, commends tous The 
rules of fair play demand where a party 
seeks to establish a contention which if 
proved would be sufficient to deny relief 
to the opposite side, such a contention has 
to be specifically pleaded and then proved. 
Butif there is no pleading there is no 
question of proving something which is 
' not pleaded. This is very elementary”. 


19. What was dealt with inthe above deci- 
sion pertained to factual aspects and it was 
also recognised therein that the pleadings 
before such bodies are not to be read strictly, 
but it should be such as to put the other 
party on sufficient notice of what was being 


claimed. 


20. He then refers to Parry & Co. v. Judge 
2nd1. T. O. Calcutfa?, which after referring 
to J. K Iron & Steel Co.®, held, that a Labour 
Tribunal has to confine itself to pleadings 
and issues arising therefrom, and it is not 
open to it to fly off ata tangent disregarding 
the pleadings and reach any conclusion that 
it thought as just and proper. 


21. The following passsage in Maxwell on 
Interpretation of Statutes (llth Edition) 


is also relied upon: 


cc 00 Whenever a statute confers an 
authority todo a judicial act in a certain 
case, it is imperative on those so authorised 
to exercise the authority when the case 
arises and its exercise is duly applied for 


by a party interested and having a right to 





1. (1967) 2 L. L. J. 677 at 680. 
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make the application, and the exercise 
depends, noton the discretion of the Cousts 
or Judges, but upon proof of the particular 
case out of which the power arises......”. 


22. Atpage 286 of Craies on Statute Law 
(6th Edition), it is stated as follows: 


WF 2, When, “‘said the Court,” a statute 
confers an authority to doa judicial act in 
a certain Case, it is imperative on those so 
authorised to exercise the authority, when 
the case arises and its exercise is duly 
applied for by a party interested, and 
having the right to make the appli- 
cation ........” 


23. Rule 34 (2-A) of Tamil Nadu Industrial 
Disputes Rules, 1958 is read ofit to show that 
a Labour Court has to see the real issue 
involved in a matter, and therefore, unless 
the workmen seek for a specific issue framed: 
on section [1-A, its invocability is unavail- 
able to them. 


24 On behalf of the appellant, it is claimed 

that no doubt section 11-A has not been 

mentioned either in the claim statement or in 

its reply, but the relief asked for, was for 

reinstatement of the workmen with full back 

wages, continuity of service and other ' 
attendant benefits, which would mean that, 

the relief asked for being wider, the failure to 

refer to section 11-A had not in any manner, 

deprived the management to deal with its 

applicability, if only the Tribunal had chosen 

to hear the arguments on reappraisal of 
evidence. When it is the duty of the Labour 
Court to bear in mind the applicability of 
section 11-A, which is a statutory benefit 
conferred on the workmen, there is no need 
for any specific pleading on this aspect. 


25. Even if for any reason it be held that the 
Labour Court need not suo mofu refer to sec- 
tion 11-A, when not specifically mentioned, 
yet the failure to refer to the said section by 
its number would not deprive a 
workman of the fright to secure the 
benefit under section 11-A, because they 
have sought for reinstatement, which itself 


aid 


ig a sufficient indication to the management 
toplace the necessary materials as to why 
such a relief should not be granted and which 
would adequately meet the requirements, 
which have to beplaced by the management 
under section 11-A. 


26. One other point taken by appellant is 
that, Labour Court misread the evidence on 
record, if for any reason it be held that it 
had applied section I1-A inspite of what it 
stated about the jurisdiction which it would 
exercise relying upon Balipara Tea Estate}. 
It is contended that so far as Ambalavanan 
is concerned, M. Ws. 2 and 6 have stated 
that they have not seen him at the place of 
the occurrence. The enquiry officer has 
stated that as regards D-1, both M. Ws. 2 
and 6 say thatthey did not see him”. 
Itis only M. W.1 Shankar, who claims to 
have been assaulted, has stated in his com- 
plaint, that Ambalavanan had questioned 
him as to why he was giving higher produc- 
tionand if on the following Monday he 
repeats such performance, he would be 
beaten, and so stating beat him. 


27. Ithas been the claim of the appellant 
that, when management had not examined 
anyone of the eye witnesses mentioned in the 
complaint, apart from M. W. 2, and when he 
has stated that Ambalavanan was not seen 
by him, the finding of the enquiry officer that 
` he was guilty of misconduct is perverse, when 
no valid grounds were stated as to how far 
the claim of M. W. l alone could be acted 
upon. When this aspect was highlighted, 
Labour Court stated that it had no jurisdic- 
tion to reappraise the evidence. It is for the 
limited aspects, as laid down in Balipara Tea 
Estate}, it had referred to the evidence 
tendered before the enquiry officer. in so 
doing, it stated that the evidence of M. Ws. l, 
Zand M. W. 6 clearly and sufficiently prove 
that these two workmen did assault the 
complainant for having given higher produc- 
tion. It is this solitary sentence which is 
relied upon by the learned counsel for 
management, to plead that the evidence on 
record in respect of both of them having 
been analysed in this manner, it is to the 
effect that the Tribunal had chosen to act 
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upon the uncorroborated claim of M. W. 1 
and found that Ambalavanan had also 
assaulted Shankar. The learned single Judge 
also held that these observations are general 
in character. s 


28. When a charge framed has to be proved 
to the hilt on the evidence recorded, it would 
not subserve the purpose, unless the con- 
stituted authority analyses thə evidence on 
record and gives valid reasons as to why 
inspite of the evidence of an eye witness, 
that he had not seen Ambalavanan, and 
more s0 when none of the other eye 
witnesses mentioned by him in the complaint 
having not been examined, the uncorroborat- 
ed evidence of the complainant alone should 
be acted upon. When there is no discussion 
on this aspect by the Tribunal, the conten- 
tion of the appellant that there has been not 
only non-consideration of valid materials, 
but there has been a misreading of the 
evidence, deserves to be accepted. 


2). Reliance is placed on Kumari C. Gabrie 
v. Sfate of Madras}, wherein it was held 
that in all enquiries, judicial, departmental, 
or other, not only in the procedural stages, 
but also in dealing with the evidence and the 
materials on record when drawing up the 
final orders, it must be done fairly, and one 
of the essential requirements is that the con- 
clusion must be rested on the evidence and 
not on matters outside the record. It should 
not be based on a misreading of the evidence. 
Such requirements being basic cannot 
be whittled ‘down; whatever be the nature 
of the enquiry, justice should manifestly 
appear to have been done. Per contra 
learned counsel for the management, 
would plead that the standard of proof 
required in such proceedings is not akin to 
what takes place in a trial in criminal Courts 
or in civil Courts, and there is no need for 
the Tribunal to give elaborate reasons for 
the conclusions or findings rendered by it. 
To sustain this contention, he first refers to 
Balipara Tea Estate case4 which was rendered 
by the Supreme Court prior to section 11-A, 
holding that an Industrial Tribunal need not 
deal with the merits of the matter afresh, as 
if it were a trial for a criminal offence, and in 


a oao 
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that case, the Tribunal had misdirected itself 
in insistlng upon conclusive proof of guilt by 
the management adducing the necessary 
evidence, since it was well settled thata 
Tribunal had to find out only whether there 
was justification for the management to 
dismiss an employee and whether a case of 
er aa has been made out in the enquiry 
itself. 


30. In Union v. Sardar Behadur', which 
dealt with disciplinary proceedings taken 
against a Central Government servant, it was 
held that, such a proceeding is not a criminal 
trial and therefore, the scope of proof 
required is that of preponderance of probabi- 


lities and not proof beyond reasonable 
doubt. 
31. Dealing with the case of a bus 


conductor in the State Transport undertak- 
ing in State of Haryana v. Rattan Singh’, it 
was reiterated that in a domestic enquiry the 
strict and sophisticated rules of evidence 
under the Evidence Act may not apply and 
all materials which are logically probative 
for a prudent mind are permissible, and that 
departmental authorities and administrative 
tribunals must be careful in evaluating such 
materials and should not glibly swallow, 
what is strictly speaking, not relevant under 
the Evidence Act. The sufficiency of evi- 
dence in proof of the finding by a domestic 
tribunal is beyond scrutiny. Absence of any 
evidence in support of a finding, is certainly 
available for the Court to look into, because 
it amounts to an error of law apparent on 
the record. 


32, These decisions can be of no assistance 
to management, because; an Industrial 
Tribunal is duty bound to reappraise the 
evidence on record, and find out the correct- 
ness of the finding of misconduct. It 
cannot in a general manner touch upon the 
evidence without fully comprehending the 
evidence on record. No doubt a contention 
was raised resting upon the decision in 
Girija Nandini v. Bijendra Narain’, that it is 
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not the duty of the appellate Court, when it 
agrees with the view of the trial Court on the 
evidence, either to restate the effect of the 
evidence or to reiterate the reasons given by 
the trial Court, and that expression of general 
agreement with reasons given in the “decision 
which is under appeal, would ordinarily 
suffice. Such an approachis no longer avail- 
able to a Tribunal constituted under the 
Industrial Disputes Act, subsequent to 15th 
December, 1971. A reappraisal of evidence 
contemplates an elaborate and meticulous 
consideration of the evidence on record and 
reasons to be given for upholding the 
findings rendered in the domestic enquiry. 
It is to remove the menace of 
arbitrariness, unreasonable’ attitude in 
holding the enquiry, unfair approach 
made in the conduct of proceedings 
etc. Labour Courts, are now enjoined to 
scrutinise carefully and find out whether the 
misconduct alleged is established or not. It 
is to safeguard the vital interests of the 
weaker sections of the society, District 
Judges and Senior Judicial Officers are posted 
to function as Presiding Officers of Labour 
Courts, and they cannot in a hapazard or 
cursory manner touch upon the evidence 
on record ina general way and uphold the 
findings of the enquiry officer. This would 
be an unsatisfactory manner of discharging 
duties cast upon such officers. Having been 
assigned, to dispose of, only cases pertaining 
to Industrial Disputes, they are duty bound 


to meticulously consider the evidence 
on record and devote their utmost 
attention and care in finding out 


whether the misconduct alleged had been 
made out on the materials adduced in the 
enquiry. If only there had been a 
reappraisal of the evidence on record, then 
the Tribunal would have given a valid reason, 
asto why the sole testimony of M. W. 1 
alone should be acted upon in the instant 
matter, as against Ambalavanan. 


33. The learned single Judge also held, that 
there are only general observations, and in 
his view, it being not a criminal trial, there 
are no merits in the contention of the appel- 
lant about failure of the Labour Court in 
stating as to whose evidence it depends upon 
to hold the workmen guilty of the charges. 
This approach has ceased to exist nearly a 
decade back, and the cardinal duty ofa 
Labour Court is to carefully analyse the 
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evidence on record and give valid reasons 
for each one of the findings rendered by it. 
Amy half-hearted cursory and general] conclu- 
sions, for disposing of evidence on record, 
by using oft-repeated sentences, which could 
get in with any matter; andthe entire evi- 
dence tendered by parties to proceedings 
being summarily and in a whole-sale manner 
disposed of an unbelievable or bristles with 
inconsistencies and improbabilities as found 
by the enquiry officer, and hence claim is not 
made out etc., cannot any longer be counte- 
nanced or approved by this Court. Whatever 
limited discussion of evidence is made by 
the Labour Court in ;the concluding portion 
of its order, does not disclose any applica- 
tion of mind to the evidence on record, to 
the extent required under section 11-A of 
the Act. Hence, there being not only 
failure to consider the evidence on record, 
but also misreading of evidence, another 
illegality having been committed, the need 
has arisen for the matter being remitted to 
it, for proper disposal. 


34. Itis claimed that the principles laid 
down in Management, SRP Tools Ltd. v. 
Presiding Officer’, would apply, but 
Mr. M. R. Narayanaswami, points out that 
it was set asido in The Management of SRP 
Tools Ltd. v. Presiding Officer, Madras’, 


35. The other aspect is, whether it should 
be in respect of only Ambalavanan or it has 
to be redone in respect of both the workmen. 
When the order passed is beset with so many 
infirmities, particularly pertaining to the 
aspect of failure to exercise its jurisdiction, 
the matter has to be decided afresh in respect 
of both the workmen, 


36- Hence, for all the reasons above stated, 
this appeal is allowed with costs payable by 
first respondent, resulting in the matter being 
remitted to the Labour Court, Madras, for 
fresh disposal. Advocate’s fee fixed at 
Rs. 300. 


R. S. =e Appeal allowed 


SS aa 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, z 


PRESENT.—V, Balasubrahmanyan, J. 


Mohamed Noordeen Appellant* 


y. 


Ameena Ammal and another as 
Respondents. 


(A) Tamil Nadu Occupants of Kudiyiruppu 
(Conferment of Ownership) Act (XL of 1971), 
sections 2 (3), 3, 4—-Scope of section 4 Civil 
Court's jurisdiction if and how far ousted. 


(B) Tamil Nadu Occupants of the Kudiyiruppu 
(Protection from Eviction) Act (XXX of 
1961, different from Act XL of 1971)—Act 
XL of 1971 to be construed on its own terms 
—Suit for possession as settleeof a house 
and backyard under a settlement—Defen dant, 
son of settlor, in occupation since 1961— 
Allegation of defendant being a tenant under 
the plaintiff—Denial by the defendant—Suit 
dismissed by trial Court but decreed by 
District Court and confirmed in second appeal 
—Execution petition by decree-holder for 
delivery—Defendant claiming benefits under 
the Kudiyiruppu Act—Civil Court’s jurisdic- 
tion to decide—Claim if tenable—Execntion, 
if barred. 


In considering the question whether the 
judgment-debtor can claim the protection of 
the Tamil Nadu Occupants of Kudiyiruppu 
(Conferment of Ownership) Act, 1971, in 
execution proceedings relating toa decree 
for possession which had become final, 


Held: The Explanation of section 2 (3) of 
the Act enacts a rebuttable presumption that 
any person in occupation of a kudiyiruppu 
is an agricultarist or agricultural labourer. 
It is for the decree holder to rebut the initial 
presumption. {Para. 8.| 


The most important condition which the 
judgment-debtor has to fulfil for invoking 
section 3 is to establish that he was in occu- 
pation of the:kudiyiruppu on 19th June, 1971, 
The judgment-debtor was, in this case, in 
actual possession and prima faciehe is 
entitled to invoke section 3 and claim full 
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ownership as occupant. Even if the decree- 
holders Wish to contest the claim of the 
judgment-debtor to the benefit of the Tamil 
Nadu Act LX of 1971, the proper forum 
would be nota civilCourt but the autho- 
rised officer functioning under the Act. 
Section 4 of Act provides that if any disputes 
ariseas to whether any agriculturist or 
agricultural labourer was occupying any 
kudiyiruppu on the 19th of June, 197], for 
purposes of section 3 o0f the Act, sucha 
dispute shall be decided by the authorised 
officer. It may be that the Act leaves certain 
specified matters for being agitated before 
the civil Courts, such, for example, as the 
question of compensation. But it is quite 
clear from the section that where the statute 
empowers the authorised officer as a proper 
authority to determine any question arising 
under the Act, the civil court’s jurisdiction to 
that extent is negatived. It is further clear 
from the enactment of sections 3 and 4 of the 
Act that the authorised officer is the sole 
authority to decide the question as to whether 
an occupant ofa kudiyiruppu is entitled to 
ownership right, under section 3. Therefore 
the question whether the defendant can claim 
benefit under the Act, has ultimately to be 
decided only by the authorised officer. In 
this view also, the execution petition has got 
to be rejected. [Paras. 9 and 10.] 


When section 4 leaves for decision by the 
authorised officer the dispute as to whether 
an agricultural labourer was occupying a 
kudiyiruppu on 19th August, 1974, it leaves 
for decision the following matters : whether 
the person concerned is an agriculturist or 
agricultural labourer or not, whether the 
property under his ocupation is kudiyiruppu 
or not, and whether the person claiming the 
rights under section 3 was in occupation of 
the kudiyiruppu on 19th June, 1971 or not. 
Both the Acts, Tamil Nadu Occupants of 
Kudiyiruppu (Protection from Eviction) Act 
(XXXI of 1961) and Tamil Nadu Occu- 
pants of Kudiyiruppu (Conferment of Owner- 
ship Act, XL of 1971) may deal 
with the same subject—matter, but there are 
differences between the two Acts. The 
conditions precedent for the conferment of 
rights under the one Act are different from 
the conditions ander the other Act. It 
would not therefore, be proper 
to construe the provisions of the 
` Tamil Nadu Act XL of 1971 as though its 
provisions were controlled by the scheme 
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and structure of the earlier enactment, Tamil 
Nadu Act XXXVIII of 1961. Tamil Nadu 
Act XL of 1971 has to be construed and 
understood on its own terms and not with 
reference to any other enactment. 

[Para. 11.) 


The bar under section 25 of Tamil Nadu Act 
LX of 1971 is not couched in any difficult 
language. It is clear beyond doubt that the 
court’s jurisdiction is completely ousted in 
all matters which the authorised officer is 
empowered by or under the Act to determine. 
Under section 4 of the Aet read with section 
3, itis the authorised officer and the autho- 
rised officer alone who has got jurisdiction 
to decide the disputes between the owner and 
the occupior of the Kudiyiruppu in all ques- 
tions which arise between them concerning 
the rights conferred by section 3 of the Act. 

[Para. 13.] 


The judgment-debtor being entitled to the 
initial presumption in his favour that he is 
an agteiculturist or agricultural labourer it is 
for the decree-holder to institute appropriate 
proceedings before the authorised officer for 
the relevant relief in this regard. So far as 
the execution petition is concerned the Courts 
below were in error in ordering eviction. The 
execution petition is dismissed. 

. [Para. 14.] 


Cases referred to:— 


Ganesan v. Madurai Achari, (1979) 1 M. L.J. 
29:91 L. W. 6 : 1977 T. L. N. J. 437; 
Muniyandi v. Rajangam Iyer, (1976) 1 M.L.J. 
344 : 89 L. W. 249 : A. I. R. 1976 Mad. 287. 


oppen against the decree of the District 
Judge, East Thanjavur at Nagapattinam, 
dated 6th March, 1976, and passed in C. M. 
A. No. 79 of 1975. (E. P. No. 65 of 1975 in 
O. S.No. 71 of 1968 Court of the District 
Munsif at Nagapattinam). 


A. S. Hussain, for Appellant. 


T. R. Srinivasan, for Respondents. 


The Court made the following 


ORDER :—This_ civil miscellaneous second 
appeal arises out of execution proceedings. 
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It raises a question about the judgment- 
debtor’s right to claim the protection of 
Tamil Nadu Act XLof1971, called the 
Tamil Nadu Occupants of Kudiyiruppu 
(Conferment of Ownership) Act, 1971. 


2. This statute, Act XL of 1971, was 
invoked forthe first time in this case in 
execution proceedings. It was not an issue 
between the parties at any earlier stage. 
The subject-matter of the claim under the 
Act was a house and backyard in a village in 
Nannilam Taluk, This property and another 
figured as the subject-matter of the suit. 
The suit was for possession. The plaintiffs 
in the suit claimed ownership of the suit 
property as settlees under a registered 
deed of settlement of the year 1953. 
The defendant was a son of the settlor. He 
came to the village some time after the 
settlor’s death in 1961. He isin occupation 
of the house and backyard ever since. The 
suit was instituted in 1968. Inthe suit, the 
plaintiffs claimed that the defendant was a 
tenant under them on a monthly rent of 
Rs. 5. The defendant denied the tenancy. 
He denied the title of the plaintiffs. He 
asserted his own title to the property by 
adverse possession. This defence was 
accepted, and the trial Court dismissed the 
suit. On appeal by the plaintiffs, the 
District Court reversed the trial Court’s 
decision and decreed the suit. This decree 
was confirmed by this Court in second 
appeal. The plaintiffs-decree-helders there- 
upon filed an execution against the defendant 
for delivery of possession of the suit pro- 
perty. It was at this stage that the judg- 
ment debtor put forward his claim under 
Act XL of 1971. He contended that the 
statute had conferred on him ownership of 
the suit house and backyard, and, that being 
so, execution cannot be levied against him 
so as to uproot him from the property. The 
executing Court, however, rejected this 
contention and ordered delivery of posses- 
sion. The Court took the view that in the 
face of the decree for possession the judg- 
ment-debtor cannot avail himself of Act XL 
of 1971. Onappeal, the District Court took 
the same View as the executing Court. The 
District Court further observed that even in 
the execution proceedings, the judgment- 
debtor had not come forward with any evi- 
dence to establish the necessary facts which 
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would entitle him to the benefits claimed by 
him undér the Act. The Distritt Court 
accordingly confirmed the order for delivery 
of possession passed by the executing Court. 


3. In this civil miscellaneous second appeal 
preferred by the defendant-judgment-debtor, 
it is urged on his behalf that execution of the 
decree for possession is barred, because the 
suit house is his Kudiyiruppu within the 
meaning of Act XL of 1971. It is further 
urged that on the basis on which the plain- 
tiffs themselves had filed their suit in eject- 
ment and had obtained their decree for 
possession, there was no need for any 
further materials to sustain the judgment- 
debtor’s claim to be entitled to the benefits 
under the Act on the basis of continued 
possession of the Kudiyiruppu. 


4. Learned counsel for the decreeholders, 
on the other hand, submits that the decree 

for possession against the judgment-debtor 
had become final after his appeals had 

proved unsuccessful. It was urged that the- 
claim under the Kudiyiruppu Ownership Act 
does not lie at this stage. He submitted 

that the Tamil Nadu Act XL of 197] 

bars the jurisdiction of civil Courts only in 

respect of matters on which the authorised 

officer had jurisdiction to determine ques- 

tions arising under the Act. He pointed out 
that the only question within the exclusive 
jurisdiction of the authorised officer under 

the Act was to find out whether any agricul- 

turist or agricultural labourer was occupying 

any kudiyiruppu on 19th June, 1971, so as to 

enable him to claim ownership of the 

kudiyiruppu under section 3 of the Act. All 

Other questions such, for instance, as to 

whether the claimant was an agriculturist or 

not, whether he was a tenant or licence or 

not, were not within the exclusive jurisdic- 

tion of the authorised officer, and they were. 

therefore, not entirely outside the scope of 
the civil Court, and that a civil Court was 

not barred from entertaining and determin- 

ing such questions either in asuit or in other 
proceedings. 


5. Learned counsel sought support from a 
decision of a learned single Judge of this 
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On thẹ strength of this decision, 
learned counsel. submitted that the Courts 
below were right in entertaining and ordering 
the petition for executing the decree for 
possession against the judgment-debtor- 
appellant. 


6. Arguments on either side so put forward 
bear on the construction of the relevant 
provisions of the Tamil Nadu Occupants of 
Kudiyiruppu (Conferment of Ownership) 
Act, 1971. The Act, under section 3 auto- 
matically confers absolute title over a kudi- 
yiruppu if the person in occupation thereof is 
in occupation on 19th June, 1971 and is either 
an agriculturist or an agricultural labourer. 
Explanation I to section 2 (3) lays down a 
presumption that any person in occupation of 
akudiyiruppu must be deemed to be an 
agriculturist or agricultural labourer, unless 
the contrary is proved. 


7. Itisthe,case of the decree-holders that 
the judgment-debtor was not a tenant or 
licencee of the premises. This submission 
seems to me to be against the teeth of the 
decree-holders’ own case as put forward in 
the suit. It may be remembered that the 
whole basis of the suit was that the judgment- 
debtor who inducted into the suit properties 
subsequent to 1961 as a tenant on a monthly 
rent of Rs. 5. Indeed, one of the reliefs 
prayed for in the suit against the judgment- 
debtor was that he had fallen in arrears of 
rent. There was a prayer in the suit for 
recovery of arrears of rent in the sum of 
Rs. 175. It is, therefore, futile to claim that 
the judgment-debtor cannot qualify for 
rights of ownership under section3 of the 
Act as a tenant of the premises. 


8. It was then submitted that the judgment- 
debtor had not established that he was an 
agriculturist or an agricultural labourer 
entitled to the benefits of the Act. It was 
pointed out that apart from a bare assertion 
to that effect, the judgment-debtor had not 
adduced any evidence to support his claim 
in that behalf. This argument again misses 
the Explanation I to section 2 (3) of the Act 
which enacts arebuttable presumption to 
the effect that any person occupying a 
kudiyiruppu is an agriculurist or agricultural 
labourer until the contrary is proved. In my 
view, the learned District Judge was in error 
in requiring the judgment-debtor to establish 
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that he was an agriculturist or agricultural 
labourer and rejecting his claim under the 
Act for want of proof in that regard. What 
the learned District Judge ought to have done 
was to apply the presumption under the 
Explanation and call upon the decree- 
holders to adduce evidence to rebut the 
initial presumption in favour of the judg- 
ment- debtor. 


9. The most important condition which the 
judgment-debtor had to fulfil for invoking 
section 3 of the Act was to establish that he 
was in occupation ofthe kudiyiruppu on 19th 
June, 1971. On this question, there does 
not seem to be any controversy. As I earlier 
mentioned, according to the decree-holders’ 
own case, the judgment-debtor entered upon 
the possession of the suit properties sub- 
sequent to 1961. The prayer In the suit was 
for recevery of possession from the judgment- 
debtor. The trial Court, as I earlier 
mentioned, dismissed the decree-holders’ suit 
which meant that it was the appellate Court 
which decreed the suit on appeal, This was 
confirmed by this Court in Mohamed 
Nuruddin v. Ameena Ammal and Mohamed 
Abdullahi. Even after the decree passed by 
the first appellate Court, as confirmed by this 
Court, it became necessary for the deeree- 
holders to filean execution petition for actual 
delivery and possession. It is, therefore, 
quite clear that during the interregnum 
it was the judgment-debtor who was in 
actual physical occupation of the suit pre- 
mises. The suit was filed as early as on llth 
December, 1967 and right from that date, it 
was the judgment-debtor who had been in 
occupation of the suit premises. There can, 
therefore, be no doubt that he was in actual 
possession on the crucial date viz., 19th June, 
1971. It seems to me therefore that prima 
facie the judgment-debtor is entitled to 
invoke section 3 of the Act and claim the full 
ownership which has been conferred by that 
sectionon him as the occupant of the 
kudiyiruppu. 


10. Evenif the decree-holders wish to 
contest the claim of the judgment-debtor to 
the benefits of the Tamil Nadu Act XL of 
1971, it seems to me that the proper forum 
would be not a civil Court, but the authorised 


1, S.A. No. 95 of 1972, 
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officer functioning under the Act. Section 4 
of the Act provides that if any dispute arises 
as ‘to whether any agriculturist or agricul- 
tural labourer was occupying any kudiyiruppu 
on the 19th June,!1971, for purposes of section 
3 of the Act, such a dispute shall be decided 
by the authorised officer. Section 5 of the 
Act provides for an appeal to the aggrieved 
person against the order of the authorised 
officer. Sub-section (2) provides for the 
procedure to be prescribed by the rules. It 
is in this context that the provisions of sec- 
tion 23 of the Act are to be examined. sec- 
tion 23 provides : 


“Save as otherwise expressly provided in 
this Act, no civil Court shall have jurisdic: 
tion in respect of any matter which the 
Government are or the authorised officer 
is, empowered by or under this Act, to 
determine and no injunction shall be granted 
by any Court or other authority in respect 
of any action taken or to be taken in 
pursuance of any power conferred by or 
under this Act.” . 


It may be observed that the Act leaves 
certain specified matters for being agitated 
before the civil Courts such, for example, as 
the question of compensation. But it is quite 
clear from the section that where the statute 
empowers the authorised officer as a proper 
authority to determine any question arising 
under the Act, the civil Court’s jurisdiction, 
to that extent, is negatived. It is further 
clear from the enactment of section 3 and 
section 4 of the Act that the authorised 
officer is the sole authority to decide the 
question as to whether an occupant ofa 


kudiyiruppu is entitled to ownership rigbts’ 


under section 3. Therefore, this question, 
in any case, has ultimately to be decided only 
by the authorised officer. In this view also, 
the execution petition has got to be rejected, 


11. It is true that N.S. Ramaswami, J., 
had laid down a different understanding of 
the scope of the bar under section 23 of the 
Actin the decision reported in Ganesan v, 
Madurai Achari, According to the reasoning 
of the learned Judge while the authorised 
officer has got exclusive jurisdiction under 
section 4, that jurisdiction is limited only to 








i. (1979) 1M.L.J. 29: 91 L.W.6. 
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a determination of the question whether any 
agriculturist or agricultural laboufer was 
occupying any kudiyiruppu on the 19th June, 
1971. Ifthe parties are at variance on the 
question whether it wasa kudiyirupppu under 
the occupant or whether the occupant 
was a tenant or a licensee under the 
landlord, then these questions cannot be 
within the exclusive jurisdiction of the 
authorised officer under section 4 of the Act. 
The learned Judge observed thus : 


“It is not possible to read these provisions 
as conferring exclusive jurisdiction on the 
authorised officer to decide the question 
whethera siteisa Kudiyiruppu or not. 
The Act nowhere says that such a question 
is one that has to be decided by the 
Authorised Officer. As already seen, all 
that section 4 says is that if thereisa dis- 
pute as to whether an agriculturist or 
agricultural labourer was occupying a 
Kudiyriuppu on the 19th June, 1971 (—if 
he had so occupied, the ownership of the 
site would vest in him), this dispute has to 
be decided by the Authorised Officer. That 
does not mean that the question whether 
the site is a Kudiyiruppu, or not is 
within his exclusive jurisdiction. It should 
also be remembered that this Act is allied 
to the other Act, namely, the Kudiyiruppu 
Protection Act. It was already noticed 
that under the Act only an owner of a 
Kuddiyirrupu can approach the Authorised 
Officer to evict the tenant on any one of 
the grounds contained in section 3 (3) of 
the said Act, which presupposes that if the 
owner does not concede that the site isa 
Kudiyiruppu, he cannot possibly go to the 
Authorised Officer. Therefore, I am quite 
clear that even under the Kudiyiruppu 
Ownership Act the question whether a site 
is a Kudiyiruppu or not is within the 
jurisdiction of the civil Court. A decision by 
the civil Court on the point would be final. 
If, however, before any civil Court renders 
a decision on the question whether the site 
is 2 Kudiyiruppu or not, the dispute under 
section 4 (1) goes before the Authorised 
Officer, he may incidentally have to decide 
whether itis a Kudiyiruypu. But, if the 
civil Court has given a decision already, 
that would be binding on the parties.” 


I} MOHAMED NOORDEEN V. AMBBNA AMMAL (Balasubrahmanyan, J.) 


Tam unable to accept this view of the 
jurisdic¢{ion of the authorised officer as 
correct. It seemsto me that when section 4 
leaves for decision by the authorised officer 
the dispute as to whether any agricultural 
labourer was occupying a Kudiyiruppu on 
19th June, 1971, it leaves for decision the 
following matters: 


I. Whether the person concerned is an 


agriculturist oran agricultural labourer or 
not? 
Whether the property under his 


occupation is Kudiyiruppu or not? and 


3. Whether the person claiming the rights 
under section 3 of the Act was in occupation 
of the Kudiyiruppu on 19th June, 1971, or 
not? 


Ramaswami, J., has observed that the Act 
nowhere says that the controversy as to the 
nature of the Kudiyiruppu is to be settled by 
the Authorised Ofticer. Ido notagree with 
this view. Section 4 of the Act has to be 
read in line with section 3. Section 3 
confers full rights of ownership only onan 
agriculturist or agricultural labourer in 
occupation of the Kudiyiruppu on 19th June, 
1971. Any dispute concerning this right is 
the dispute which is referred to under section 
4. The words cannot be literally understood 
as to mean that only disputes as to the date 
of possession are to be decided by the Autho- 
rised Officer. It is implicit in the phraseology 
of section 4, when construed in line with, 
and in association with section 3, that all 
disputes which arise between a person in 
‘occupation and the owner of Kudiyiruppu are 
properly determined only by the Authorised 
Officer under section 4 subject to the right 
under section 3. I do not agree with the view 
of Ramaswami, J., that a civil Court has 
jurisdiction to decide the question as to 
whether a particular site is a Kudiyiruppu or 
not and if it decides that question, sucha 
decision shall be final and shall be binding 
on the parties. The learned Judge concedes 
that the Authorised Officer may incidentally 
have to decide whether it is a Kudiyiruppnu, 
thereby conceding that part of his function 
under section 4 is to decide that question. I 


M, L. J.—56 
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do not, therefore, see any logic behind the i 
theory that if a civil’ Court were to enter its 
finding that finding is binding on the parties; 
but not if the civil Court had not so rendered 
a finding. The learned Judge does not say 
what would be the position ifan Authorised 
Officer had gone into the matter already as 
to whether a particular site is a Kudiyirappu 
or not and whether any such finding can be 
canvassed before a civil Court when it had 
already been rendered by the Authorised 
Officer. It seems to me that the whole 
approach of the learned Judge has been con- 
ditioned by the fact that he had regarded the 
Tamil Nadu Occupants of Kudiyiruppu 
(Conferment of Ownership) Act, 1971, Tamil 
Nadu Act, XL of 1971 as one of a fascicule 
of Acts and hence it had to be construed in 
the light of the terms of another Act, the 
Tamil Nadu Occupants of Kudiyiruppu 
(Protection from Eviction) Act (Act XXXI of 
1961). The learned Judge says that under 
the Kudiyiruppu Protection Act, only the 
owner of Kudiyiruppu can approach the 
Authorised Officer to evict the tenant. 
According to the learned Judge, if the owner 
does not concede that the site is a Kudiyi- 
ruppu, he cannot possibly. go to the Autho- 
rised Officer. Even assuming that this view 
of the learned Judge is correct, I cannot see 
how it has any bearing on section 4 of Tamil 
Nadu Act No. XL of 1971. Both the Acts 
may deal with the same subject viz., the 
occupants of Kudiyiruppu in Tamil Nadu; 
but there is a difference between the two 
Acts with reference to the scope of the 
subject-matter. For instance, under Tamil 
Nadu Act XXXVIII of 1961 protection 
from eviction is granted to occupants 
of Kudiyiruppu only. in cases ,where 
the person in occupation was in occupation 
thereof on 31st March, 1959. Those who 
came to occupy Kudiyiruppus subsequent to 
that date are not entitled to such protection 
from eviction. Tamil Nadu Act XL of 1971 
does not state thatonly those who are 
entitled to protection from eviction under 
Tamil Nadu Act XXXVIII of 1961 would be 
entitled to conferment of ownership rights of 
the Kudiyiruppu under section 3 of the Act. 
On the contrary, it is provided under section 
3 of Tamil Nadu Act XL of 1971 that they 
must be in occupation ona particular date 
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i.e. on 19th June, 1971. That section does 
not say that the persons ‘claiming the rights 
under the Act ought to have been in occupa= 
tion of the Kudiyiruppu on 31st March, 1959, 
or any other later date or to be in con- 
tinuous occupation thereof. Secondly, there 
is a pertinent difference in the scope of the 
two Acts; In Tamil Nadu Act XXXVII of 
1961, the agricultural land is so defined as to 
exclude plantation. An  agriculturist or 
agricultural labourer is also similarly defined 
to exclude cultivators and workers in planta- 
tions. This exclusion is not to be found in 
the definitions of ‘‘agricultural land : agricul- 
turist and agricultural labourer’’ found in 
Tamil Nadu Act XL of 1971. In myview, 
it would be a mistake to construe the provi- 
sions.of Tamil Nadu Act XL of 1971 inthe 
light of the Tamil Nadu Act XXXVIII of 
1961. Inany case, I cannot accept the view 
that the Authorised Officer cannot look 
further beyond his nose, to go into incidental 
questions. In other words, an occupant may 
not be entitled to protection if his 
occupation is on any date later than 31st 
March, 1959; but he will none the less be 
entitled to claim ownership under section 3 
of the Tamil Nadu Act XL of 1971, if he 
establishes no more than that he was in 
occupation on 19th June, 1971. He will be 
entitled to such rights even though he was 
not in occupation on 31st March, 1959. A 
person may succeed in establishing his claim 
to ownership under the Tamil Nadu Act XL 
of 1971 even though he may not be entitled 
to protetion under Tamil Nadu Act XXXVIII 
of 1961. It may be that Tamil Nadu Act XL 
of 1971 conferring ownership rights has 
rendered otiose or nugatory the provisions of 
the earlier legislation. Suffice it to say that 
the two Acts are not identical. The con- 
dition precedent for the conferment of rights 
under the one Act is different from the con- 
ditions in the other Act. It would not, 
therefore, be proper to construe the provi- 
ions of the Tamil Nadu Act XL of 1971 as 
though its provisions were controlled by the 
scheme and structure of the earlier enact- 
ment, Tamil Nadu Act XXXVIII of 1961. 
Tamil Nadu Act XL of 1971 has to be con- 
Strued and understood on its own terms and 
not with reference to any other enactment. 


12. Learned counsel for the judgment- 
debtor cited, in his support, a Division Bench 
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decision reported in Muniyandi v. Rajangam 
Iyer', I am, however, not able to derive any 
support from that judgment since it deals 
with quite a different matter. Iam inclined 
to rest my decision on my understanding of 
the scheme, the language and the required 
purpose of Tamil Nadu Act XL of 1971. 


13. The bar under section 25 of Tamil Nadu 
Act XL of 1971 is not couched in any diffi- 
cult language. Itseems to me clear beyond 
doubt that the Court’s jurisdiction is comple- 
tely ousted in all matters which the Autho- 
rised Officer is empowered by or under the 
Act to determine. I am quite clear that 
under section 4 of the Act read with section 
3, it is the Authorised Officer and the 
Authorised Officer alone who has got the 
jurisdiction to decide the disputes between 
the owner and the occupier of the Kudiyi- 
ruppu on all questions which arise between 
them concerning the rights conferred by 
gection 3 of the Act. 


14. Forallthe above reasons, I hold that 
the Courts below were in error in rejecting 
the objections put forward by the judgment- 
debtor. I have earlier held that the judg- 
ment-debtor has at least established that he 
is a tenant in occupation of the Kudiyiruppu 
on 19th June, 1971, and he is entitled to 
invoke the initial presumption in his favour 
that he is an agriculturist or an agricultural 
labourer. This does not, however, preclude 
the decree-holders from instituting appro- 
priate proceedings before the Authorised 
Officer for the relevant relief in this regard. 
But so far as the execution petition 18 
concerned, I am quite satisfied that the 
Courts below were in error in ordering hi 
eviction 


15. Forall the reasons stated above, this 
civil miscellaneous second appeal is allowed 
and the orders of the Courts below are set 
aside and E. P. No. 65 of 1975 is dismissed. 
In the circumstances, there will be no order 
as to costs. 








R.S. Civil miscellaneous 

second appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:—V. Ratnam, J. 


Petitioner® 


Matha Pukhraj Ratanjee 
y. = 
Ganesh Mull Adaji Respondent. 


4A) Civil Procedure Code (V of 1908), Order 
21, rules 66 and 95—Decree on a promissory 
note—Judgment-debtor’s property, soldin 
execution and purchased by the decreeholder 
— Sale confirmed—Petition for delivery of 
property—Delivery not effected—Suit by 
judgment-debtor for cancellation of decree 
and interim injunction to restrain decree- 
holder from prosecuting the execution 
petition—Petition for delivery ‘“clased’— 
Judgment-debtor’s suit dismissed and also 
appeal therefrom—Another application by the 
decreeholder for delivery of possession— 
Whether maintainable—Closed’’— Meaning 
of. 


(B) Limitation Act (XXXVI of 1963), Articles 
134 and 136—Second application for delivery 
of possession whether continuation of earlier 
application—Application made within twelve 
years cannot be stated to be barred by limi- 
tation. 


The petitioner had obtained a decree on llth 
November, 1968 in O. S. No. 116 of 1967, City 
Civil Court against the respondent on a pro- 
missory note executed by him. The petitioner 
filed on 21st August, 1970, E. P. No. 5 of 1970 
for attachment and sale of the respondent’s 
immovable property to realise the decree- 
amount. Attachment was effected and sale 
followed, and the petitioner became Court- 
auction-purchaser. The sale was confirmed 
on 12th September, 1974. Thereafter the 
petitioner applied in E. A. No. 61 of 1975 for 
delivery of possession, which was ordered. 
Since however police aid was needed the peti- 
tioner filed E. A. No. 139 of 1975 on 24th 
March, 1975 for the purpose. The applixation 
was allowed and the property was directed to 
‘be delivered by 29th April, 1975. Meanwhile 
the respondent had filed O. S, No. 2406 of 1975 





*C.R.P.No, 3934 of 1981, 
25th November, 1982. 
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City Civil Court for cancellation of the decree’ 
madeinO S.No. 116 of 1967 against 
him and also applied for an  injuntion 
to restrain the petitioner from prosecfit- 
ing further proceedings in E. A. No.5 
of 1970. On 24th September, 1975 the 
Court made an Order. “Property not 
delivered as the petitioner received stay order 
from City Civil Court, Madras. Petition 
closed”. The respondent’s suit was dismissed 
on 28th February, 1979. The petitioner filed 
anapplication for restoration of E. A. No. 61 
of 1975. He had also filed E. A. No. 512 of 
1980 on 22nd April, 1980, asking for delivery 
of possession of the property contending 
that the closure order of 24th September, 
1975, was not due to any fault on bis part, 
it should be deemed to have been made for 
statistical purposes and not on merits, and he 
was entitled to file another applicationto 
revive and continue the eariler proceeding. 
The respondent resisted the application as 
barred by time. The District Court held 
that the application was barred by limitation. 


-In revision against the order, 


Held: The District Court’s observation 
regarding the endorsement of 24th September, 
1975, that the petitioner received stay order 
from City Civil Court, ‘Madras cannot be 
correct, is not justified. An endorsement 
solemnly made and acted upon by the Court 
resulting in the closure of the application 
cannot be got out of the way by merely 
describing it as incorrect. In the absence of 
materials showing conclusively such 
incorrectness, it has to be taken as represent- 
ing the correct state of affairs as brought to 
the notice of the Court on the basis of which 
the Court has acted. Even if it was incorrect 
in the absence of anything to connect the 
petitioner with it, the petitioner cannot be 
penalised or put to loss on that account. If 
the endorsement had therefore to be acted 
upon as a correct representation to the Court, 
it is clear that on 29th April, 1975, the Court 
felt there was some intermediate obstacle 
effectively precluding the petitioner from 
taking delivery and hence ordered the 
closure of the application. The order passed 
in E. A. No. 61 of 1976 on 29th April, 1975 
was not one passed on the merits but ono for 
statistical purposes. [Para. 7.) 


Admittedly, the eviction application for 
delivery of possession was filed into 
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“Court within the time prescribed 
for such applications under Article 134 of 
the Limitation Act. Itis also seen from the 
several orders spassed thereon, that the 
auction-purchaser on his part had taken all 
the necessary steps to secure delivery of 
ossession of the property purchased by him. 
ndeed the petitioner had also moved for 
police aid and secured the same as well, and 
the Court directed the’ delivary of the 
property to the petitioner. It was on that 
day the application was closed by the Court 
below by passing the order. Under the 
circumstances the order of closure in the 
earlier application for delivery of possession 
cannot be stated to be an order passed on 
the merits of the application but was 
one presented with a view to take it off the 

file of the Court for statistical purposes. 
[Para. 7.] 


The effect of such closure of application in 
execution for statistical purpose in well- 
settled. To ‘close’ an application onaccount 
of an inability to immediately carry out the 
order owing to an obstruction, for instance, 
tantamounts to the postponement of the 
carrying out of the order and this can be 
equated toa dismissal of the application. 
The Court treats the proceedings as closed 
only for statistical purpos:s. The earlier 
application must be still deemed 10 be 
pending and the subsequent application filed 
by the petitioner was only in the nature of a 
reminder to the Court drawing its attention 
to the pendency of the earlier application 
and requesting the Court to make the 
necessary steps to deliver effective possession 
of the property. For making such an appli- 
cation, there is no question ofapplicability of 
Article 134 or any other Article of the 
Limitation Act. [Paras. 7, 8.] 


It must be taken that in the present case 
Article 136 of the Limitation Act can be 
applied tothe order of delivery passed 
earlier and ifso done within twelve years 
therefrom the petitioner can seek to enforce 
the order for delivery by means of an appli- 
cation. In this view the subsequent applica- 
cation cannot be stated to be barred by 
limitation. [Para. 13.] 


Cases referred to:— 


Perumal v. Ramachandra Padayachi, (1982) 
1M. L. J. 65:(1981) 94 L. W. 674 ; 
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Shanbagavalli Ammal v. Damodaran, (19641) 
2 M. L. J. 267:77 L. W. 419: Rama- 
krishnayya v: Venkata Subba Rao, (1954) 1 
M. L. J. 89:1954 M. W. N. 283:A.1R. 
1954 Mad. 831 ; Pattannayya v. Pattayya, 
(1926) 50 M. L. J. 215: A. I. R. 1926 Mad. 
453 ; Subramania v. Angappa Asari, A. L. R. 
1930 Mad. 328 ; Appavoo v. Lakshmana, 
(1933)65 M. L. J. 805:38 L. .W. 347: 
A.I. R. 1933 Mad. 745; V. Swamigal v. 
K. Goundan, (1942) 2 M. L. J. 355 :55 L. W. 
569 (2): A. [. R. 1942 Mad. 718 ; Kotayya v. 
Narayana, (1943)2 M. L. J.450:A.1.R, 
1944 Mad. 60; Muthuveeranna v. Muthu- 
venkatarama, (1951) 1 M. L. J. 196:A LR. 
1951 Mad. 711 ; Ramakrishna Mudali v. 
Sivarama Prasad, 1956 An. W. R. 556: 
A. I. R. 1957 Andh. 73 ; Venkanna v. 
Bangararaju, (1964) 6 S. C. R. 251: A.L. R. 
1964 S. C. 1454 ; S. K. Sahgal v. Kishore 
Khanna, 1959 S. C. J. 1099: (1959) 2 
S. C. R. 364 : A. I. R. 1959 S. C. 809. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the District Court, Chingleput, dated 31st 
July, 1981 and made in E. A. No. 512 of 1980 
in E. P. No. 5 of 1970 in M. C. C.C. O. S. 
No. 116 of 1967. l 

Raghavan, M. S. Subramanian and 
K. Hariharan, for Petitioner. 


A. Ranga, for Respondent. 


The Court delivered the following 


JUBGMENT.—This civil revision petition, at 
the instance of the plaintiff/decree-holder/ 
auction-purchaser in O. S. No. 116 of 1967, 
City Civil Court, Madras, is directed against 
the order of the Court below in E. A. No. 5 
of 1970 in M. C. C. C. O. S.No. 116 of 1957, 
dismissing an application filed by him under 
Order 21, rule 95, Code of Civil Procedure, 
praying for delivery of possession of the 
property. f 


2. The circumstances giving rise to the civil 


revision petition may be stated as under - 
The respondent herein executed a promissory 
note in favour of petitioner on ist January. 
1964 on the footing of which O. S. No. 116 
of 1967 on the file of the City Civil Court, 
Madras, was instituted by the petitioner and 
a decree therein was also passed in his favour 
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on lith November, 1968. With a view to 
realise {he amounts due under the decree so 
obtained, the petitioner filed on 31st August, 
1970 E. P. No. 5 of 1970 for attachment and 
salo of the immovable property belonging 
tothe respondent. On 5th October, 1970, 
the property of the respondent was 
attached and the petitioner after obtain- 
ing (in E. A. No. 302 of 1972) from 
Court leave to bid and set off, became the 
purchaser of the property at the sale held on 
18th December, 1972. On 17th January, 
1973, the respondent herein filed an applica- 
tion under Order 21, rule 90, Code of Civil 
Procedure, to set aside the sale and along 
with that application filed E. A. No. 82 of 
1973 for accepting security. The application 
in E. A. No. 82 of 1973 was dismissed on 
12th September, 1974, when the application 
to set aside the sale filed under Order 21, 
rule 90, Code of Civil Procedure, had 
remained un-numbered. Consequent to the 
dismissal of the application in E. A. No. 82 
of 1973 on 12th September, 1974, the Court- 
auction-sale in favour of the petitioner was 
also confirmed on 12th September. 1974. 
Thereupon, on 10th February, 1975, the 
Petitioner applied in E. A. No. 61 of 1975 
for delivery of possession of the property 
purchased by him in the Court-auction-sale 
held on 18th December, 1972. On 13th 
February, 1975, on that application, delivery 
was ordered by 13th March, 1975. On 13th 
March, 1975, since the delivery warrant was 
not returned, the Court directed that the 
delivery warrant be awaited and the matter 
was posted to 2lst March, 1975. On 2lst 
March, 1975, the Court passed the further 
order to the effect that the property was not 
delivered for want of police aid and break- 
ing open of the lock. The matter was 
further adjourned to 2nd April, 1975, for 
steps. On 24th March, 1975, an application 
was filed by the petitioner in E. A. No. 139 
of 1975 to make available police aid and that 
application was allowed on 2nd April, 1975, 
and the property was directed to be delivered 
by 29th April, 1975. Meanwhile, on Ist 
April, 1975, the respondent herein instituted 
O. S. No. 2408 of 1975, City Civil Court, 
Madras, for cancellation of the decree in 
O. S. No. 116 of 1967 and in I. A. No. 6767 
of 1975 in O. S. No. 2408 of 1975, the res- 
pondent prayed for an interim injunction 
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restraining the petitioner from prosecuting 
further proceedings in E. P. No. 5 of 1970. 
That matter was fixed for hearing on 13th 
April, 1975. However, in E. A. No. 61 of 
1975, on 29th April, 1975, the Court passed 
the following Order : 


“Property not delivered as the petitioner 
received stay order from City Civil Court, 
Madras. Petition closed”. 


Meanwhile, on 23rd April, 1975, the respon- 
dent herein filed E. A. Nos. 180 and 181 of 
1975 seeking restroration of E. A. No. 82 of 
1973 dismissed on 12th September, 1974, and 
praying for a stay of further proceedings. 
Interim stay and notice was ordered on 26th 
April, 1975, and ultimately E. A No. 181 of 
1975 was closed as unnecessary on 29th 
April, 1975. E. A. No. 180 of 1975 even- 
tually was allowed on 31st August, 1976, and 
as a result thereof, the application filed by 
the respondent herein under Order 21, rule 
90, Code of Civil Procedure, was taken on 
file on 8th September, 1976, as E. A. No. 
465 of 1976 and was dismissed on the merits 
on 20th November, 1976. The petitioner on 
his part filed an application in September, 
1978 for restoration of E. A. No. 61 of 1975, 
but for some reason or other, which is not 
quite clear, the application does not appear 
to have been entertained. The suit instituted 
on O. S. No. 2408 of 1975 was dismissed on 
28th February, 1979. Again, the petitioner 
filled E.A.No.653 of 1979 praying to 
recognise the power of attorney. The peti- 
tioner also filed E. A. No. 660 of 1979 on 
20th March, 1979, for condoning the delay of 
10;months and 10 daysin filing the restoration 
application under section 5 of the Limitation 
Act. There was also another application 
filed by the petitioner on 20th March, 1979. 
along with &. A. No. 660 of 1979, which had 
remained unnumbered, for the restroration 
of E. A. No. 61 of 1975. The petitioner had 
also filed E.A.No.512 of 1980 on 22nd 
April, 1980, out of which the present civil 
revision petition has arisen, purporting to 


be one for delivery of possession of the 
property. Against the dismissal of O. S. 
No. 2408 of 1975, the respondent had 


preferred an appeal in A. S. No. 63 of 1980 
and that appeal also stood dismissed on 23rd 
June. 1980, and during the pendency of the 
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appeal, in C. M. P. No. 344 of 1980, the res- 
pondent had sought for and obtained stay of 
all further proceedings in O. S. No. 116 of 
1967. After thə dismissal of the appeal, 


on 27th June, 1980, the etitioner 
withdrew E. A. No. 660 of 1979 filed under 
section 5 of the Limitation Act. 

3, Inthe affidavit filedin support of 


E. A. No. 512 of 1980, the petitioner had 
reférred to the purchase of the property by 
him in Court-auction and the confirmation 
thereof on 12th September, 1974, the filing 
of E. A. No. 61 of 1975 for delivery of the 
property and the order for delivery passed 
therein, the institution of the suit in O. 5. 
No. 2408 of 1975 by the respondent herein 
and the filing of an application therein, the 
closure of E. A. No.6lof 1975 on 29th 
April, 1975, the proceedings initiated by the 
respondent herein under Order 21, rule 90, 
Code of Civil Procedure, and the dismissal 
thereof on 20th November, 1976 and stated 
that for no fault of his the application filed 
by him in E. A. No, 61 of 1975 had been 
closed on 29th April, 1975 and such closure 
should be deemed to be not on merits but 
oaly for statistical purposes and, therefore, 
he is entitled to file another application in 
the nature of a reminder to Court drawing 
its attention to the pendency of the applica- 
tion for delivery of possession and to request 
the Court to revive and continue the proceed- 
iags. However, the petttioner had prayed 
for the relief of delivery of the property 
through Court. 


That application was resisted by the respon- 
dent herein on the ground thatthe applica~ 
tion was barred by time. The confrmation 
of the sale in favour of the petitioner on 12th 
September, 1974 and the filing of an applica- 
tion by the petitioner for delivery in E.A. 
No. 61 of 1975 and the order for delivery on 
2nd April, 1975 were admitted. The posting 
of the case E. A- No. 61 of 1975 to 29th April, 
1975 wasalso not denied. The respondent 
further pleaded that though he had taken 
steps to set aside the sale, there was no legal 
impediment of any kind which prevented the 
petitioner from proceeding with his applica- 
tion for delivery filed in E. A. No. 61 of 
1975, but that the petitioner did not pursue 
his application. The respondent further 
stated that though the pətitioner had filed 
an application to excuse the delay in E. A. 
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No. 660 of 1979, that application was dis- 
missed as withdrawn on 27th June, 1980 and 
that the present application in E. A. No. 512 
of 1980 having been filed more than three 
years after the dismissal of the application 
filed by the respondent under Order 21, rule 
90, Code of Civil Procedure, would also be 
beyond time. The obstruction to delivery in 
E. A. No. 61 of 1975 should have been 
removed through Court, according to the 
respondent, and for his omission to do so, 
the petitioner has to thank himself. The 
respondent also put forth the objection that 
under Article 134 of the Limitation Act, the 
application in E. A. No. 512 of 1980 was 
barred as it had been filed beyond six years 
after the confirmation of the sale. A plea 
that the decree itself is void was also raised 
by the respondent. The application filed by 
the petitioner was also claimed to be barred 
by the principles of res-judicata or at any 
rate, by constructive res-judicata. On the 
aforesaid grounds, the respondent prayed for 
phe dismissal of E. A. No. 512 of 1980. 


4. The learned District Judge, Chengalpattu, 
who enquired into this application was of the 
view that the endorsement made on 29th 
April, 1975 in E. A. No. 61 of 1975 which led 
to the closure of E. A. No. 61 of 1975 cannot 
be correct, that after the termination of the 
proceedings initiated by the respondent in 
E. A. No. 465 of 1976 under Order 21, rule 
90, Code of Civil Procedure, on 20th 
November, 1976 there was no impediment 
whatever for the petitioner to take delivrey 
of possession and that the application in 
E. A. No. 512 of 1980 was barred. Dealing 
with the question whether the application 
filed by the petitioner can be regarded as one 
for revival or continuation of the earlier 
application in E. A. No. 61 of 1975, the 
learned District Judge concluded that on the 
facts in this case the application filed by the 
petitioner cannot be said to be one for Tevival 
of the earlier application for delivery. On 
these conclusions, the application was 
dismissed. Challenging the correctness of 
this order, the petitioner has preferred 
this civil revision petition. 


5. Mr. M. Raghavan, the learned counsel 
for the petitioner first submitted that E. A. 
No. 61 of 1975 was ‘closed’ on 29th April 

1975 and no final order therein was passed 
and such closure could only be for statistical’ 
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panon and the subsequent application in 
» A. No. 512 of 1980 was made only with a 
view to draw the attention of the Court to the 
pendency of E. A. No. 61 of 1975 and to pass 
further orders thereon and, therefore, the 
application filed by the petitioner could only 
be in the nature of an application for revival 
or continuation of the proceedings in E. A. 
No. 61 of 1975 and there being no prescribed 
time limit for making such an application, 
the present application should have been 
entertained and dealt with on the merits. In 
this connection, the learned counsel for the 
petitioner drew attention to certain decisions 
of this Court, which will be referred to later 
in the course of this judgment, to the effect 
that if the’ closure is without passing any 
final orders and for statistical purposes, then 


an application for revival or continuation- 


can always be filed which would really be in 
the nature ofareminderto Court drawing 
attention to the pendency of the proceedings 
before it requesting it to pass orders thereon. 
Alternatively, the learned counsel for the 
petitioner submitted that the application in 
E. A. No. 512 of 1980 was with a view to 
execute the order for delivery passed on 13th 
December, 1975 in E. A. No. 61 of 1975 and 
that such an application can be made within 
the time prescribed under Article 136 of the 
Limitation Act, namely, twelve years from 
that date and, therefore, the application 
made in E. A. No. 512 of 1980 on 22nd 
April, 1980 would be well within time. 
Reliance in this connection was placed by the 
learned counsel for the petitioner on the 
decision in Perumal v. Ramachandra 
Padayachi.. 


6. On the other hand, the learned counsel 
for the respondent submitted that even on 
the assumption thatthe sale was confirmed 
only on the termination of the proceedings 
initiated by the respondent herein 
in E.A. No. 465 of 1976 on 20th 
November, 1976, the application in E, A. 
No. 512 of 1980 having been filed only on 
22nd April, 1980 would be out of time as 
per Article 134 of the Limitation Act. It was 
also his further submission that there was no 
impediment in the taking of delivery of 
possession of the property by the petitioner 
as no stay order as such had been produced 





nce eae a 
1, (1981) 94 D. W. 674 : (1982) 1 M. D. J. 65, 


to establish that the petitioner was prevented 
from taking delivery of the property. 
However, the learned counsel for the respon- 
dent would not subscribe to the view taken 
by the Court below that the endorsement 
made on 29th April, 1975 in E. A. No. 61 of 
1975 cannot be correct, but would state that 
E. A. No. 1975 was allowed to be closed only 
onaccount of the inaction of the petitioner 
and cannot, therefore, he called as ‘closure’ 
for statistical purposes. Thelearned counsel 
would also admit that an erroneous act of 
Court, if one such is established, should not 
prejudice the rights of parties. A faint 
argument was also attempted to be raised 
that the decree obtained by the petitioner 
herein in O. S.No. 116 of 1967, City Civil 
Court, Madras, is void. To substantiate 
the aforesaid submissions, the learned 
counsel for the respondent relied on the deci- 
sions in Shanbagavalli Ammal v. Damodaran! 
and Ramakrishnayya v, Venkata Subba Rao? 


7. In order to appreciate these contentions 
raised, it would be necessary first to consider 
the nature and effect of the order passed on 
29th January, 1975, in E. A. No. 61 of 1975, 
Admittedly, that application for delivery of 
possession was filed into Court within the 
time prescribed for such applications under 
Article 134 of the Limitation Act. It is also 
seen from the several orders passed thereon, 
that the petitioner, on his part, had takenjall 
the necessary steps to secure delivery of 
possession of the property purchased by him. 
Indeed, the petitioner had also moved 
for police aid and secured the same 
as well and the Court directed the 
delivery of the property to the petitioner 
by 29th April, 1975. It was on that day the 
application in E. A. No. 61 of 1975 was 
closed by the Court below by passing the 
order referred to earlier. The learned 
District Judge, in the course of paragraph 5 
of the order, has stated that the endorsement 
that the petitioner received stay order from 
City Civil Court, Madras cannot be correct. 
A perusal of the order passed by the Court 
below does not in any manner bring out the 
basis for this conclusion of thelearned District 
Judge. An endorsement solemnly made and 
acted upon by the Court resulting in th 
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‘closure of an application cannot be got out 
of the way by merely describing it as in- 
correct. In the absence of any materials 
showing conclusively that the endorsement 
was incorrect, it has to be taken as represent- 
ing the correct state of affairs as brought to 
the notice of the Court on the basis of which 
the Court had also acted. Even on the 
footing’ that the statement was an incorrect 
one, in the absence of anything to connect 
the petitioner with such an incorrect state- 
ment the petitioner cannot be penalised or 
put to any loss on that account. Itis indeed 
unfortunate that the Court below has 
proceeded on the assumption regarding the 
incorrect nature of the endorsement made 
on 29th April, 1975. Thatendorsement had, 
therefore, to be acted upon as acorrect 
representation to Court, and if so done, it is 
clear that on 29th April, 1975, the Court was 
of the view that there was some kind of 
intermediate obstacle which would effective- 
ly prevent the petitioner from taking deli- 
very Of possession of the property purchased 
by him in court-auction and, therefore, had 
ordered the closure of the application with- 
out passing any final order touching upon 
the entitlement of the petitioner to delivery 
of possession of the property. Under those 
circumstances. the order passed in BE. A. 

No. 61 of 1975 on 29th April. 1975, cannot 

be stated to be an order passed 

on the merits of the application. but one 

pronounced with a view to take E. A. No. 61 

of 1975 off the file of the Court for statistical 

purposes. Indeed, the effect of closure of 
applications in.execution for statistical pur- 
poses is well-settled. To close an application 
on account of an inability to immediately carry 
out the order owing to an obstruction, for 
instance, tantamounts to the postponement of 
the carrying out of the order and this cannot 
be equated to dismissal! of the application. 

The Court treats the proceeding as closed 

only for statistical purposes, 


8. A Division Bench of this Court in 
Pattannayya ¥. Patfayyat, had to consider 
whether an application filed by the decree- 
holder on 3rd September. 1921 was in time, 
having regard to the earlier order passed in 
1915 on another execution application, which 
was well within time, to the effect that one 
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item was delivered and the petition wa8 
recorded. The Courts below dismigsed the 
application as being barred by time. But 
Jackson, J., took the contrary view and on 
further appeal, the Bench pointed out the 
procedure to be followed by Courts 
executing the decree and stated that 
the passing of an order like the lodging of 
the petition, or recording it or striking it off, 


is not provided for at all and it 
is only to adjourn matters sine die 
the phraseology ‘lodged’ or ‘recorded’ 


‘struck off’ had been used, but that the appli- 
cation would still be on the record of the 
executing Court. Further, it has been pointed 
out by the Bench that to speak ef a revival of 
a petition which had not been dismissed 
would be incorrect and any subsequent appli- 
cation is only intended to call the attention 
of the Court to the fact that the petition has 
to be proceeded with, as no party should 
suffer by redson of the Court keeping the 
matter pending on its file. In that view, it 
was held that the execution petition filed in 
1915 was pending and that the subsequent 
application filed was not barred. Pandalai, J. 
in Subramnian v. Angappa Asari}, referred to 
the procedure of closing or striking off of 
such proceedings on statistical or admini- 
Strative grounds and stated that such dis- 
posals are not judicial ones and that for pur- 
poses of limitation, they must be regarded as 
surviving or continuing. Walsh, J., in 
Appavoo v. Lakshmana®, had to consider 
whether an application for delivery of posses- 
sion of the property which was closed on 22nd 
September 1921 would bara fresh similar 
application filed on 3rd March, 1927. The 
order ‘closed’ on the petition dated 22nd 
September, 1921, according to the learned 
Judge, was not a proper disposal and that 
the application dated 3rd March, 1927 should 
be regarded as a reminder to the Court to 
proceed with tre original petition on which 
delivery was ordered and which was never 
properly disposed of and, therefore, the later 
application was not time-barred. The peti- 
tions filed subsequent to the passing of the 
order ‘closed’ on the application dated 22nd 
September, 1921 and before the filing of the 
application on 3rd March 1927 were all 
regarded as reminders to Court that the 





1, A. I.R. 1930 Mad. 328. 
2. (1933)65 M. L. J. 805% 38 L.W. 3471 
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petitioner was pending and in this view, the 
plea Of limitation was overruled. 
V. Swamigal v. KĘ. Goundan* dealt with a 
petition for delivery of possession wherein 
excepting one item, the rest of the items were 
delivered and as the auction-purchaser 
apprehended obstruction, he stated that 
possession of that item could be taken later, 
which was recorded by the Court on 2lst 
September, 1936 and the petition was dis- 
missed. On 26 August, 1939, another appli- 
cation for delivery was filed on the ground 
that the later application must be considered 
to be a continuation of the prior application 
and, therefore, that application would be in 
time, The application was dismissed as barred 
by time by the Courts below Kuppuswami 
Ayyar, J., however, construed the order 
passed on 21st September, 1936 as one based 
„on an apprehension of obstruction and 
expressing want oftime to take posses- 
sion with the police help and, there- 
fore, it was the duty of the Court to have 
posted the petition to some other date It 
was also pointed out by the learned Judge that 
since the party was not at fault, the dismissal 
of the petition must be considered to bean 
order adjourning the same sine die till such 
time as steps are taken. The learned Judge 
held that the application was in time. In 
doing so he followed the judgment of Burn, J , 
in C. M. A. No. 5:0 of 1940. Horwili, J., 
in Kotayya v. Narayana? had to consider 
whether an application filed by the decree- 
holder on 1ilth February, 1941, after the 
striking off of the earlier application filed by 
him on 2nd February, 1938, would be in time. 
The application came to be struck off because 
ofan obstruction. It was pointed out by 
the learned Judge that if there was a default 
in the prosecution of the application on the 
part of the auction- purchaser, then the dis- 
missal is a final order disposing of the appli- 
cation. But,if the application had been 
merely closed for no fault of the auction- 
purchaser, then the application for delivery 
must still be deemed to be pending. 
Panchapakesa Ayyar, J, in Muthveeranna v. 





1, (1942)2 M.L. J. 355: 55 L. W. 569 (2): 
A. I.R. 1942 Mad. 718. 
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Muthuvenkatarama', has pointed out that 
despite the use by Court of expressions like 
‘struck off’, ‘lodged’, ‘recorded’ or ‘closed’, 
if the reliefs prayed for or some of them 
remain undisposed of without being covered 
by final orders either granting or refusing 
them, the petitions will continue to remain 
on the file of the Court and that it was 
the duty of the Court to effectively and 
validly dispose of petitions and that when a 
petition is closed for statistical purposes, it 
must be deemed to be pending and should be 
proceeded with In Ramakrishna Mudali ~. 
Sivarama Prasad’, the sale in favour of the 
decree-holder was confirmed on 4th January, 
1944 and anapplication for delivery of posses- 
sion was made under Order 21, rule 95, Civil 
Procedure Code. But owing to the obstruction 
offered by the  judgment-debtor, the 
application was dismissed on 22nd July, 1946. 
Another application was filed on4th July, 1947 
and an objection was raised that the applica- 
tion was barred. The Court pointed out that 
the prior application, notwithstanding its 
dismissal, must bə deemed to be pending and 
that fresh application for delivery was 
only in the nature of a continuation of the 
former one and the application was, there- 
fore, held to be in time. The Supreme Court 
in Venkanna v. Bangararaju®, had occasion to 
consider the effect of orders like ‘closed’ or 
“closed for statistical purposes’ or ‘struck off’ 
or ‘recorded’ etc., passed in proceedings by 
executing Courts. The Supreme Court 
pointed out thus : 


“It is not necessary to express our ‘opinion 
on the question whether such procedure 
is sanctioned by ihe Code of Civil Proce- 
dure of not ; but assuming that the Court 
has no such power, the passing of such an 
order cannot tantamount to an order of 
dismissal, for the intention of the Court in 
making an order ‘“‘closed” for statistical 
purposes is manifest. It is intended not 


1. (i951) 1 M.L.J.196;A I.R. 1951 Mad. 711. 
2, 1956 An W. R. 556: A.I.R. 1957 A. P. 


3. 
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54 


450 


CHE MADRAS LAW JOURNAL REPORTS [1983 


to finally dispose of the application, but to 
keep it pending. Whether the order was 
without jurisdication or whether it was 
valid, the legal position would be the 
same ; in one case it would be ignored and 
in the other, it would mean what it stated. 
In either case the execution petition would 
be pending on the file of the Court. That 
apart, it is not the phraseology used by the 
executing Court that really matters, but it 
is really the substance of the order that is 
material. Whatever terminology may be 
used, it is for the Court to ascertain, 
having regardto the circumstances under 
which the said order was made, whether 
the Court intended to finally terminate the 
execution proceedings. If it did not intend 
to do so, it must be held that the execu- 
tion proceedings were pending on the file 
of the Court”. 


9. Itisthus clear thatthe form of the 
order is not the determining factor, but it is 
the substance that matters. Viewed in this 
light, the order passed on 29th April, 1975, 
in E. A. No. 61 of 1975 cannot be considered 
to have finally determined the right of the 
petitioner to obtain delivery of possession 
of the property purchased by him. In that 
sense, the application in E. A. No. 61 of 
1975 must be still deemed to be pending and 
the subsequent application filed by the peti- 
tioner in E. A. No. 512 of 1980 was only in 
the nature of a reminder to the Court draw- 
ing its attention to the pendency of E. A. 
No. 61 of 1975 and requesting the Court to 
take the necessary steps to deliver effective 
' possession of the property to the petitioner. 
For making such an application, there is no 
question of applicability of Article 134 or 
any other Article of the Limitation Act. In 
S. K. Sahgal v. Kishore Khanna}, the ques- 
tian arose whether for the purpose of conti- 
nuing execution proceedings already 
commenced, any question of limitation 
would arise and the Supreme Court pointed 
out that it has long been recognised by the 
Courts in this country that a right to 
continue a proceeding which is pending, is a 
right Which arises from day to day and no 
question of any bar of limitation with regard 
to the enforcement of such a right arises. 





1. 1959 S. C. J. 1099 : (1959) 2 S.C. R.364: 
A. I. R. 1959 5. C. 809, 


In view of the aforesaid considerations, the 
application filed by the petitioner ‘in E. A. 
No. 512 of 1980 was in the nature ofa 
reminder to the Court drawing its attention 
to the pendency of E. A. No. 61 of 1975 and 
the need for passing further orders thereon 
and there being no prescribed period of 
limitation for making such an application, 
the application was well in time when it was 
made on 22nd April, 1980. 


10. Earlier, it had been pointed out that 
the nature of the order passed on 29th April, 
1975, in E. A. No. 61 of 1975 was not such 
as to determine the right of the petitioner 
finally, but that that application should be 
still considered to be pending asa result of 
the -closure of that application by Court. 
In view of that, Article 134 of the Limita- 
tion Act cannot be applied to the applica- 
tion made by the petitioner in E. A. No. 512 
of 1980, as contended by the respondent. 
Equally, the respondent cannot be heard now 
to say that there was no impediment in the 
taking delivery of possession of the property 
by the petitioner, as the endorsement made 
on 29th April 1975, proceeded on the foot- 
ing that the petitioner had received a stay 
order from the City Civil Court, Madras. 
That endorsement’has been already found to 
be correct and as such it was that which was 
responsible for the closure of the application 
in E. A. No. 61 of 1975 owing to the inabi- 
lity of the petitioner to take effective deli- 
very of possession. Again, it has to be 

remembered that E. A. No. 61, of 1975 was 
not closed on account of any default on the 
part of the petitioner to take delivery or to 
pay batta or to take other steps in order to 
secure possession of the property purchased. 
On the contrary, the records disclose that 
for no fault of the petitioner, the application 
had been closed on account of an order of 
stay and, therefore, the petitioner cannot be 
charged with an omission to take the neces- 
sary steps so as to disentitle him from filing 
another application in E. A. No. 512 of 1980. 
Indeed, as noticed earlier, the learned 
counsel for the respondent was fair enough 
to admit that the endorsement made on 29th 
April, 1975 in E. A. No. 61 of 1975 was not 
incorrect, and if that be so, the closure of 
the application by the Court on the basis of 
the endorsement, which had not been 
established to be in any manner erroneous, 
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cannot prejudice the rights of the petitioner. 
In this view of the matter, the application 
filed by the petitioner in E. A. No. 512 of 
1980 cannot be rejected on the ground that 
the prior application in E A. No. 6! of 1975 
was allowed to be closed on account of the 
default of the petitioner, 


11, The decisions referred to earlier and 
relied upon by the learned counsel for the 
respondent do not support the eontentions 
urged by him. In Ramakrishnayya vV. 
Venkata Subba Rao’, the earlier applications 
were dismissed and disposed of owing to 
laches on the part of the decree-holder. 
Undoubtedly, in sucha csse, the decree- 
holder cannot be permitted to take advantage 
of hisown laches and come forward with 
another application under the guise of one, 
either for revival or continuation Such 1s not 
the situation is the present case. In the deci- 
sion in Shanbagavalli Ammel v. Damodaran’, 
the principal question that arose for decision 
was whether an application for delivery of 
possession by an auction-purchaser, who had 
purchased the property in execution ofa 
decree passed in the Original Side of this 
Court, will be governed by Article 180 or 
Article 183 of the Limitation Act. In holding 
that Article 180 of the Limitation Act would 
apply to such cases, the Bench also considered 
the effect of an incomplete order for delivery 
passed on a prior application and stated that 
in such cases, the subsequent application 
must be regarded as an application to bring 
up.for orders the earlier application for 
delivery, but that in that case, the earlier 
application for delivery had been finally 
disposed of and, therefore, no question of 
revival would arise. The Bench further 
pointed out that an application for execution 
or for delivery of possession can be regarded 
as a continuation of the previous application 
in cases where there has been no complete 
disposal of the application on the previous 
occasion and where there has been a termina- 
tion of such proceedings fora reason for 
which the decree-holder or the auction- 
purchaser is not responsible. The present 
case would fall under both the categories 
enumerated above and thus support the 
stand taken by the petitioner, Thus, ona 
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consideration of the circumstances under 
which the prior erderin E.A. No. 61 of 1975 
came to be passed on 29th April, 1975, it is 
established beyond doubt that there was no - 
disposal of that application on that date, but 
there was onlya closure or striking off for 
statistical purposes and, therefore, the sub- 
sequent application filed by the petitioner in 
E. A. No. 512 of 1980 would be in the nature 
ofan appliction reminding the Court to 
proceed with the earlier application for 
delivery and such an application would also 
be well in time. 


12. Earlier, the termination of the proceed- 
ings instituted by the respondent in E A. 
No. 465 of 1976 under Order 21, rule 90, 
Code of Civil Procedure, on 20th November, 
1976, has been noticed. Emboldened by this, 
the learned counsel for the respondent 
attempted to raise a plea of limitation as 
regards E. A. Ne. 512 of 1980 on the ground 
that that application had not been filed with- 
in one year after the confirmation of he sale, 
namely, 20th November, 1976 as contem- 
plated by Article 134 of the Limitation Act. 
On the dismissal of the application in E. A. 
No. 82 of 1973 for the acceptance of security 
on 12th September, 1974, the sale in favour 
of the petitioner was also confirmed. Even 
so,asaresult ofthe restoration of E.A. 
No 82 of 1973 in E. A. No. 180 of 1975 and 
the numbering of the petition to set aside the 
sale in E. A. No 465 of 1976 filed on 17th 
January, 1973 and the disposal thereof only 
on 20th November, 1976, the sale in the 
instant Case cannot be stated to have become 
absolute during the period from 17th 
January, 1973, till the dismissal of E. A. 
No. 465 of 1976 on 20th November, 1976. 
But even before that, on Ist April, 1975, the 
respondent had instituted O. S. No. 2408 of 
1975 challenging the very decree in O.S 

No. 116 of 1967 and that the suit was dis- 
missed only on 28th February, 1979 and the 
appeal therefrom in A.S No. 63 of 19:0 
was also dismissed on 23rd June, 1980. In 
other words, between Ist April, 1975 till 
23rd June, 1980 the very decree, in execution 
of which the petitioner had purchased the 
property, was putin peril and during that 
period, the court-auction-sale in execution of 
that decree in favour of the petitioner cannot 
be stated to have attained finality It is thus 
obvious that asa result of the proceedings 
initiated by the respondent, the petitioner 
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could not secure irrevocable and absolute 
title to the property till 23rd June, 1980 
or*at any rate, till 20th November, 
1976. If 23rd June,1980 is considered 
to be the date when the sale in favour 
of the- petitioner had become absolute, 
then E A No. 512 of 1980 having been filed 
even prior to that date, cannot certainly be 
barred by limitation, even on the assumption 
that E. A. No. 5)2 of 1980 was a fresh appli- 
cation for delivery to which Article 134 of 
the Limitation Act would apply. On the 
“other hand, if 20th November, 1976, is taken 
as the date when the sale in favour of the 
petitioner had become absolute, then even 
earlier to that date in E. A. No, 61 of 1975 
the petitioner had made an application [for 
delivery of possession of the property, which 
had been closed for statistical purposes, but 
was otherwise pending and E. A. No. 512 of 
1980 was filed on 23rd April, 1980, for the 
continuation of the same and there again, as 
seen before, there cannot be any bar of 
limitation with reference to such an applica- 
tion. In either event, therefore, the plea of 
limitation raised by the respondent has to 
fail. 


THE MADRAS LAW 


13. That leaves for consideration the alter- 
native contention raised by the learned 
counsel for the petitioner based on the 
decision of this Court in Perumal v. Rama- 
chandra Padayachi'. There also, the auc- 
tion-purchaser got an order for delivery, but 
was not successful in obtaining actual 
delivery either because the warrant was 
returned un-executed due to obstruction or the 
property was found locked. Ultimately, the 
applications for delivery were dismissed by 

e executing Court. Thereafter, the 
purchaser again moved the executing Court 
for delivery of possession, as one of-the pro- 
perties was no longer under lock and key and 
the obstruction in the other was removed. 
However, by the time the second application 
was filed, more than a year had passed since 
the confirmation of the sale. A plea was, 
therefore, raised that Article 134 of the Limi- 
tation Act would apply and that plea was 
upheld by the Court below with reference to 
one of the cases and rejected in relation to 
the other. Both the matters were dealt with 


l. (1982)1 M. L. J.65 394 L, W. 674, 


JOURNAL REPORTS [1983 


together by Balasubrahmanyan, J., as they 
related to a decision on an identical question 

of limitation. While pointing out that the 
Indian Limitation Act, 1963, has done away 
with the old-time ideas of revival, continua- 
tion, step-in-aid, etc., the learned Judge was 
of the view that the proper Article which 
would be applicable even ina case, where 
there had been an earlier order for delivery, 
is Article 136, as that Article applied not 
only toa decree, but also toan order of 
Court, which is executable as an order. In 
this view, the learned Judge held that the 
subsequant applications for delivery were in 
time, having been filed withina period of 
twelve years from the respective dates on 
which the earlier orders for delivery were 
made. Accordingly, in one ofthe cases, 
namely, C. R. P. No. 709 of 1980, where the 
lower Court had ordered delivery, that order 
was upheld, while in the other case. C. R. P. 
No. 347 of 1977, where the application for 
delivery had been dismissed by the lower 
Court, the learned Judge reversed that order 
and directed delivery. Against the order 
passed in C. R. P. No. 709 of 19580, the 
petitioners therein preferred a petition for 
special leave to appeal (Civil No. 6438 of 
1981) before the Supreme Court of India 
challenging the correctness of that order and 
that petition was dismissed by the Supreme 
Court on 28th August, 1981. In view of the 
confirmation of the order passed by this 
Courtin C. R. P. No. 709 of 1980 by the 
Supreme Court of India, it must be taken 
that in the instant case also, Article 136 of 
the Limitation Act can be applied to the 
order for delivery passed earlier in E. A, No. 
61 of 1975 on 13th February, 1975, and if so 
done, within twelve ‘years thereafter, the 
petitioner can seek to enforce the order for 
delivery by means of an application in E. A 

No. 512 of 1980 on or before 13th February, 
1987. In this view also, E. A. No 512 off. 
1980 having been filed on 22nd April, 19&0, 

cannot be stated to be barred by limitation. 


14. The argument of the learned counsel 
for the respondent that the decree in O. S. 
No. 116 of 1967, City Civil Court, Madras, 
is void has to be stated only to be rejected. 
In the course of the delivery proceedings, 
it will not be open to the party tothe suit to 
challenge the correctness of the decree in 
execution of which the property was sold, 
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In addition, in this case, the responden 
had aleady instituted a suit Challenging the 
decree and had failed therein and an appeal 
therefrom had also been dismissed. There is 
absolutely no material whatever to show that 
the decree in O. S. No. 116 of 1967, City 
Civil Court, Madras, was in any manner 
void. There is thus absolutely no substance 
whatever in this contention of the respon- 
dent No other point was urged. 


15. For the foregoing reasons, the order of 
the Court below dismissing the application in 
E. A, No. 512 of 1980 filed by the petitioner 
cannot be sustained and has to be set aside. 
Consequently, E. A. Nos. 61 of 1975 and 512 
of 1980 in E.P. No. 5 of 1970 in 
M. C. C. O. S. No. 116 of 1967 will stand 
restored and the Court below will proceed to 
deliver forthwith possession of the property 
purchased by the petitioner. The Civil revi- 
sion petition is, therefore, allowed with costs, 


R.S, Pettion allowed. 





IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction ) 
PRESENT:—S. Padmanabhan, J. 


The Tamil Nada Livestock Inspectors’ 
Association, represented by the General 
Secretary, Saidapet, Madras; 15 

; Petitioner” 


V, 


The Governmént of Tamil N adu, represented 
by the Secretary to Government, Agriculture 
Department, Fort St. George, Madras and 
others Respondents. 


and 


The Tamil Nadu Livestock Inspectors’ 
Association, represented by the Genera] 
Secretary, Saidapet, Madras-15 


Petitioner® 
y. 5 


The Government of Tamil Nadu, represented 
by the Secretary to Government, Agriculture 
Department, Fort St., George, Madras-15 
and others Respondents 


aan 


mea 
*W. P. Nos. 254 and 383 of 1982, 27th July, 1982 


453. 


(A) Constitution of India (1950), Article 
226—Scope—Government Order (G-. O. Ms. 
No. 2319, dated 19th October, 1981, Agricul- 
tural (A. H. 11), Department, directing pos t- 
ing of Veterinary graduates in posts of 
Extension Officers (Animal Husbandry) in 
Panchayat Union—Order whether arbitrary, 
unfair and liable to be quashed. 


(B) Constitution of India, (1250) Article 
226—Tamil Nadu Livestock Inspectors’ 
Association—Composed of Livestock Inspec- - 
fors Grade I and Grade Il—Association 
registered under Societtes Registration Act— 
Filing writ petition, challenging Government 
Order appointing Veterinary Graduates in the 
posts of Extension Officers—‘Association’ 
whether a person aggrieved—Whether writ 
petition filed by Association is maintainable. 


The Animal Husbandry Department, known 
asthe Tamil Nadu Animal Husbandry 
Subordinate Service consists of two wings, 
Veterinary and Livestock Inspectors Grades I 
and II. The general educational qualifica- 
tion for appointment of a Livestock 
Inspector Grade II is a pass in the S. S. L. C 
Examination and in the one year certificate 
course in Animal Husbandry conducted by 
the Veterinary College Madras. In the 
hierarchy of the Regional set-up of Directors 
of Animal Husbandry, there are Veterinary 


Assistant Surgeons, who came above the 
Livestock Supervisors. The Livestock 
Inspectors Grade I are also posted as Exten- 


sion Officers, Animal Husbandry in 
Panchayat Unions. Representations by the 
veterinary graduates to the Government that 
they should be appointed as extension 
officers in the panchayat unions replacing 
Livestock Inspectors grade I, were rejected 
by the Government more than once. How- 
ever on 19th October, 1981, the Government 
issued G. O. Ms. No. 2319, Agricultural 
(A. H. 11) department directing the 
posting of verterinary graduates in the posts 
of extension officers (Animal Husbandry) in 
Panchayat Unions. It is in these circums- 
tances that the writ petitions were filed to 
quash the Government Order. 


A preliminary objection was taken regarding 
the maintainability of the writ petition where 
the petitioner was the Tamil Nadu Live Stock 
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Inspectors’ Association on the ground that 
the Association as such is not an “‘aggrieved 
person” and consequently has no locus standi 
to file the writ petition. 


Held: In this case, it cannot be said that the 
Livestock Inspectors, Gradees I and II are 
wayfarers or officious intervenera without 
any interest or concern over the subject- 
matter of the writ petition. The Association 
as such representing the body of Livestock 
Inspectors’ Grades, I and II is really 
interested in safe-guarding the welfare of its 
members. If therefore, by the impugned 
notification the rights of any of the members 
of the Association have been prejudiced or 
excised without the authority of law by any 
act onthe part of the State Government, 
certainly it would be open to the Association 
to come forward and protect rights of its 
individual members, whom it represents. It 
cannot be said that each and every one of 
the Livestock-Inspectors , Grades I and Il 
must come forward, spend money and file 
individual writ petitions. The prelimmary 
objection is overruled. It is clear 
that the rule laid down in N. A. District 
Pawn Brokers Associations v. Secretary to 
Government of India, (1975) 1 M. L. J. 290 
has become obsolete. {Para. 11.] 


The people have become more and more 
conseious about the rearing of quality 
livestock for better profit and progress. 
New techniques, equipments, preservation 
methods, breeds, etc., have been introduced 
and popularised. A highly sophisticated 
service in the fields of Animal Husbandry 
(including preventive and curative health 
cover, feeding, breeding and management) 
is expected by the ryots. Consequent to the 
efforts of the rel aes es and other Develop- 
ment agencies, the animals of high quality 
and price are being reared on commercial 
lines by the people and they are demanding 
better technical know-how. Due to the 
multiplicity, of the sources of information, 
the message on Science and Technology, 
Research and Development in Animal 
Husbandry reach the public quickly, creating 
doubts and requiring clarification on many 
pointed issues. The rural people look to 
the Animal Husbandry Extension Workers 
for clarity of views and upto date knowledge 
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on Research and Development. Animal 
Husbandry extension workers with a capacily 
to go deep into the problems and subject will 
alone be able to clear the genuine doubts of 
the public arising out of availability of 
information on latest developments. There- 
fore the veterinany graduates alone will be 
suited. to work as Extension Officers in the 
field of Animal Husbandary’’. It is further 
stated in para. 11 of the counter- affidavit 
that the veterinary graduate has the technical 
knowledge and he can generate and pool 
resources and encouragement to self-employ- 
ment in the Animal Husbandry sector. With 
the various cost-incentive schemes to improve 
the quality of livestock, the ‘appropriate 
liaison officer, to function as Extension 
Officer (Animal Husbandry) is a veterinary 
graduate. Ourrural people should not be 
denied the high level technology which could 
be popularised and put to actual use through 
veterinary graduates in panchayat unions for 
their livestock. It is therefore futile to 
contend that the Government Order is 
vitiated by the vice of arbitrariness so as to 
be struck down by invoking Article 14 of the 
Constitution. [Para, 12.] 


The decision in the impugned Government 
Order cannot be characterised as arbitrary 
and made without having regard to the 
various aspects relevant to be considered on 
a matter like this. The decision is a policy 
decision on the basis of relevant materials 
and it is not for this Court to interfere with 
such decision under Article 226 of the 
Constitution unless it be that the decision 
arrived at is so arbitrary and unconscionable 
that it would affect all canons of fairplay in 
State action and unless the Court comes to a 
conclusion that the decision is absolutely 
arbitrary or irrational. [Para. 18.] 


Cases referred to:— 


The North Arcot District Pawn Brokers’ 
Association v. Secretary to Government of 
India, (1975) 1 M. L. J. 290; P. C. K. Union 
v. Union of India, (1981) 2 S. C. W. R. 18: 
1980 Lab I. C. 1367 : (1981) 18. C. C. 568 : 
(1981) 2 S. C. R. 52 : A. I. R. 19818. C. 344; 
A B. S.K. Sangh (Railway) v. Union of 
India, (1981) 1 L. L. J. 209 : 1980 Lab I, Ç, 
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1325 : 1980 S. L. J. 734: (1981) 1 S.C. C. 
246: (1981)2 S.C.R. 185 : A.I.R. 1981 
S. C. 298; S. P. Gupta v. President of India, 
1981 S. C. C. (Supp.) 87 : A.I. R. 1982 S.C. 
149; K. K. Rajendran v. State of Tamil Nadu, 
(1982) 2 S. C. C. 273 : 1982 Lab I.C. 876: 
(1982)1 S.L.J. 604:A.I.R. 1982S. C. 
1107; Ramanadayaram Shetty v. The Inter- 
national Air Port Authority of India, (1979) 3 
S.C C. 489: A.I.R. 1979 S. C. 1628; R. K. 
Khandelwal y. State of Uttar Pradesh, (1982) 
1 S. C. J 50: (1981) 3 S. C. C. 592: A. L R. 
1981 S. C. 1673; Bar Council of Maharashtra 
v. M. V. Dabhalkar, (1975) 2 S.C. C. 702: 
(1976) 1 S. C. R. 306 : (1976) 2 S. C. J. 127: 
A. I. R. 1975 S. C. 2092; Bar Council of 
Maharashtra vy. M. V. Dabhalkar, (1976) 2 
S. C. R. 41: (1976) 2 S. C. C. 291: A. I. R. 
1976 S. C. 242; R. S. Dabhalkar v. State of 
Maharashtra, 1974 Lab I. C. 165: (1974)1 
S. C. C. 317 : (1974) 2 S. C. R. 216 : A. I. R. 
1974 S. C. 259; Mahammad Sunjat Ail v. 
Union of India, 1974 -Lab I.C. 1103; 
(1925) 3 S. C. C. 76 : (1975)1 S. C. R. 449: 
A. I. R. 1974 S. C. 1631; Mohammad Bhakar 
v. Krishna Reddy, 1970 Serv. L. R. 768; The 
Tamil Na du Education Department Minis terial 
and General Subordinate Services Associa- 
tion v. State of Tamil Nadu, (1980) 1 S. C. J. 
551 : (1980) 1 S. C. R. 1026 :(1980)3 S.C. 
C. 97 : 1980 Lab 1. C. 211 : (1980) 2 M. L. 
J. (S. C.) 25: A. I.R 1980 S. C. 379. 


Petition under Article 226 of the Constitution 
of India, praying thatin the circumstances 
stated therein, and in the respective affidavits 
filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the 
records pertaining to G. O. Ms. Nos, 2319 
Agri. (A. H. H), dated 19th October, 1981 
and quash the same. 


M. R. Narayanaswami for K. Venkataraman, 
D. Rajasekar and G. Venugopal, for Peti- 
tioner. 


The Government Pleader N. C. Raghavachari 
for N. S. Varadachari, M. V. Ramaswami, 
N. C. Ramesh, B. R. Dolia, Sundar of Aiyar, 
Dolia and M. Sukumar, for Respondents. 


The Court made the following. 


OrDER.—In W. P. No. 254 of 1982 the peti- 
tioner is one C, Kannan. The petitioner in 
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W. P. No. 383 of 19821s the Tamil Nadu 
Livestock Inspectors’ Association represented 
by the General Secretary. The prayers in 
both the writ petitions are identical: The 
petitioners have asked for the issue ot a 
writ of certiorari to quash G O. Ms. No. 
2319 Agricultural (A. H. I1) dated, 19th 
October, 1981. The Tamil Nadu Livestock 
Inspectors’ Association represented the 
interest of Livestock Inspectors, Grade I 
and Grade JI in the Animal Husbandry 


-Department of the State Government and 


other like Corporations in the State. 
Kannan is a Livestock Inspector, Grade II 
in the Animal Husbandry Department of the 
Tamil Nadu Government. 


2. The facts leading tothe two writ peti- 
tions may be stated as follows: Itis neces- 
sary for the purposes of understanding the 
case of the petitioners to set out the structure 
of the Animal Husbandry Department The 
Animal Husbandry Department is what is 
called the Tamil Nadu Animal Husbandry 
Subordinate Service. This service consists 
of two wings viz., Veterinary and Livestock 
Inspectors carrying a salary of Rs. 600-30- 
750-35-890-10-1050. Below then come 
Veterinary Supervisors Ordinary Grade in 
the scale of Rs. 450-20-590-20-740-30-300. 
The other wing consists of Livestock 
Inspectors, Grade II carryinga salary of 
Rs. 350-10-420-15-600. Above the Live- 
stock Inspectors, Grade II come Livestock 
Inspectors Grade I, who are posted as Exten- 
sion Officers, Animal Husbandry on a 
salary of Rs. 450-20-590-25-740-30-800 The 
General educational qualification required 
for appointment as Livestock Inspector, 
Grade II, is a pass in the S S. L. C. Exami- 
nation and in the one year certificate course 
in the Animal Husbandry conducted by the 
Veterinary College, Madras. In the 
hierarchy of the Regional set up of Directors 
of Animal Husbandry there are Veterinary 
Assistant Surgeons, who came above the 
Livestock Supervisors. Itis the petitioner’s 
case that for nearly twenty-five years, the 
extension work in the Animal Husbandry in 
Panchayats was being entrusted to and hand- 
led by Livestock Inspectors. ln other words, 
the Inspectors, Grade I are also posted as 
Extension Officers, Animal Husbandry in 
the Panchayat Unions. But, the Veterinary 
Graduates made representations to the 
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Government that they should be appointed as 
Extension Officers in the Panchayat Unions 
replacing Livestook Inspectors Grade I. The 
Frst Pay Commission and the Administrative 
Reforms Commission considered the 
desirability of appointing Veterinary 
Assistant Surgeons as Extension Officers 
(Animal Husbandry) in Panchayat Unions 
and were of the opinion that Livestock 
Inspectors, Grade I were best suited to attend 
to extension work in the Animal Husbandry 


in Panchayat Unions and the Veterinary. 


Assistant Surgeons, who were over-qualified, 
would be unsuitable to be posted as Exten- 
sion Officers, Animal Husbandry. Accord- 
ingly the Government, more than once 
rejected the representation of the Veterinary 
Assistant Surgeons for being appointed as 
Extension Officers (Animal Husbandry) in 
Panchayat Unions. However, on 19th 
October, 1981, the Government issued G. O. 
Ms. No. 2319, Agril. (A. H. II) department, 
directing the posting of the Veterinary 
Graduates in the posts of Extension Officers 
(Animal Husbandry) in Panchayat Unions. 
It is in these circumstances that the two writ 
petitions have been filed. 


3. Mr. M. R. Narayanaswami, learned 
counsel for the petitioners argued that ever 
since 1957, Livestock inspectors, Grade I, 
were being appointed as Extension Officers 
(Animal Husbandry) in Panchayat Unions. 
The system has been in vague for the last 
tweaty-five years. The Veterinary Assistant 
Surgeons have been making various attempts 
to persuade the Government to appoint them 
as Extension Officers (Animal Husbandry) 
in the place of Livestock Inspectors, Grade I. 
However, the Government had, till the date 
of the passing of the impugned Govern- 
ment Order, rejected the representations 
of the Veterinery Assistant Surgeons. The 
Government did soon the basis of the 
recommendations of the Frst Pay Commis- 
sion, the Administrative Reforms Commission 
and the report of the Director of Animal 
Husbandry. All these authorities were of 
the view that the qualifications of the 
Veterinary Assistant Surgeons were too high 
to be appointed as Extension Officers. It 
would be uneconomic to appoint Veterinary 
Assistant Surgeons as Extension Officers, 
Animal Husbandry Further, if the Veterinary 
Assistant Surgeons were appointed as Exten- 
sion Officers (Animal Hsubandry) in the 
place of Livestock Inspectors, Grade I, 
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there would bea stagnation of Livestock 
Inspectors, Grade I since they have nô other 
avenue of promotions whereas the Veterinary 
Assistant Surgeons can look forward to 
other avenues of promotion. The result of 
the impugned Government Order would be 
that Livestock Inspectors, Grade lI would 
be deprived of their right to promotion and 
it would take eight years fora Livestock 
Inspector, Grade II, to become a Livestock 
Inspector, Grade I. Therefore, if the Live- 
stock Inspectors, Grade I are not appointed 
as Extension Officers, (Animal Husbandry) 
the chances of promotion of Livestock 
Inspectors, Grade II would be greatly 
affected. Further, the impugned Govern- 
ment Order is vitiated by arbitratiness and 
unfairness in action on the part of the 
Government and is therefore hit by Article 
14 of the Constitution of India. The 
Government have not borne in mind the 
reports of the Frst Pay Commission, the 
Administrative Reforms Commission and 
the Director of Animal Husbandry as well 
asthe fact that on previous occasions, the 
Government, have, after due consideration 
of the representations made by the Veteri- 
nary Assistant Surgeons, rejected their 
request, 


4. Mr. Narayanaswami emphasised upon 
the fact that Mrs. L. D. Padalkar. who has 
filed the counter-affidavit on behalf of res- 
pondents 1 and 2 had hereself recommended 
on an earlier occasion that it would be un- 
economic to appoint Veterinary Assistant 


Surgeons as Extension Officers. (Animal 
Husbandry.). 

5. Mrs. Padalkar, who is the present 
Director of Animal Husbandry and the 
second respondent herein has filed a 
counter-affidavit on behalf of respondents 1 
and 2. Itis stated that prior to 1957 


Veterinary Assistant Surgeons were appointed 
as Extension Officers (Animal Husbandry) on 
par with the pattern and style prevalent in 
other States and also in conformity with the 
qualifications and status of other Extension 
Officers working in each Block prior to the 
formation of Panchayat Unions throughout 
the State. However,in the year 1957, there 
was adearth of qualified Veterinary 
Graduates. Consequently the Government 
took a decision to post Vetreinary and 
Livestock Supervisors and Livestock 
Inspectors, Grade I as Extension Officers. 


I) 


This arrangement was purely temporary. 
Howeves, now on account of the increased 
intake or increased out-turn of veterinary 
gtaduates every year from the Veterinary 
College, qualified hands are now available 
for appointment as Extension Officers. The 
stated circumstances, which. existed in 1957 
have now completely changed. Further, the 
emphasis in the policy of the State has been 
on the development of rural economy, new 
techniques, equipments, preservation 
methods etc., have been introduced in the 
Department of Animal Husbandry. Conse- 
quently qualified hands are required to man 
tie ofice of the Extension Officers, Animal 
Husbandry. Further, the impugned Govern- 
ment Order will not result in reversion of 
Livestock Inspectors, Grade Ito Grade II 
as their rights are amply protected by the 
Government Order. Itis also contended in 
the counter-affidavit that the opportunities 
of promotion of Livestock Inspectors, Grade 
II would not be affected. Every year 
vacancies arise in Livestock. Inspectors, 
Grade [due to retirement and resignation 
as well aś creation of new posts. By 
G.O. No. 1208, Agriculture Department 
(A. H. VI) dated 18th May, 1981, the 
Government have sanctioned the establish- 
ment of two intensive cattle develop- 
ment projects in South Arcot and Chengle- 
pattu Districts. This has resulted in the 
creation of 104 posts of Livestock Inspector, 
Grade I. It is further stated in the counter- 
affidavit that on completion of ten years of 
service, a Livestock Inspector, Grade H will 
be automatically advanced as Livestock 
Inspector Grade I (Advance) and the scale of 
pay of both the posts of Livestock Inspector 
Grade I (Techniques) and Livestock 
Inspector (Advance) Grade II are said to be 
the same. According o the repondents, the 
veteriniry Graduate has the technical. 
knowledge and he can generate and pool 
resources and encourage men to have self- 
employment in the Animal Husbandry 
sector in the light of the policy of the 
Government above sta‘ed and to develop 
rural economy. It is further asserted that 
the impugned order is not the result of any 
arbitrary decision. -The Government have 
considered all aspects ofthe matter and 
taken a policy decision. In _ the 
circumstances, according to the counter 
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affidavit the Writ Petitions have to be dis- 
missed. - 


6. In W. P. No. 254 of 1982 the respondents 
3 to 6 have been added as additional respon- 
dents. Respondents 3 and 4 are represented 
by Mr. N. C. Raghavachari and respohdents 
Sand 6 are represented by Messrs. 
Aiyar and Dolia. Mr. N. C. Raghavachari 
has taken a preliminary objection as 
regards the maintainability of the Writ 
Petition No. 385 of 1982, where the 
petitioner is the Tamil Nadu Livestock 
Inspectors Association. The contention of 
the learned counsel was that the Association 
as such, is not an aggrieved person and conse- 
quently has no locus standi to file the said 
Writ Petition. It may be mentioned at this 
stage, the learned Advocate-General, who 
appeared for respondents! and 2 and 
Mr. Sundar, who appeared for respondents 5 
and 6, had not raised any contention regarding 
the maintainability of the Writ Petition 
No. 38> of 1982. I do not think there is any 
merit in the preliminary objection raised by 
Mr. N. C. Raghavachari. Lt cannot be said 
that the Tamil Nadu Livestock Inspectors’ 
Association, which is composed of Livestock 
Inspectors Grade I and Grade Ii have no 
manner of interest in the subjectmatter of 
the writ petition. It is not disputed that the 
Association is registered under the Societies 
Registration Act for taking care of the 
interests of its members in general. There- 
fore, the question whether the discontinu- 
ance of the practice, which has admittedly 
existed for’ nearly twenty-five years, of 
appointing Livestock Inspectors, Grade I as 
Extension Officers, (Animal Husbandry) 
would adversely affect the members of the 
Association or not is a matter of general 
interest so far as the Association is 
concerned. If the discontinuance of sucha 
practice by the Govenment would detrimen- 
tally affect the members viz., the Livestock 
Inspectors Grade I and Grade II, the Asso- 
ciation representing as it does, the general 
interest of the members, will be entitled to 
take up the cause of the members in general 
and agitate the same in Court. Undoubtedly, 
originally there was a theory that to maintain 
a petition under Article 226 of the Constitu- 
tion of India, the individual person aggrieved 
must approach the Courts for appropriate 
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relief and a third party who might only be 
indirectly concerned in the subject matter of 
the*proceedings cannot maintain a writ peti- 
tion. However, this theory has been exploded 
and can be said to have vanished by some of 
the recent decisions of the Supreme Court. 


7. Mr. Raghavachari relied heavily on the 
decision by Ismail, J., as he then was, in 
The North Arcot District Pawn Brokers’ 
Association v. Secretary to Government of 
Indiai. ‘The Madras Financiers and Pawn- 
' Brokers Association and one Hansraj filed 
two writ petitions, W. P. Nos. 2611 and 2612 
of 1970 onthe file of this Court. They 
prayed for theissue of writs of mandamus 
restraining the Union of India, Ministry of 
Finance, New Delhi and the Collector of 
Central Excise, Madras from proceeding 
with the enforcement of Gold Control Trade 
Notices 6 and 7 of 1970 dated [8th June, 
1970 and 27th July, 1970, respectively, said to 
have been issued by the Collector of Central 
Excise, Madras. The contention was that 
the provisions contained in the Gold Control 
Act, 1968 did not apply to the pawnbrokers. 
One of the contentions raised before the 
learned Judge was that the Writ Petition filed 
by the pawnbrokers’ Association was not 
maintainable. The learned Judge held as 
follows: 


“It is well-established that only a person 
whose rights are alleged to have been 
threatened or transgressed or on whom 
obligations are imposed by any statute can 
approach this Court invoking the jurisdic- 
tion of this Court under Article 226 of the 
Constitution of India. It is not the case of 
. any of these Associations that the Associa- 
tion as such has been called upon to 
discharge any obligation or perform any 
duty imposed by the Gold Control Act. 
Therefore, the said Association cannot 
. invoke the jurisdiction of this Court 
under Article 226 of the Constitution of 
India”. 
The learned Judge followed the decision of 
Ramaprasada Rao, J., as he then was, in 
The Polur Town Panchayat Tax Payers 
Association v. The Polur Town Panchayat 
and others’, in respect of a Writ Petition 
filed by the Polur Town Panchayat Tax- 
payers Association challenging the levy of 





. (1975) 1M. L. F. 290. 
2, W. D No. 2197 of 1972 dated 3rd April, 1973. 
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the tax made by the Panchayat. The learned 
Judge inthe later case had followed an 
earlier Bench decision of this Court in W. A. 
Nos. 49 to 52 and 58 to 60 of 1963. No 
doubt, these decisions certainly support 
Mr. Raghavachariin his preliminary objec- 
tion as regards the maintainability of the 
Writ Petition. 


8. Before I deal with the later decisions of 
the Supreme Court, which have rendered the 
above decisions absolete, it is necessary to 


- emphasise upon the fact that the Livestock 


Inspector’s Association, Grades I and II 
is a society registered under the 
Societies Registration Act. Under section 6 
of the said Act every society can sue or be 
sued in its name and the provisions of the 
Act make the society a legal entity by itself. 
It has a separate existence in the eye of law 
and can act in its own name and in the 
manner prescribed by the Act and theretore 
the said Association is an independent legal 
person. It was therefore conceded by 
Mr. Raghavachari that the Association as 
such can sue and be sued inits name. The 
only other question is, whether the writ peti- 
tions can be dismissed on the ground that 
the legal right of the Association as such is 
not affected by the impugned Government 
‘Order. In this connection, it is necessary to 
refer to the decision of the Supreme Court in 
F. C.K. Union v. Union of Indiat. The 
Union of the workers of the Fertiliser 
Corporation, Sindri, which is a Trade Union 
registered under the Trade Unions Act along 
with others filed writ petitions in the Supreme 
Court under Article 32 of the Constitution of 
India challenging the legality of the sale of 
certain plants and equipments of the Sindri 
Fertilizer Factory whereby the highest 
tender submitted by the person in a sum of 
Rs. 4.25 crores was accepted. The reliefs 
sought inthe writ petition were that the 
Corporation should be directed not to sell 
away the plant and equipment, that they 
should be asked to withdraw their decision 
to sellthe same and that the said decision 
should be quashed as being illegal and 
unconstitutional. The learned Attorney- 
General, on behalf of the Union of India, 


1 (1980) Lab. I. C. 1367 :(1981)1 S. C.C. 568: 
(1981) 2 S.C.R. 52 :(1981) 2'S.C.W.R.18 : 
A.I.R. 1981 S.C. 344. 
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raised a preliminary objection to the 
maintainability of the writ petition ‘on the 
ground that the petitioners have no locus 
standi to file the petition inasmuch as their 
right had pot been affected. Chandrachud, 
CJ., dealing with the question as regards the 
maintainability of the writ petition observed 
as follows : 


“But we feel concerned to point out that 
the maintainability of a writ petition which 
is correlated to the existence and violation 
of a fundamental right is not always to be 
confused with the Jocus to bring a proceed- 
ing under Article 3 . These two matters 
often mingle and coalesce withithe result 
that it becomes difficult to consider them 
in watertight compartments. The question 
whether a person has the Jocus to wlea 
proceeding depends mostly and often on 
whether he possesses a legal right and that 
right is violated. But in an appropriate 
caso, it may become necessary in the 
changing awareness of legal rights and 
social obligations to take a broader view 
of the question of locus to initiate a pro- 
ceeding, be it under Article 226 or Article 
32 of the Constitution. If public property 
is dissipated, it would require a strong 
argument to convince the Court that 
representative segmentsof the public 
or at leasta section of the public which 
is diffctly interested and affected 


would have no right to complain. 


of the infraction of public duties 
and obligations. Public enterprises are 
owned by the people and those who run 
them are accountable to the people. The 
accountability of the public sector to the 
Parliament is ineffective because the 
Parliamentary control of public enterprises 
is “diffuse and haphazard”. Weare not 
too sure if we would have refused relief to 
the workers if we had found that the sale 
was unjust, unfair or mala fide.” 


9, Krishna Iyer, J., who particularly dealt 
with the question as regards access to justice 
particularly under Article 226 of the Con- 
stitution of India in detail, observed, as 
follows : 

“Last there should be misapprehension we 


wish to keep the distinction clear between 
the fundamental right to enforce funda- 


mental rights, and the rights and the 
interest sufficient to claim relief under 
Article 226 and even relief under Article 
226 and evenunder other jurisdictions. The 
learned Attorney-General almost agreed, 
under pressure of compelling trends in the 
contemporary law of procedure, that 
Article 226 may probably enable the peti- 
tioner to seek relief if the facts suggested 
by the Court hypothetically existed. Shri 
A. K. Sen, also took up a similar position. 
I will put aside Article 32 for a moment 
and scan the right under: Article 226. 
There is nothing in the provision (unlike 
under Article 32) to define ‘person 
aggrieved’, ‘standing’ or ‘interest’ that 
gives access to the Court to seek 
redress... 


“Law as I conceived it, is a social auditor 
and this audit function can be put into 
action only when some one with real 
public interest ignies the jurisdiction, we 
cannot be scared by the fear that all and 
sundry will be litigation happy and waste 
their time and money and the time of the - 
Court through faise and frivolous causes. 
Ina society where freedoms suffer from 
atrophy and activism is essential for 
participative public-justice, some mistakes 
have to be taken and more opportunities 
opened for the public-minded citizen to 
rely on the legal process whocannot be 
repelled from it by narrow pedantry now 
surrounding locus standi.” 


“We have no doubt that in competition 
between Court and streets as dispenser of 
justice the rule of law must win the 
aggrieved person for the ław Court and 
wean him from the law-less street. In 
simple terms, locus standi must be 
liberalised to meet the challenges of the 
times. Ubi jus ibi remedium must be 
enlarged to embrace all interest of public- 
minded citizens or organisations with 
serious concern for conservation of public 
resources and the direction and correctjop 
of public power so as to promote justice 


in its triune facets”. 


“Public interest litigation is part of the 
process of participative justice and ‘stand- 
ing’ in civil litigation of that pattern must 
have liberal reception, at the judicial door- 


“ 
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steps. The floodgates argument has 
been assailed by the Australian Law 


Reforms Commission........ If a citizen 
isno more than a wayfarer or officious 
intervener without any interest or concern 
beyond what belongs to any of the 66u 
million people of the country, the door of 
the Court will not ba open forhim. But 


he belongs to an organisation which has ` 


special interest in the subjectmatter, if he 
has some concern deeper than thatofa 
busybody, he cannot be told off at the 
gates, although whether the issue raised by 
him is justiciable may still remain to be 
considered, I, therefore, take the view that 
the present petition would clearly have 
been permissible under Article 226. 


(See Judgments of Krishna Tyer, J., in Bar 
Council of Maharashtra v. M. V. Dalhalkar 
and Bar Council of Maharashtra v. M.V. 


Dalhair at. 


10.. A similar question arose again before 
Krishna Iyer, J., in A. B. S. K. Sangh (Rly). 
v. Union of India*. Akhil Bharatiya Soshit 
Karamchari Sangh (Riy-,) challenged by way 
of writ petitions under Article 32 of the 
Constitution of India the validity of ten 
circulars issued by the Railway Board on the 
promotion of candidates belonging to 
Schedule Castes and Tribes. A technical 
point was taken in paragraph 3, where the 
jearned Judges observed as follows : 


“A technical point is taken in the counter 
affidavit that the lst petitioner is an un- 
recognised association and that, therefore 
the petition to that extent, is not sustain- 
able: It has to be overruled. Whether 
the petitioners belong to a recognised 
union or not, the fact remains that a large 
body of persons with a common grievance 
exist and they have approached this 
Court under Article 32. Our current 
processual jurisprudence is not of 
individualistic Anglo-Indian mould. It is 
broad-based and people oriented, and 
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envisions focess to justice through “‘cless 
actions”, “public interest litigation’ and 
“representative proceedings’. Indeed, 
little Indians in large numbers seeking 
remedies in Courts through collective pro- 
ceedings; instead of being driven to an 
expensive plurality of litigations, is an 
affirmation of participative justice in our 
democracy. We have no hesitation in 
holding that the narrow concept of “‘cause 
of action” and ‘“‘person aggrieved”? and 
individual litigation is becoming 
obsolescent ip some jurisdictions It must 
fairly be stated that the Attorney-General 
has taken no objection to a non-recognised 
association maintaining the writ petitions”. 


11, The question of locus standi again 
loomed large in the Judges’ Transfer Case 
S. P. Gupta and others v. President of India 
and others}. In that case, Bhagwati, J., 
observed as follows : 


“The traditional rule in regard to locus 
standi is that judicial redress is available 
only to a person who has suffered a legal 
injury by reason of violation of his legal 
right or legally protected interest by the 
impugned action of the State or a public 
authority or any other person or who is 
likely to suffer a legal injury’ by reason of 
threatened violation of his legal right or 
legally protected interest by any such 
action. The basis of entilement to judicial 
redress is personal injury to property, body, 
mind or reputation arising from violation, 
actual or threatened, of the legal right or 
legally protected interest of the person 
seeking such redress. This is a rule of 
ancient vintage and it arose during anera 
when legal scene and public law had not 
yet been born. According to this rule, it 
is only a person who has suffered a specific 
legal injury by reason of actual or 
threatened violation of his legal right or 
legally protected interest who can bring an 
action for judicial redress ... 0.00 .....ceeeeee?” 


The individual who moves the Court for 
judicial redress in cases of this kind must 
be acting bona fide witha view to vindica- 
ting the cause of justice and if heis acting 
for personal gain or private profit or out of 
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political motivation or other oblique consi- 
` deration, the Court should not allow itself 
to be activised at the instance of such person 
and must reject his application at the thresh- 
hold, whether it be in the form of a letter 
addressed to the Court or even in tne form 
of a regular writ petition filed in Court. 


«s... AS a matter of prudence and not as a 
rule of law, the Court may confine this 
strategic exercise of jurisdiction to cases 
where legal wrong or legal injury is caused 
to a determinate class or group of persons or 
the constitutional or legal right of such deter- 
minate class or group of personsis violated 
and as far as possible, not entertain cases of 
judicial redress. This rule in regard to 
locus standi thus postulates a right-duty 
pattern which is commonly to be found in 
private law litigation. But, narrow and 
rigid though this rule may be, there area 
few exceptions toit which have been evolved 
by the Courts over the years. Where a legal 
wrong or a legal injury is caused to a person 
or toa determinateclass of persons by reason 
of violation of any constitutional or legal 
right or any burden is imposed in contra- 
vention of any constitutional or legal pro- 
vision or without authority of law or any 
such legal wrong or legal injury or illegal 
burden is threatened and such person or 
determinate class of persons is by reason of 
poverty, helplessness or disability or 
socially or economically disadvantaged posi- 
tion, unable to approach the Court for 
relief, any member of the public can main- 
tain an application for an appropriate direc- 
tion, order or writin the High Court under 
` Article 226 and incase of breach of any 
fundamental right © of such person or 
determinate class of persons, in this Court 
under Article 32 seeking judicial redress 
for the legal wrong or injury caused to 
such person or determinate class of per- 
sons...... There is a vital distinction bet- 
ween focus standi and justiciability and it 
is not every default on the part of the 
e or a public authority that is justici- 
a le.” s 


The learned Judge further held : 


“There can be no doubt ‘that practising 
lawyers have a vital interest in the indepen- 
dence of the judiciary and if any un- 
constitutional or illegal action is taken by 


` to certain admitted facts. 
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the State or any public authority which ` 
has the effect of impairing the indépen- 
dence of the judiciary, they would 
certainly be interested in challenging the 
constitutionality or legality of such action. 
They had clearly a concern deeper than 
that ofa busy-body and they cannot be told 
off at the gates.” 


Therefore, it is a clear ,that the rule laid 
down by Ismail, J., as he then was, in N. A. 
District Pawn Broker’s Association v. 
Secretary to Government of India}, that only 
a person, who suffered a specific legal injury 
by reason of threatened violation of his 
legal right or Jegally protected interest, who 
could bring.an action by a regular writ peti- 
tion to be filed has been described as a rule 
of ancient vintage and as arisen during an era 
when private law dominated the legal scene 
and public law had not yet been born. Con- 
sequently, the rule has become qbsolete. In 
this case, it cannot be said that the Livestock 
Inspectors, Grades I and II cannot be said 
to be wayfarers or officious interveners with- 
out any interest or concern over the subject 
matter of writ petition. The Association as 
such representing the body of Livestock 
Inspectors, Grades I and II are really 
interested in safeguarding the welfare of its 
members. If therefore by the impugned noti- 
fication the rights of any. of members of the 
Association have been prejudiced or excised 
without the authority of law by any act on 
the part of the State Government, certainly it 
would be open to the Association to come 
forward and protect the rights of its 
individual members, whom it represents. It 
cannot be said that each and every one of the 
Livestock Inspectors, Grades I and II must 
come forward, spend money and file individual] 
writ petitions. I therefore over-rule the] 
preliminary objection raised by Mr. Raghav- 


achari. 


12. The next question to be considered is, 
whether the petitioners are entitled to any 
relief. In this context, it is necessary to refer 
It is not disputed 
that Livestock Inspectors were directed to be 
appointed as Extension Officers in Panchayat 
Unions only in 1957 asa temporary measure | 
though no doubt ever since then they were. 
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being appointed as Extension Officers. By 
G.°O. Ms. No. 2130, Food and Agriculture, 
dated 15th July, 1957, the Government 
directed that Veterinary Assistant Surgeons 
available in the Extension Service areas shall 
be withdrawn and in their place, the Veteri- 
nary and Livestock Inspectors should be 
posted to replace the existing Extension 
Officers for Animal Hubandry in the National 
Extension service Blocks in the State. This 
Government Order took note of the fact that 
while 366 Veterinary Assistant Surgeons 
would be required to implement the various 
schemes and activities of the Animal 
Husbandry Department only 232 
Veterinary Assistant surgeons were then 
available in the Animal Husbandry 
Department, and 72 in the National 
Extension Service areas. In view of this 
the Government directed that out of the 72 
Veterinary Assistant Surgeons available in 
the National Extension Service areas 62 shall 
be withdrawn. This was followed by G. O. 
Ms. No. 3408, dated 4th December, 1957. 
By this Government Order the Govern- 
ment referred to G. O. No. 2130, Food 
and Agriculture, dated 15th July, 
1957, by which the Government had 
ordered that Veterinary and Livestock 
Inspectors should be placed under th: Animal 
Husbandry Department Veterinary Assistant 
Surgeonse and accorded sanction to the 
employment of 71 Veterinary and Livestock 
Inspectors. From the above Government 
Orders it is clear that, as contended, by the 
respondents in the counter-affidavit, there 
was a dearth of veterinary graduates in the 
year 1957, which necessitated the Government. 
withdrawing Extension Officers (Veterinary 
Assistant Surgeons) from the extension 
service areas and replacing them by Live- 
stock Inspectors, Grade I: This practice 
has continued till the impugned Government 
order was passed. It is also not disputed 
that these arrangements were only temporary. 
The respondents have not challenged the 
statement of the petitioners that the first Pay 
Commission, as early as in 1976, madea 
recommendation that persons who are less 
qualified than the veterinary graduates 
should be appointed as Extension Officers. 
It will be useful to refer to the actual report 
of the first Pay Commission, which is relied 
on hy Mr. M. R. Narayanaswami. The 
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passage, occurring at page 65 in the,printed 
volume of the report of the Madras Pay 
Commission, 1959-60, reads as follows : 


“We feel that with the existing facilities 
for the training of Veterinary Graduates, 
it will not be possible to man all the posts 
of Extension Officers for Animal Husbandry 
with Veterinary Assistant Surgeons. In any 
case, for the type of work which an Exten- 
sion Officer has to do, perhaps an agency 
less technically qualified and therefore, 
less costly would suffice. We discussed 
with the Director of Animal Husbandry 
the desirability of reviewing the two-year 
diploma course in Animal Husbandry. The 
Director is against the revival of the 
disploma course as he feels that there 
should not be any lowering of the standards 
of veterinary education. While the expert 
advice of the Director is entitled to all 
respect, we feel that a more realistic 
attitude in regard to the man-power 
requirements of the department in the 
context of the third Five-Year Plan is 
clearly needed. Though all the posts of 
Extension Officers for Animal Husbandry 
are expected to be held by veterinary 
graduates, mostorthem are now in fact 
being held only by Veterinary Livestock 
Inspectors, who are diploma holders and 
some even by Stockmen, who have had 
only eleven months training’ With the 
progressive increase in the number of 
blocks the staffing position will become 
even more unsatisfactory. Farther, while a 
Veterinary Assistant Surgeon may be 
needed for a Veterinary dispensary or 
hospital, it will perhaps be a waste of 
their highly specialised professional 
training to entrust them with extension 
work which consists merely in the dis- 
crimination of information in regard to 
proper feeding and management of cattle, 
early diagnosis of cattle diseasse and the 
provision of first-aid, etc. We therefore, 
consider that there is prima facie a need 
for the revival of the two-year disploma 
course in Animal Husbandry, and that 
these disploma holders could ptogressively 
replace the Stockmen as Extension Officers 
in Animal Husbandry’. It is thus 
clear that ‘even according to the first 
Pay Commission, allthe posts of Extension: 
Officers for Animal Husbandry were to be 


y 
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held, by veterinary graduates though, at 
that time they were being held by Livesteck 


Inspectors due to paucity of veterinary- 


graduates. Itis equally clear that the Pay 
Commission was conscious of the fact the 
qualifications of Livestock Inspectors who 
had underwent only eleven months’ 
training would not be sufficient and they 
suggested the revival of the two-year 
diploma course to enable such diploma 
holders to be appointed as Extension 
Officers in the place of Veterinary 
Assistant Surgeons even though the 
Director of Animal Husbandry did not 
accept the proposal. Thus, the report of 
the Pay Commission does not support 
Mr. Narayanaswami, in his argument that 
the first Pay Commission has recommended 
the retention of the Livestock Inspectors 
as Extension Officers. On the other hand, 
they had only suggested that persons more 
qualifide than the Livestock Inspectors but 
less qualified that the veterinary graduates 
could be aH aa to man ‘the posts of 
Extension Officers. Similarly there is no 
dispute the Director of Animal Husbandry 
gave a report in 1976 (i. e., on 9th 
September, 1976) to the affect that the 
posting of Veterinary Assistant Surgeons 
would only result in a collossal waste of 
human and financial resources and that it 
would only pave the way for Veterinary 
Assistant Surgeons to get out of touch 
with the usual practice and thereby finding 
themselves within a few years useless. 
On the other hand, the Director of Rural 
Development, Madras expressed his view 


as early as on Sth June, 1976, that 
veterinary graduates would be better 
suited to be appointed as Extension 


Officers. 
the Animal Health Intelligence reporting 
which used to be one of the fundamental 
duties of the Touring Veterinary Assistant 
Surgeons is now down in an _ unsatis- 
factory manner. He had also stated that 
the Livestock and poultry development 
has grown up to such a scale that higher 
technical knowledge is required by the 
Livestock farmers whether it is poultry 
dairying, piggery etc., and the veterinary 
graduates during the course of education 
in Veterinary Science study extension as 
special subject. He had also emphasised 
upon the fact that with the present 
approach of Integrated Rural Develop- 


He had referred to the fact that ` 
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ment, wherein such emphasis is placed on 
the use of the highest scientific knowledge 
and technology for the uplift of the rural 
people, it is highly essential’to post Veteri- 
nary Assistant Surgeons as Extension 
Officers (Animal Husbandry) in blocks. I 
am unable to get any assistance from the 
report of the Administrative Reforms 
Commission at pages 44 to 46 and 101, to 
which my attention has been drawn by the 
learned counsel for the petitioner. There 
is nothing in the said report which goes 
against the tenor of the impugned govern- 
ment Order. Itis true that on earlier 
occasions, representations were made by the 
Veterinary Assistant Surgeons that they 
shouldbe appointed as Extension Officers, 
Animal Husbandry in Panchayat Unions 
but that was not accepted by the Govern- 
ment. However, the fact that on an 
earlier occasion the Government did not 
accept the representation of the Veterinary 


. Assistant Surgeons could not mean that 


the Government is debarred from revising 
its policy. 


Mr. M. R. Narayanaswami, learned 
counsel for the petitioner mainly 
emphasised upon the fact that the 


impugned Government Order has to be 
struck down as arbitrary, in view of the 
fact that the Government {had not 
considered the various matters touching 
upon the subject-matter and the fact that 
on earlier occasions the representations of 
the Veterinary Assistant Surgeons for 
being appointed an Extension Officers has 
not been accepted. In this connection, 
the learned counsel referred to the decision 
of the Supreme Court in K. K. Rajendran 
v. State of Tamil Nada+. He invited my 
attention particularly to paragraphs 7, 32, 
33 and 34 I have carefully gone through 
the said decision and Iam unable to see 
how far the said decision applies to the 
facts of the present case. The paragraphs 
to which the learned counsel drew my 
attention deal with the fact that whether a 
post could be abolished should essentially 


be a mattet forthe Government to 
decide. As long as such decision 
of the Government is taken in good 


faith, the same cannot be set aside by the 
Court. The decision to abolish the post 
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should, however, be taken in good faith 
and be not used as a cloak or pretence to 
terminate the services of a person holding 
that post. The Supreme Court further 
held that in case it is found on considera- 
tion of the facts of acase that the aboli- 
tion of the post was only a device to 
terminate the services of an employee, the 
abolition of the post would be liable to be 
set aside. We are not concerned here with 
the abolition of the post. The learned 
counsel then referred to the fact that the 
deponent of the counter-affidavit, 
Mrs. L. D. Padalkar had herself madea 
recommendation in 1976 that Veterinary 
Assistant Surgeons should not be appointed 
on the ground that it would be a collossal 
waste of time to appoint Veterinary 
Assistant Surgeons as Extension Officers 
and curiously she has now filed a counter- 
affidavit stating that Veterinary Assistant 
Surgeons alone were qualified to be 
appointed an Extension Officers. I do 
not find that there is any rule 
of law or principle which prevents 
Mrs L D. Padalkar from taking a view of 
the matter, dissenting from the opinion 
found by her earlier, according to the 
circumstances ‘of the ‘situation. She has 
stated in the counter-affidavit that the 
situation in 1976 was quite different from 
what it is today. Even otherwise, nothing 

revents an Officer of the Government 
rom taking a different view ofa matter if 
he or she finds that at the time when the 
decision is taken, a particular line of 
approach is called for. In the counter 
affidavit it is stated categorically” that the 
situation prevalent in the State twenty 
years back when Livestock Inspectors were 
posted as Extension Officers (Animal) 
Husbandry) has nowcompletely changed”’, 


The people have become more and more 
censcious about the rearing of quality live- 
stock for better profit and progress. New 
techiniques, equipments, preservation 
methods, breeds, etc., have been introduced 
and, propularised. A highly sophisticated 
service in the fields of Animal Husbandry 
(including preventive and curative health 
zover, feeding, breeding and management, is 
expected by the ryots. Consequent to the 
efforts of the Department and other Develop- 
ment agencies, the animalsofhigh quality 
and price are being reared on commercial 
lines, by the people and they are demanding 
Setter technical know-how. Due to the 
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multiplicity of the sources of information, the 
message on Science and Tecchnology, 
Research and Development in Animal 
Husbandry reach the public quickly, creating 
doubts and requiring clarification on many 
pointed issues. The rural people look to 
the Animal Husbandry extension workers for 
the clarity of views; upto date knowledge on 
Research and Development. Animal 
Husbandry extension workers with a capacity 
to go deep into the problems and subject 
will alone be able to clear the genuine doubts 
of the public arising out of availability of 
information on’ latest developments. The 
real role of the Extension Officer can be per- 
formed by the persons with adequate technical 
and academic qualifications. Therefore, 
veterinary graduates alone will be suited to 
work as Extension Officers in the field of 
Animal Husbandry”. Again it is farther 
stated in pragraph 11 of the counter-affidavit 
that ‘‘the’ veterinary graduate, has the 
technical knowledge and he can generate and 
pool resources and encourage men to have 
self-employment in the Animal Husbandry 
sector. With the various cast intensive 
schemes to. improve the quality of Livestock, 
the appropriate liaison officer to function as 
Extension Officer (Animal Husbandry) isa 
veterinary graduate. Our rural people 
should not be denied the high level technology 
which could be popularised and put to actual 
use through veterinary graduates in panchayat 
unjons for their Livestock”. In ¿the light 
of these statements it is futile on the part 
of the learned counsel for the petitioner to 
contend that the impugned Government 
Order is vitiated by the vice of arbitrariness 
soas to be struck down by invoking the 
enlarged scope of Article 14 ot the Constitu- 
tion of India as enunciated in paragraph 11 
in the decision in Ramanadayaram Shetty v. 
The International Airport Authority of 
India‘. 


13. Mr. Narayanaswamy then contended 
that the basis of the promulgation of the 
impugoed Government Order was the fact 
that the post of extension Officers, Agriculture 
were being held by Agricultural Graduates 
The Extension Officers, Agricultural are no 
longer being held by agricultural graduates. 
The basis behind the impugned Government 
Order thus having disappeared the impugned 
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Government Order is liable to be Guashed. 
This argument is devoid of merits. A read- 
ing of the impugned Government Order does 
not show that the basis of the Government 
Order was the fact that posts of Extension 
Officers, Agriculture were being held by 
Agricultural Graduates, It merely states 
that the Governmen! have desired that the 
veterinary graduates may be appointed as 
Extension Officers, Animal Husbandry in the 
panchayat unions ‘‘as in the case of posts of 
Extension Officers, Agriculture, which are 
held by Agricultural Graduates. Apart from 
this, the learned Advocate-General has stated 
that posts of Extension Officers, Agriculture 
are even how being manned by Agricultural 
Graduates and they are directly under the 
control of the Government. In my opinion, 
neither the reference to the fact that the 
posts of Extension Officers, Agriculture are 
held by the Agricultural Graduates nor the 
fact that the Extension Officers, Agriculture 
are no longer held by Agricultural 
Graduates, even if proved, can im any 
manner Vitiate the Government Order. 


Mr. Narayanaswami then took exception to 
the statement in the impugned Government 
Order that Livestock Inspectors, Grade I 
would be upgraded to the cadre of Veterinary 
‘Assistant Surgeons in the Tamil Nadu 
Animal Husbandry ‘Subordinate Services” 
and stated that there cannot be any upgrad- 
ing of Livestock Inspectors, Grade Ito the 
Animal Husbandry Subordinate Service. The 
learned Advocate-General plainly stated at 
the Bar that the use ofthe word ‘Subordinate, 
in that paragraph was a mistake and that 
what the Government meant was that 
Livestock Inspectors, Grade I would be 
upgraded to the cadre of Veterinary Assistant 
Surgeons in the Tamil Nadu Animal 
Husbandry Services. i 
14. The next contention of Mr. Narayana- 
swamy was that with the appointment of 
Veterinary Assistant Surgeons as Extension 
Officers, Grade I, there would be deployment 
of Livestock Inspectors, Grade I. There is 
no substance in this contention as well. It is 
stated in the Government Order itself 
-that posts of Livestock {nspectors in the 
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Veterinary Sub-centres would be upgraded to 
the grade of Livestock Inspectors, N 
so that Liverstock Inspectors, Grade I on 
reversion from the posts of Extension Officers 
(Animal Husbandry) can be posted in those 
posts. The Government Order further clearly 
directs that whenever the Livestock 
Inspectors, Grade I on relief from the post of 
Extension Officers (Animal Husbandry) are 
posted in the Veterinary Key Village Sub- 
Centres, the existing posts of Livestock 
Inspectors, Grade II in the Sub-centres be 
upgraded to that ot Livestock Inspectors 
Grade I so long.as the Livestock [nspectors 
Grade I are holding the posts. The Govern- 
ment have also directed that the posts of 


_ Extension Officers (Animal Husbandry) in 


the Panchayat Unions which are now in the 
Grade of Livestock, Inspectors Grade I be 
upgraded to the cadre of Veterinary Assistant 
Surgeons in the Tamil Nadu Animal 
Husbandry Subordinate Service. 


15. Similarly there is no substance in 
the argument of Mr. Narayanaswami that the 
Livestock Inspectors, Grade II would also 
be affected. In G. O. No. 1208, Agriculture 
Department (AH V1), dated 18th May, 1981, 
Government have sanctioned the establish- 
ment of two Intensive Cattle Development 
Projects in South Arcot and Chingleput 
Districts and for their implementation, the 
Government have created 104 posts of Live- 
stock Inspectors Grade I. Similar opportu- 
nities will occur in future years also 
similarly as has been pointed out in the 
counter affidavit, vacancies are likely to 
occur in Livestock Inspectors Grade I posts 
due to retirement, resignation as well as 
creation of new posts for implementing part 
lI and new schemes under five year plans. 
There is another important fact, which is not 
disputed, that on completion of ten years of 
service, Livestock Inspectors Grade II will 
be advanced to‘ Livestock Inspectors Grade I 
(Advanced). The scale of pay of both the 
posts-Livestock Inspectors Grades I and II 
is the same. Itis further stated on behalf 
of the respondents and that is not disputed 
thatthe holders of posts ot Livestock 
Inspector’s Grade I (Advanced) are also 
allowed Livestock Attendants’ extra amount 


ty 


466 


of Rs. 13 per month which the normal Grade I 
Livestock. Inspectors are not getting. 
Therefore, even assuming that chances of 

romotion constitute conditions of service, it 
is amply made out that the opportunities for 
promotion of Livestock Inspectors Grade II 
are not in any way affected. 


16. Mr. Narayanaswami made repeated 
emphasis that for the last twenty-five years 
the practice of appointing Livestock 
Inspectors, Grade I as Extension Officers has 
been prevalent and therefore, a change from 
the said practice cannot be- ccnsidered to be 
rational. There is no merit in this conten- 
tion. So long as the practice has not been 
converted intoa Rule whichis binding on 
the Government, the fact, that the practice 
has been followed for twenty five years, can- 
not clothe the Livestock Inspectors with any 
vested right to be appointed as Extension 
Officers. 


The mere discontinuance of a practice cannot 
amount tO an injury to any legal right. 
Chandrachud, CJ., has observed thus in 
R.K. Khandelwal v. State of Uttar 
Pradesh? is: 


“But apart from that, discontinuance of a 
mere practice cannot sustain a charge of 
injury to legal rights. The practice had 
not ripened into a Rule and the University 
was under no ebligation to admit only 
those who had -passed their D. C. H. 
Examination”. 


So, unless the Livestock, Inspectors Grade I 
have any legal right to be appointed as 
Extension Officers in Panchayat Unions, the 
impugned order cannot be questioned. 


17. Though it is unnecessary for the 
present purpose, it is but fair that I refer to 
the citations made by the learned Advocate- 
General. In R. S. Dichhar v. State o 
Maharashtra®, the Supreme Court has laid 
down that a rule which merely affects 
the chances of promotion cannot be regarded 
as varying a condition of services. Again it 
a N 
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has been stated in Mohamed Thujat Ali v. 
Union of India}, at paragraph 15: 


“It is true that a rule which confers a right 
of actual promotion or aright to be 
considered for promotion is a rule 
prescribing a condition of service. This 
proposition can no longer be disputed in 
view of several pronouncements of this 
Court on the point and ‘particularly the 
decision in Mohammed Bhakar v. Krishna 
Reddy*, where this Court, speaking 
through Mitter, J., said “Any rule which 
affects the promotion of a person relates 
to his condition of service’. But when 
we speak of a right to be considered for 
promotion, we must not confuse it with 
mere chance of promotion; the latter 
would certainly not be a condition of 
service. This Court pointed out in State 
of Mysore v. G. R. Purchit®, that though a 
right to be considered for promotion is a 
condition of service, mere bams of pro- 
motion are not. A rule which merely 
affects chances of promotion cannot be 
regarded as varying a condition of service”. 


18. Iam therefore satisfied thatthe decision 
in the impugned Government Order cannot be 
characterised as arbitrary and as having been 
issued without having regard to the various 
aspects, which are relevant to be considered 
on a matter like this. The Government have 
taken a policy decision, on the basis of 
relevant materials and it is not for this Court 
to interfere with the policy decision of the 
Government in exercise of its powers under 
Article 226 of the Constitution of India 
unless it be that the decision arrived at is so 
arbitrary and unconscionable that it would 
affect all canons of fair play in State action 
and unless this Court comes to a conclusion 
that the decision is absolutely arbitrary or 
irrational.’ In this connections, it will be 
useful to recall the observation of the 
Supreme Court in The Tamil Nadu Education 
Department Ministerial and General 
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Subordinate Services Association ete. vV. 
State of Tamil Nadat. The case dealt with 
the question of validity of Tami] Nadu G. O. 
Ms. No. 1948 regarding the integration of 
District Board staff with Government 
servants and the introduction of A wing and 
B wing. The Supreme Court observed in 
paragraph 17 at page 383 : 


“Sri Govind Swaminathan drove home the 
point that in some cases evenafew hundred 
‘A’ wing members have been passed ever 
by some one in the ‘B’ wing far junior to 
them. Once the principle is found to be 
rational the fact that a few freak instances 
of hardship may arise on either side can- 
not be a ground to invalidate the order or 
the policy, Every cause claims a martyr 
and however unhappy we feel to see the 
seniors of yesterday becoming the juniors 
of'today, this is an area where, absent 
arbitrariness and irrationality the Court 
has to adopt a hands-off policy”. 


It is unnecessary to pursue the discussion on 
the question that in 1957 only Rs. 3,000 has 
been allotted for Panchayat Union Extension 
activities while it is now Rs. 74 lakhs. 


19, The net result is, there are no merits in 
the writ petitions. The impugned Govern- 
ment Order, which isthe result of a policy 
decision taken by the Government on relevant 
considerations cannot be characterised as 
arbitrary or irrational. It does not in any 
manner affect the rights of the members of 
the petitioners’ Association or the petitioner 
Kannan. The impugned Government Order 
protects the rights of Livestock Inspectors 
Grade I who are likely to be reverted from 
the posts of Extension Officers by reason of 
appointment of Veterinary Assistant Surgeons 
as Extension Officers. I therefore dismiss 
both the writ petitions, but, in the circum- 
stances, without costs. 


20. After I pronounced 
dismissing the writ petitions, 
Mr. M. R. Narayanaswami, the learned 
counsel for the petitioners requests for a stay 
of the operation of the judgment for a period 
>f one month to enable the petitioners to file 
appeals and move the appellate Court for 


the judgment, 
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stay. Mr. Kanagaraj, the learned Additional 
Government Pleader, opposes, the stay pon 
the ground that the policy decision has 
already been partly implemented and if that 
any order of stay is granted, it would cause 
inconvenience to the administration. In view 
of the statement made by the learned Addi- 
tional Government Pleader that the policy 
decision has already been implemented to a 
certain extent, I do not think the stay asked 
for by the learned counsel for the petitioners 
can be granted. 


— 


R. S. Petition dismissed. 
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On “6th January, 1974, the second respon- 
dent executed a receipt for Rs. 3,000 in 
favour of the first respondent. The receipt 
recited that a sum of Rs. 3,000 was being 
received towards the agreed price of 
Rs. 1,22,500 for the sale of the suit property 
by the second respondent in favour of the 
first respondent and that thesale was to be 
completed within 45 days from the date of the 


advocate for the first respondent passing the- 


title deeds. Among others, there was a 
further clause to the effect that the second 
respondent should execute a regular contract 
for sale ona stamp paper within 15 days 
from the date of the receipt and that if the 
transaction was not or could not be com- 
pleted within the said period of 45 days or 
the extended time for any reason, the second 
respondent should return the advance with 
interest thereon at 12 percent per annum from 
that date. Thereafter in February, 1974 
the first respondent sent Exhibit P-4 draft 
agreement of sale to the first respondent for 
approval and signature. The second respon- 
dent returned the draft suggesting certain 
amendments. Subsequently some correspond- 
ence ensured between the parties. Ultimately 
on 22nd February, 1974, the counsel for the 
second respondent wrote to the counsel for 
the first respondent stating that the second 
respondent did not propose to keep the 
contract for sale alive and that he could not 
execute any agreement for sale: He also 
returned the sum of Rs. 13,000 which had 
been paid inall by the first respondent 
towards the advance of sale consideration. 
It is common ground that on 28th March, 
1974, the first respondent received the cheque 
for Rs. 13,000 from the second respondent 
without prejudicé to his rights. Under the 
contract for sale on Ist June, 1974, the second 
respondent sold the suit property to the 
appellant for a sum of Rs. 1,10,000. ln the 
circumstances, the first respondent filed the 
suit for specific performance of the agree- 
ment for sale entered into by the second res- 
pondent with him in respect of the suit pro- 
perty. The second respondent contended 
that there was no concluded contract of sale 
which could be specifically enforced and 
that the taking back of the advance would 
disentitle the appellant to enforce the 
contract. The trial Judge passed a decree in 
favour of the first respondent for the specific 
performance of the said contract for sale 
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against the second respondent and the appel: 
lant. Hence this appeal. 


Held: Itisnow settled that ifa document 
which is entered into between the two 
parties and which is relied on as constituting 
the contract contemplates the execution of a 
further regular agreement between the parties 
itisa matter of construction whether the 
execution of a further contract is a condition 
of the terms of the bargain or whether it is a 
mere expression of the desire of the parties 
as to the manner in which the original agree- 
ment should be performed. In the former 
case, there cannot be any enforceable contract 
unless the condition is fulfilled or on the 
ground that the law does not recognise a 
contract to enter into a contract. 

[Para. 9 ] 


Another settled principle of law is that when 
there is a written document followed by 
further negotiation in the form of correspon- 
dence the entirety of ihe correspondence has 
to be looked into to find out whether there 
has been a completed contract or not. 

[Para. 18.] 


In the light of the contentions of the parties 
it is necessary torefer to the entire corres- 
pondence that followed Exhibit P-1 to find 
out whether Exhibit P-1 constituted a con- 
cluded contract or not Exhibit P-1-receipt 
itself is given subject to the terms and condi- 
tions mentioned therein. It states that the 
sale shall be completed within 45 days from 
the date of the advocate for the first respon- 
dent passing thetitle. Thesecond respondent. 
has to produce the encumbrance certificate 
for a period of 13 years prior to the date 
of Exhibit P-1 and also obtain a receipt of 
satisfaction of the claim of his brother. The 
second respondent has also to produce the ~ 
receipts for payment of all taxes and other 
demands. Clause 6 of Exhibit P-1 clearly 
States that if the transaction is not or could 
not be completed within the said 45 days or 
the extended time for any reason, the second 
respondent shall return the amount of 
advance with interest thereon at 12 per cent. 
per annum from the date of Exhibit P-1. 
Clause 7 of Exhibit P-1 states that the 
second respondent shall execute a regular 
agreement of sale on stamp paper within 15 
days from the date of Exhibit P-1. Though 


-” 
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no doubt, Exhibit P-1 has specified the 
considzratton amount and the property to be 
sold, a perusal of Exhibit P-1 leaves the 
impression that a regular agreement of sale 
on a stamp paper has to be executed within 
15 days from the date of Exhibit P-1 and that 
the said recital is a cOndition of the bargain 
between the parties under Exhibit P-1. 
Further clause 6 of Exhibit P-l gives an 
option to the second respondent to return the 
advance amount with interest at 12% if 
the consideration could not be completed 
within 45 days as tipulated thereins. It is not 
disputed that the second respondent 
refunded the amount of advance and stated 
that he could not complete the transaction 
within as reasonable time. This clause itself 
would show that Exhibit P-1 was not intended 
to be a concluded contract. [Para. 20.] 


From a conspectus of the entire docu- 
mentary evidence it is clear that there was 
no concluded contract at all between the 
parties, that the receipt Exhibit P-1 was not 
intended to contain the whole of the terms 
of the bargain, that Exhibit P-4 draft agree- 
ment was not accepted and signed by the 
second respondent and that the parties were 
only nego’iating with suggestions and counter- 
suggestions and were never at consensus 
ad idem. [Para. 22.] 


Ti this case there is absolutely no evidence 
oa the side of the first respondent to prove 
that he was ready and willing to’ perform his 
part of the contract and that such readiness 
and willingness continued till the date of the 
decree. itis certainly the duty of the first 
respondent to have gone into the box and 
given formal evidence that he was ready and 
willing to perform his part of the contract 
and subject himself to be cross-examined. In 
the absence of the first respondent (sic) 
stating from the witness box, it cannot be 
found that the first respondent-plaintiff has 
discharged the duty enjoined on him under 
section 16 (c) of the Specific Relief Act, 
1963, entitling him to a decree for specific 
performance. No doubt it is not specifi- 
cally clear from the judgment of the trial 
Court whether the question regarding the 
readiness and willingness of the first respon- 
dent to perform his part of the contract was 
urged before the learned Judge. It would be 
certainly open to the appellant to raise that 
question at the appellate stage. Section 16 
(c) of the Specific Relief Act, 1963, is 
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prohibitory and a duty is cast. on Courts by 
a public statute that specific performance of 
a contract cannot be granted in favour ofa 
person unless he offers and proves readiness 
and willingness to perform his part of the 
contract. That being the nature of the 
Statute, it would be the duty of the Court to 
see whether the person who seeks to enforce 
the contract satisfies the mandatory provi- 
sion of section 16 of the Specific Relief Act, 
1963. [Para 26., 


The second respondent had stated that he 
was not intending te execute the draft 
contract for sale and that the contract was 
no longer in existence. Assuming that 
Exhibit P-1 amounted to a concluded ' 
contract for sale the first respendent has 
accepted the refund amount of Rs. 13,000 
knowing full well that the second respondent 
has cancelled the contract. In the context 
therefore, the mere conditional acceptance by 
the use of the words “‘without prejudice” to 
his rights under the contract for sale cannot 
in any manner derogate from the fact that he 
had acquiesced in the breach of the contract 
committed by the second respondent. 

[Para. 34.] 


Assuming Exhibit P-l constituted a 
concluded contract for sale, the acceptance 
ofthe refund amount of Rs. 13,000 by the 
first respondent waived his right to enforce 
the contract and his right cannot be 
preserved merely because he had accepted 
the amount ‘without prejudice’ to his right. 

[Para. 35.] 


The first respondent has not gone into the 
witness box. There is clear evidence to 
show that the appellant, purchased the 
property for value. As regards notice 
D. W. 1 has given evidence that he was not 
aware of the contract for sale, that before 
purchasing the property, he inspected the 
property, when one Jayaraman, a gumastha 
and Athimoolam the watchmen, were pre- 
sent and no business was being carried on 
then. The first respondent has not gone 
into the box to rebut the evidence given by 
D.W.1. Itis borne out by evidence that 
the first respondent had already taken back 
the refund amount and consequently even if 
there had been any such valid and enforce- 
able contract for sale, he has waived his. 
Tight to enforce the contract. In the 
circumstances, it has to be held that the 
appellant is a bona fide purchaser for value 


470 
without notice cf any subsisting contract of 
sale. [Para. 36. | 
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The judgment of the Court was delivered by 


Padmanabhan, J.—This appeal arises out of 
the judgment and decree for specific perfor- 
mance of a contract for sale passed by this 
Court in C. S. No. 213 of 1974. The second 
defendant, H. G. Krishna Reddy and 
Company is the appellant. The first respon- 
dent herein is the plaintiff and the second 
respondent is the first defendant in the suit. 
The facts of the case may be set outas 
follows. 


2 On26th January, 1974, the second 
respondent executed a receipt, Exhibit P-1 for 
Rs. 3,000 in favour of the first respondent. 
The receipt recited that a sum of Rs. 3,000 
was being received towards the agreed price of 
Rs. 1,22,500 tor the sale of the suit property 
by the second respondent in favour of the 
first respondent. ‘It further stated that the 
sale was to be completed within 45 days from 
the date of the advocate for the first respon- 
dent passing the title deed. Among others, 
there was a further clause to the effect that 
the second respondent should execute a 
regular contract for sale on a stamp paper 
within 15 days from the date of the receipt 
and that if the transaction was not or could 
not be completed within the said 45 days or 
the extended time for any reason, the second 
respondent should return the amount of 
advance with interest thereon at 12 per cent 
per annum from that date. Thereafter, in 
February, 1974 the first respondent sent 
Exhibit P-4 draft agreement of sale to the 
second respondent for his approval and 


` further 


I) KRISHNA REDDY AND CO, P. THIMMIAH (Padmanabhan, J.) 


signature. The second respondent returned 
the draft agreement of sale to the first respon- 
dent suggesting certain amendments. Sub- 
sequently, some correspondence ensued 
between the parties. Ultimately, on 27nd 
February, 1974, the counsel for the second 
respondent wrote to the counsel for the first 
respondent stating that the second respon- 
dent did not propose to keep the contract for 
sale alive and that he could not execute any 
agreement for sale. He also returned the 
sum: of Rs. 13,000 which had been paid by the 
first respondent towards the advance of sale 
consideration. Itis common ground that on 
28th March, 1974, the first respondent 
received the cheque for Rs. 13,000, from the 
second respondent without prejudice to his 
right under the contract for sale. It may 
also) be mentioned that on 10th June, 1974 the 
second respondent sold the suit property to 
the appellant fora sum of Rs. 1,10,000. It 
is, in these circumstances, the first respon- 
dent filed the suit for the specific perfor- 
mance of the agreement for sale entered into 
by the second respondent with him in respect 
of the suit property. 


3. The second respondent in his defence 
contended that there was no concluded 
contract for sale of the suit property between 
the first respondent and him. He 
contended that Exhibit P-] 
receipt did not by itself constitute a con- 
cluded contract, but contemplated a written 
apreement for sale being entered into between 
the parties. The counsel for the first respon- 
dent did not approve the title of the second 
respondent and wanted further particulars 
from the respondent to enable him to pass 
the title as good. Though the second respon- 
dent received a draft agreement for sale and 
a cheque for a sumof Rs. 10,000 he returned 
the draft agreement with suggestions for 
effecting certain amendments. But, the first 
respondent did not agree to the amendments 
suggested by the second respondent. It is 
the further case of the second respondent 
that he informed the first respondent that he 
could not give a good title within a reason- 
able time and stated that if the first respon- 
dent would wait for sometime and also give 
a further sum of Rs. 60,000 for the payment 
of his debt, he would complete the sale 
transaction, or else he would treat the con- 
tract as cancelled. Since the first respondent 
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did not agree to the terms of the second res- 
ponon the latter cancelled the agreement. 
suant to the cancellation of the contract 
for sale, the first respondent also received 
back the sum of Rs. 13,000. Thereafter, the 
second respondent sold the property to the 
appellant for a sum of Rs. 1,10,000. 


4. The apnellantin its defence stated that 
it purchased the suit property bona fide and 
for a valuable consideration of Rs. 1,10,000. 
At the time of its purchase it was not aware 
that a valid contract for sale, much less a 
concluded contract for sale existed between 
the respondents 1 and 2. In March, 1974, 
the appellant was on the look-out for the 
purchase of a property and it was informed 
about the availability for purchase of the 
suit property. Accordingly, the appellant 
inspected the suit property and it was not 
told that any such contract for sale subsisted 
between respondents 1 and 2. Since the 
second respondent was prepared to sell the 
property to the dppellant for asum 
Rs 1,10,000, provided it paid an advance of 
Rs. 60,000 the appellant gave an advance of 
Rs. 60,000 and thereafter concluded the sale 
transaction under the sale deed, dated 10th 
June, 1974, by paying the balance amount of 
Rs. 50,000. The document was registered on 
12th June, 1974, Exhibit P-17 being the sale 
deed. ‘he appellant has further stated that 
the first respondent was aware of the fact 
that it was going to purchase the property 
from the second respondent and yet he did 
not prevent the appellant from purchasing 
the property. It is a bona fide purchaser for 
value without notice of the alleged contract 
for sale between réspondents 1 and 2. The 
appellant has contended that by his conduct 
the first ` respondent allowed the appellant to 
purchase the property from the .second res- 
pondent without informing the appellant 
about the alleged agreement for sale when he 
was aware of the fact that appellant was 
about to purchase the suit property from the 
second respondent. 


5. The learned trial Judge found that there 
was a concluded contract for sale in favour of 
the first respondent and that the said contract 
for sale was valid and binding on the second 
respondent. The learned Judge further found 
that the first respondent was entitled to the 
relief of specific performance and that the 
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appellant was nota bona fide purchaser for 
valve without notice of the agreement for 
salé. In this view, the learned Judge passed 
a decree in favour of the first respondent for 
the specific performance of the said contract 
for sale against the second respondent and 
the arpellant. - Hence this appeal. 


6 Inthe light of the arguments advanced 
by the learned counsel for both sides, the 
following points arise for determination in 
this appeal: (1) Whether there has beena 
concluded contract between respondents 1 
and 2 which could be specifically enforced at 
the instance of the first respondent? 
(2) Whether the first respondent has been 
ready and willing to perform his part of the 
contract and whether he is entitled to a decree 
for specific performance of the contract of 
sale alleged by him? Whether the second 
respondent js entitled to raise this ground 
in the appeal? (3) A;suming that there was 
a concluded contract between respondents | 
and 2, whether the first respondent would be 
disentitled to enforc2 the contract tn view of 
the fact that he had taken back the advance 
amount of Rs. 13,009? (4) Whether the 
appellant is a bona fide purchaser for value 
without notice of the alleged contract for 
sale between respondents I and 2? 


7. Point No. 1: Mr. Kesava Iyengar con- . 


tended that Exhibit P-1 receipt did not create 
any concluded contract between respondents 
land 2. Exhibit P-1 only contemplates a 
contract for sale being entered into on a 
stamp paper in writing between the parties. 
According to the learned counsel in order to 
find out whether there was a concluded con- 
tract between respondents 1 and 2, the entire 
correspondence that passed between them 
had to be looked into and a perusal of the 
correspondence would disclose that the 
parties at no time were ad idem and no con- 
cluded contract forsale came into existence. 
Mr. Kesava Iyengar relied upon condition 
No 7in Exhibit P-1 which stated ‘‘The 
vendor shall execute a regular agreement of 
sale on stamp paper within 15 days from this 
date”, and emphasised upon the fact that 
pursuant to Exhibit P-1, a draft agreement 
Exhibit P-4 was sent by the first respondent 
for approval of the second respondent. The 
second respondent, however, wanted certain 
conditions to bə incorporated in the agree- 
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ment and for that purpose returned the draft 
agreement to the first respondent. Thareafter 
the second respondent made it clear to the 
first respondent that he would sign the draft 
agreement provided he was given more time 
to complete the sale transaction and that he 
was paida further advance of Rs. 60,000. 
Since the first respondent did not agree to 
these terms, the second respondent informed 
the first respondent that he would not be ina 
position to enter into a contract for sale. 
The learned counsel also stated that when 
the second respondent demanded a further 
sum of Rs. 60,000 the first respondent wanted 
the second respondent to execute a mortgage 
for the amount for which the second respon- 
dent was not prepared. In this view, accord- 
ing to the learned counsel, respondents 1 and 
2 were never in agreement with regard tothe 
essential terms of the contract for sale an 

therefore, there was no concluded contract. 


8. Mr. T.R Ramachandran, on the other 
hand, argued thata perusal of Exhibit P-1 
would make it clear that there was a con- 
cluded contract. Thefact that there wasa 
clause in Exhibit P~l that a regular agree- 
ment forsaleon stamp paper would be 
executed within 15 days would not detract 
from the fact that Exhibit P-1 was a valid 
and concluded contract. The execution of a 
regular agreement for sale was only a formal 
matter. Similarly, the fact that there was 
some discussion about the demand of 
Rs. 6.,0J0 by the second respondent by way 
of additional advance and the fact that he 
wanted some more time would not take away 
the binding nature of Exhibit P-l as a con- 
cluded contract for sale. 


9, It is now settled that if a document 
which is entered into between two parties 
and which is relied on as constituting a 
contract contemplates the execution of 
a further. regular agreement between the 
patties, it is a matter of construction 
whether the execution of a further 
contract is acondition of the terms of the 
bargain or whether it' isa mere expression 
of the desire of the parties as to the manner 
in which the original agreement should 
be performed. In the former case, there], 
cannot be any enforceable contract unless the 
condition is fulfilled or on the ground that 
law does not recognise 2 contract to ente 
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linto a contract. In Ridgway v. Wharton’ 
Lord Cranworth observed that the fact of a 
subsequent agreement being prepared may be 


evidence that the previous negotiations did _ 


not amount to an agreement, but the mere 
fact that persons wish to have a formal agree- 
ment drawn up does not establish the pro- 
position that they cannot be bound bya 
previous agreement. 


10. In Hatzfeld Wildenburg v. Alexander, 
Parker, J. observed thus : 


‘It appears to be well-settled- by the 
authorities that if the documents or letters 
relied on as constituting a- contract 
contemplate the execution of a further 
contract between the parties it is a question 
of construction whether the execution of 
the further contract is a condition or term 
of the bargain or wheth.r it is a mere 
expression of the desire of the parties as 
to the manner in which the transaction 


already agreed to will, in fact, go through. . 


in the former case there is no enforceable 
contract either because the condition is 
unfulfilled or because the law does not 
recognise a contract 
contract. In the latter case there is a 
binding contract and the reference to the 
mere formal document may be ignored”. 


In Harichand v. Govind’, which has been 
relied upon by the learned single Judge fand 
by Mr. T.,R. Ramachandran, the Privy 
Council has observed thus: 


“Whether an agreement is a completed 
bargain or merely a provisional arrange- 
ment depends on the intention of the 
parties as deducible from the language used 
by the parties on the occasion when the 
Negotiations take a concrete shape. As 
observed by the Lord Chancellor (Lord 
Cranworth) in Ridgway v. Wharton", the 
fact of a subsequent agreement being pre- 
pared may be evidence that the previous 


1 i912) 6 H. L. C. 238. 

2 19235 1 Ch. 284, 
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negotiation did not amount to an agree- 
_ ment, but the mere fact that persons wish 
to have a formal agreement drawn up does 
_not establish the proposition that they 
cannot be bound by a ‘previous agreement”. 


Having followed the principle laid down in 
Wharton’s case}, and Alexander’s case?, the 
Privy Council were of the view that the 
facts beforethem were wholly different 
from the facts in the above two cases. It 
may be mentioned that in that case the 
original documents which were'in Gujarati 
clearly showed that the parties had come 
to a definite and complete agreement on 
the subject of the sale and thatthe reserva- 
tion in respect of a formal document to be 
prepared by a vakil only meant that it should 
be put into proper shape and in legal phraseo- 
logy with any subsidiary terms that the 
vakil might consider necessary for inser- 
tion in formal document. It is on these 
facts the Privy Council distinguished the 
facts of the case from the facts in Wharton's 
case’, and Alexander’s case*. 


12. Asa matter of fact, in Currimbhoy and 
Company v. Creet®, the Privy Council followed 
the observations of Parker, J., in Alexander’s 
case?, and stated that the- principle of the 
English law as stated by Parker, J., would be 
applicable in India. 


13. A similar question arose for considera- 
tion before the Bench of the Calcutta High 
Court in Gostho Behari v. Surs’ Estates 
Limited*, and the Bench observed thus : 


“The second point of the respondent in 
support of the judgment was that this 
was nota concluded contract on the ground 
that itwas subjectto an agreement 
for sale. The essential question on this 
branch of law isto find out whether the 
formal document is of sucha nature that 
it was the very condition of that contract 


a Tee Oe 


1. (1857)6 H.L. C. 238. 
2. (1912) 1 Ch. 284. k 
3. (1933) 64M.L J.103 :601, A, 297: 37 L.W. 
253 : 60 I. A. 297. : A. I. R. 1933 P.C.29. ` 

4. A. I.R. 1960 Oal, 752. 


~ 


474 
or whether it was merely commemorative 
of the evidence on the point.” 


The learned Judges then referred to the 
decision of the Privy Council in Harichand 
v. Govind}, Currimbhoy and Company v. 
Creet?, and Shankarlal Narayandas Mandade 
v. New Mofussil Company Limited*, and 
held that on the facts of the case the contract 
to sell was not subject to any formal agree- 
ment of the nature as to preclude the con- 
clusion or inference that there was already a 
concluded contract for sale. 


14. Mr. Ramachandran cited the Full 
Bench decision of the Allahabad High Court 
in Deep Chandra v. Sajiad Ali Khrn*, in 
support of the proposition that a document 
would be record of the term of a validly 
concluded contract for sale between the 
parties and the fact that it was described and 
called as receiptwould be immaterial. 
We are of the view that this case does not in 
any way run counter to the decision of the 
Privy Council in Currimbhoys’case*, which 
has followed the observations of Parker, J., 
on Alexander’ case’, Agarwala, J., has laid 
down the ratio thus:— 


“Where all the terms of a contract 
are agreed upon, but the parties desire 


that the contract shall go through 
the form of a formal document, 
then the mere fact that there is 


no agreement upon the shape that the formal 
document{should take will not render the 
agreement inconclusive. Where however, 
parties expressly declare that the agreement 
is subject to a formal contract it bas been 
held that these words indicate not merely 
the desire of the parties that the terms 
already agreed upon shall be put down in 
the shape of a formal document. but that 
they indicate something more, namely, 
that the parties wil) have further to make 
up their minds in regard to the minor 
terms of the contract and that the contract. 


T. 44M L. J.608: 17 L.W,572: A.I. R. 
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will not be deemed to be concluded till then. 


This is the effect of decided cases with 
regard to the implications of the special 
formula subject to a formal contract.” 


The fact that the judgment of the Allahabad 
High Court has been confirmed by the 
Supreme Court in Lala Durga Prasadvy. 
Lala Deep Chand}, does not in any manner 
alter the principle of law that is deducible 
from the decision of the Privy Council in 
Currimbhoy’s case*. It is clear from para- 
graphs 28 to 31 in the judgment of the 
Supreme Court that on the entirety of the 
evidence in the case, inclusive of the 
admission in writing that the contract was a 
concluded one, the Supreme Court came to 
the conclusion there was a final concluded 
contract for sale. 


15. A similar question arose in Spottiswoods 
Ballantyne and Company Limited v. Doreen 
Appliances Limited’, There, the plaintiffs 
who were owners of a lease of premises, by 
a letter written by their agents, agreed to let 
the premises to the defendants, subject in 
the usual way to your references being satis- 
factory, and to the terms of a formal agree- 
ment to be prepared by their (the plaintiffs’) 
solicitors. Thereafter, the plaintiffs’ 
solicitors drew up a draft lease, which was 
sent to the defendants who agreed to the 
terms with the plaintiffs’? agents. A few 
days later, the plaintiffs refused to proceed 
with the agreement to let the premises to the 
defendants and called on them to remove 
their machinery and to vacate the-premises. 
As the defendants refused to do so, the 
plaintiffs brought an action to recover 
possession, and the defendants counter 
claimed for specific performance of the 
agreement by the plaintiffs to give a lease of 
the premises to them. Lord Greene, M. R. 
observed thus : 


“The question for our determination is 
very short, and one, and which, to my 
mind, with all respect to the learned Judge, 
has a clear answer. It turns on the mean- 
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ing of the letter of Ist August 1941, the | 


crucial words being those which refer.to a 
formal agreement being entered into. It 
is said by the defendants that the words in 
the letter mean nothing more thar that, 

. as soon as the solicitors for the plaintiffs 
had put into formal shape the matters on 
which the parties were in agreement, a 
binding, unconditional contract would 
come into existence, notwithstanding that 
the formal document in which those terms 
were tobe set out was never signed and 
exchanged ‘by the parties. On the other 
hand, the plaintiffs contend that the 
language means that no contract was to 
exist between the parties unless and until a 
formal agreement had been entered into. 
In my opinion, the second construction 18 
unquestionably right. J am quite unable 
to construe the words ‘subject to terms of 
a formal agreement to be prepared by 
their solicitors’ as meaning that the formal 
agreement referred to is not one which is 
to be executed by the parties ia the usual 
way. An unexecuted document would not 
be a formal agreement.......The real fact 
of the matter is that the usual language 
used here is equivalent to tle common 
and more concise phrase ‘subject to 
contract’ and it is well-settled that the 
phrase makes it clear that the intention of 

” the parties is that neither of them is to be 
contractually bound until a contract 1s 
signed in the usual way.” 


16. In Branca v. Cobarro}, the question 
whether an informal document does or does 
not constitute a document or whether it isa 
mere document in contemplation of a 
contract coming into existence on'a formal 
document being entered into arose for con- 
sideration. On the facts of the case Lord 
Greene, M.R. held that both the parties 
were determined to hold themselves and one 
another bound by the provisional contract 
already entered into. This case turned on 
its own facts. 


17. In Sriramulu v. Aswatha Narayna’, 
Ramaswaml, J., observed as follows : 


K. B. 854:(1947) 2 All E.R. 101. 
28. C. hee : (1969) 1 M. L. J. (S.C.) 
An. W.R. (S. C) 6: (1968) 3S C.R. 
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“It was submitted on behalf of the appel- 
lant that there was no contract because the 
sale was conditional upon a regular agree- 
ment being executed and no such agree- 
ment was executed. We do not accept 
this argument as correct. It is well- 
established that a mere reference toa 

future formal contract will not prevent a 

binding bargain-between the parties. The 

fact that parties refer to the preparation of 
an agreement by which the terms agreed up- 

on are to be put in a formal shape does not 
prevent the existence of a binding contract.- 
There are, however, cases where the 

reference toa future contract is made in 

such terms as to show that the parties did not 
intend to be bound untila formal contract 

is signed. The question depends upon the 

intention of the parties andthe special 
‘circumstances of each particular case.”’ 


After referring to the evidence in the case 
the learned Judge held that i} was not 
possible to accept the contention that the ` 
oral agreement was ineffective in law because 
there was no execution of any formal docu- 
ment. 


18. Itis in the light of these principles, we 
have to consider the question whether the 
provisions in Exhibit P-1 for the execution 
of aregular agreement is one of the bargaine 
between the parties under Exhibit P-1. It is 
also necessary in this context to refer to 
another settled principle of law, viz., when 
there is a written documentwhich is followed 
by further negotiations inthe form of corres- 
pondence, the entirety of the correspondence 
has to be looked into to find out whether 
there has been a completed contract or not. 
The authority for this proposition is found in 
Bristol Cardiff and Swansea Aerated Bread 
Company v. Maggst. There, M, a baker, on 
the 29th May, 1889 wrote to G, a director of 
3 Aerated Bread Company the following 
etter— 


“I beg to submit to you the following con- 
ditions for disposal of my business carried 
on at 15, Duke Street, Cardiff. Lease and 
goodwill, £450 (lease from the 29th of 
September, 1888, for fourteen years. All 








1. 44Ch.D. 616. 


476 


fixtures, fittings, utensils and C. stock- 
in-trade connected with the premises to 
Be taken at valuation. Yours truly R, M. 
This offer to hold good for ten days.” 


Onthe ist of June, 1889 G replied “I 
accept your offer for shop and lease and 
c, 15, Duke Street, Cardiff, Yours truly 
J.G (for B. C. and S. Aerated Bread 
Company.). Mr. R. M.” . 


M’s solicitor then sent G@ a formal 
memorandum of agreement comprising 
several terms not expressed in the two 
letters. The company’s solicitors added a 
clause restricting M from carrying ona 
similar business within certain limits. A 
correspondence then followed between the 
solicitors for the company and for M respect- 
ing the terms of the memorandum, and on 
7th June, 1889 M’s solicitor wrote withdraw- 
ing the offer. Inan action by the company 
against M,for specific performance of the 
contract alleged to be constituted by the two 
original letters it was held that although 
these two letters would, if nothing else had 
taken place, have been sufficient evidence of 
_a complete agreement, yet the company had 
themselves shown that the agreement was not 
complete by stipulating afterwards for an 
important additional term, namely, the 
eregtriction on M’s carrying on business, which 
kept the whole matter of purchase and sale in 
a state of negotiation only, and that/M was 
therefore, at liberty to putan end tothe 
negotiations by withdr wing his offer, though 
within ten days mentioned in his letter. Kay, 
J., after referring to the decision of the 
House of Lords observed as follows: 


“In my opinion, the .decision of Hussey v. 
Hone Payne, completely covers this case. 
I understand it to mean, that if two letters 
standing alone would be evidence ofa 
sufficient contract, a negotiation for an 
important term of the purchase and sale 


carried on afterwards is enough to shew 


that the contract was not complete; and, so 
faras my own judgment is concerned, I 
entirely agree in the justice and equity of 
such a rulo”. 


19. In Hussey v. Hono Paynet, followed by. 
the Chancery Division in the above case, the 
House of Lords held thus— 


1. 4A,C. 811. 
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“The Court must look at the whole 
correspondence from the beginning jo end. 
Of course if we findafew letters which 
are perfectly plain in themselves, which 
show an agreement and the parties do not 
follow them up by further correspondence, 
we have.a comparatively easy case, but 
where each letter is followed immediately 
by another which suggests ‘something elso 
as a topic of further discussion, it becomes 
most dangerous to draw a line after any 
particular letter.” 


20. It is, therefore, clear that in this case in 
the light of the contentions of the parties, it 
is open to us to refer to the entire corres- 
pondence that followed Exhibit P-1 to find 
out whether Exhibit P-1 constituted a con- 
cluded contract or not Exhibit P-1 receipt 
itself is given subject to the terms and condi- 
tions mentioned therein. It states that the sale 
shall be completed within 45 days from the 
date of the advocate for the first respondent 
passing the title. The second respondent has 
to produce the encumbrance cetificate for a 
period of 13 years prior to the date of Exhi- 
bit P-1 and also obtain a certificate of satis- 
faction of the claimof his brother. The 
second respondent has also to produce 
receipts for payment of all taxes and other 
demands. Clause 6 of Exhibit P-1 clearly 
states that if the transaction is not or could 
not be completed within the said 45 days or 
the extended time for any reason, the second 
respondent shall return the amount of 
advance with interest thereon at 12 per cent. 
per annum from the date of Exhibit P-1. 
Clause 7,0f Exhibit P-1 states that the second 
respondent shall execute a regular agreement 
of sale on stamp paper within 15 days from 
the date of Exhibit P-1. Though no doubt, 
Exhibit P-1 has specified the consideration 
amount and the property to be sold, a perusal 
of Exhibit P-1 leaves the impression thata 
regular agreement-of sale ona stamp paper 
has to be executed within 15 days from the’. 
date of Exhibit P-1 and that the said recital 
is a condition of the bargain between the 
parties under Exhibit P-1. Further, Clause 6 
of Exhibit P-1 gives an option to the second 
respondent to return the advance amount 
with interest at 12 per cent. if the transaction 
could not be completed within 45 days a 

stipulated therein. It is not disputed that th 

second respondent refunded the amount o 

advance and stated that he could not com 
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plete the transaction within a reasonable 
time. r This clause itself would ` show that 
Exhibit P-1 was not intended to be a con- 
cluded contract. 


21. In Baijnath v. Kshetrahari Sarkar}, one 
Kshetrahari through his agent Gopeswar 
-entered into an oral arrangement for the 
grant of a lease of the. suit property fora 
term of 81 years at the stipulated rent with 
one Baijnath. The latter in turn filed-a suit 
for specific performance of the contract of 
lease. The defendants contended that there 
was no 
parties. The learned Judge held as follows— 


“Under section 25 of the Specific Retief 
Act,-a lessor is bound to give the lessee a 
‘title free from reasonable doubt, and 
where a _ prospective lessee demands 
title deeds fom the prospective lessor 
for his investigation and approval, 
it cannot be said that there has been a final 
and concluded agreement between them, 
although most other material terms may 
have been agreed upon bythem. In such 
acase the lessee is free to back out 
of the contract if he is not satisfied about 
the lessor’s title and so long as one party is 
< left free to back out of a contract. at his 
choice, it cannot be said that any binding 
contract has been arrived at between the 
parties.” ; 


A contention was urged on behalf of -the 
plaintiff that the plaintiff is not insisting upon 
proof of defendants’ title, and is ready to 
take the property with such title as the defen- 
dant has got. In other words, it was stated 
that the plaintiff was a to waive his 
right of investigation ‘of the defendant’s title. 
The Bench answered thus— 


“But subsequent waiver of his rights by: 


the plaintiff cannot afford any criterion for 
determining whether there was a -binding 
contract between himself and the defendant 
at the date of the alleged contract. The 
true test for determining whether there was 
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such a binding contract is whether the 
parties were of one mind onall material 
terms of the contract at the time it isesaid 
to have been finalised between them and 
whether they intended that the matter was 
closed and concluded between them.”. 


The principles laid down by the Calcutta 
High Court applies to the facts of this case. 
Exhibit P-1, as already stated, provided that 
the first respondent’s advocate should pass 
the title and that the certificate of the 
brother’s claim and receipts for payment of 
public demands should be prcduced. The 
second respondent was also given the: option 
to return the advance amount if he could not 
comply with the conditions within the 
stipulated time. The second respondent acted 
according to the provisions of clause 6 of 
Exhibit P-1. In addition, -it was further- 
stated under clause 7 that a regular agree- 
ment should be executed within 15 days. In 
the circumstances we are not persuaded to 
accept the argument of Mr. Ramachandran 
that the first respondent is willing to take the 
sale deed without proof of title or production 
of the document mentioned in Exhibit P-1 or 
Exhibit P-4. On the other hand, we are of 
opinion that Exhibit! P-1 was not intended to 
be a concluded contract. ai 


22. The above conclusion of ours is forti- 
fied by tho events that followed. On 9th 
February, 1974, the first respondent’s counsel . 
addressed a letter to the second respondent’s 
counsel enclosing Exhibit P-4, draft agree- 
ment for sale. It stated that if the second 
respondent’s counsel approved of the draft, 
the same might be typed on stamp paper and 
returned. It also called upon the counsel to 
send certified copies of the order recording 
satisfaction of the suit claim in O.S. No. 
3137 of 1973 and the order raising the attach- 
ment of the property in I. A. No. 8619 of 1973, 
The draft agreement itself contained.as many 
as seven Clauses many of which were not found 
in Exhibit P-1. Clause 2 states that the first 
respoadent should pay a sum of Rs. 17,500 
as advance of which Rs. 3,000 had been paid 
under Exhibit P-1 and a cheque for 
Rs. 10,000 was senton 6th February, 1974, 
for settling the claims of the plaintiff in O, S, 
No. 3137 of 1973. It further stated that ` 
Rs. 4,500 had been paid by the first respon- 
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dent’s counsel on that date. Clause 3 
called upon the second respondent’s counsel 
to furnish various documents such as 
certified copy of the order recording satisfac- 
tion of the suit claim against the second res- 
pondent in O. S. No. 3137 of 1974 on the file 
of the first Assistant Judge, City Civil Court, 
and raising the attachment before judgment 
of the property agreed to be sold; certified 
copy ofthe order of Court amending 


the compromise decree giving the correct 
R. S. number of the property wrongly 
printed as R. S. No. 5306 in the 
printed copy of the decree in O. S.A. 


No. 54 of1963; a copy of the extract 
from the permanent land register showing the 
name of the vendor as the owner and the. 
boundaries numbers and the extent of the 
property agreed to be sold; and receipt for 
the payment of the urban land tax paid up to 
current fasli year and an extract from the 
Corporation property register and the receipt 
for the payment of the tax due to the Corpora- 
tion of Madras relating to the said property 
upto the end of March, 1974; correspondence 
relating to the property from the Official 
Trustee and encumbrance certificate relating 
to the property agreed to be sold and other 
papers and documents as may be required by 
the advocate. Clause 6 states that if the 
second respondent committed default in per- 
forming any of his obligations mentioned 
above, he shall return the advance with 
interest at 12 per cent. per annum from 
the date and if the time for re eh the 
transaction is extended at the direction of the 
first respondent, within the extended period. 
Clause 7 states that if the first respondent 
failed to complete the trasaction within a 
reasonable time after the second respondent 
had complied with all the terms and condi- 
tions, he should be liable to pay the first 
respondent a sum of Rs. 1,000 as liquidated 
damages and receive only the balance of 
Rs. © 16,500. It is, therefore, seen that 
Exhibit P-4 draft agreement contains many 
clauses that were not in Exhibit P-1. In 
Exhibit P-1- the advance amount was men- 
tioned as only Rs. 3,000. In Exhibit P-4 we 
find the, advance as Rs. 17,504 and even 
before Exhibit P-4 draft agreement was sent 
to the second respondent a sum of Rs. 10,000 
had been paid towards advance. Similarly, 
clause 3 of Exhibit P-4 states that the docu- 
ments mentioned therein as (a) to(f) should 
be furnished to the advocate within 15 days 
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from the date of Exhibit P-4. Some of the 
documents mentioned in Clause 3 are not 
referred to in Exhibit P-1, such as copy of the 
amended decree in O. S. A. No. 54 of 1963, 
extract from the permanent land register, 
extract from the Corporation property 
register and correspondence relating to the 
handing over of the property agreed to be 
sold by the Official Trustee.- Similarlly, the 
clause 7 as regards the provision for 
payment of liquidated damages of Rs. 1,000 
by the first respondent in case he commits 
default. We are therefore, of the view that 
when the first respondent sent the draft 
agreement Exhibit P-4 through his counsel 
for the approval of.the second respondent’s 
counsel, he considered it to be the concluded 
and binding agreement to be entered into 
between the parties. However, the second 
respondent’s counsel very promptly returned 
the draft agreement to the first respondent’s 
counsel under Exibit P-5 pointing out to the 
fact that out of the advance of Rs. 17,500 
mentioned in Exhibit P-4 only a sum of 
Rs, 13,000 had been received and the 
balance remained to be paid to the second 
respondent for settling the claim of 
M. L. Abdul Jabbar in O. SaNo. 3137 of 
1973. It further stated that a portion of the 
property had been set apart for charity and 
that consequently the revenue authorities 
proposed to treat the property as trust 
property and had not claimed any tax under 
the urban land tax, and the Commissioner of 
urban land tax had asked the second respon- 
dent to file an application for subdividing the 
property and levying tax for the same. The 
second respondent’s counsel therefore, called 
upon the first respondent’s counsel to make 
the necessary alterations in Exhibit P-4 
and also send the balance sum of 
Rs. 4,500 by cheque in his favour so that the 
claim of M. L. Abdul Jabbar might be 
settled. Subject to the amendments, the 
letter stated that the draft agreement was 
approved. We are not persuaded to accept 
Mr. Ramachandran’s argument that the draft 
agreement has been approved by the second 
respondent’s counsel by Exhibit P-3 letter. 
On the other hand, the draft agreement was 
returned with certain specific suggestions for 
atlerations and called upon first respondent | 
to remit Rs. 4,500. In the circumstances 
unless and until another draft agreement had 
been prepared on thelines suggested in Exhibit 
P-5 letter and the same was apporved by the 
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second respondent, it could not be said that 
the parties were at consensus ad idem. 
Exhibit P-5 -was followed by Exhibit P-6 
letter, dated 22nd February, 1974 sent by the 
second respondent’s counsel to the first 
respondent’s counsel. Exhibit P-6 stated 
that it would not be possible to get the patta 
transferred within the period fixed by the 
first respondent and that therefore the second 
respondent could not give satisfaction 
regarding title, and as it would take at least 
six months time, the second respondent did 
not propose to keep the contract alive. It 
further stated that the second respondent 
wanted further moneys urgently to meet the 
demands of his creditors who were threa- 
tening to file a suit and get attachments and 
that the first respondent was not willing to 
advance more ‘than Rs. 17,500. In these 
circumstances, Exhibit P-6 made it clear that 
the second respondent could not execute any 
agreement. The sum of Rs. 13,000 was also 
returned by cheque along with Exhibit P-6. 
The post script stated that the second respon- 
dent’s counsel had been to the house of the 
first respondent’s counsel itt person to hand 
ever the money on the evening of 25th 
February, 1974. Since the first respondent’s 
counsel refused to receive the letter and the 
money on the grdund that he had no instruc- 
tions from his client, even though the first 
respondent was personally present at that 
time, the second respondent’s counsel was 
sending the letter and the cheque by regis- 
tered post. Exhibit P-6 is conclusive proof 
that the second respondent had refused to 
sign the draft agreement even before the first 
respondent’s counsel had sent it back with 
the necessary alterations and thesum of 
Rs. 4,500 as stated in Exhibit P-5, The 
amount was returned within 45 days mentioned 
in Exhibit P-1 in terms of clause 6 thereof. 
Exhibit P-6 was replied to by the first respon- 
dent ’s counsel under Exhibit P-7 dated Ist 
March, 1974. In Exhibit P-7 after referring 
‘to the- contents of the letter dated 22nd 
February, 1974 sent by the second respon- 
dent, the first respondent’s counsel stated 
that there was a discussion between 
the two counsel during which the second 
respondent’s counsel is said to have 
stated that he was not prepared to get the 
P. L. register entry which stood in the name 
of the second respondent’s father Abdul 
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Salam transferred in the name of the second 
respondent or apply for copy of the decree 
amended and that the first ‘respondent „had 


expressed his willingness to give the second . 


respondent time for obtaining and furnishing 
the same. It also refers to the fact that 
during the discussion the second respondent’s 
counsel wanted Rs. 60,000 as further advance 
to enable his client to settle.the claims of 
Other creditors and that first respondent 
stated that he wolud advance that. additional 
amount by paying the same directly to the 


creditors against receipts provided the second - 


respondent agreed to register the agreement 
for sale and also agreed. to pay reasonable 
interest from the date-of the period fixed in 
the agreement which was refused to be 
accepted by the second respondent’s counsel.. 
The letter also refers to the fact that the first 
respondent and his counsel agreed to advance 
the amount needed by the second respondent 
on the security of the property which of 
course was not acceptable to the second res- 
pondent’s counsel. Finally, the letter stated 
that the first respondent did not acquiesce 
in the secon respondent cancelling 
the agreement approved by him subject 
to the modification mentioned in the 
earlier letter. The next letter is Exhibit 
P-8 sent by the second respondent’s counsel 
to the first respondent’s counsel. The letter 
referred to what happened between the 
counsel on 25th February, 1974, viz., that, 
the second respondent wanted Rs. 60,000, 
that he has stated that the popei was 
registered as trust property in the urban land 
tax register, that it would take some time to 
effect transfer of the registry, that the 
amount should be paid and no interest 
should be charged on the amount of advance 
and that -he would execute the sale deed 
within one month after the property was 
registered in the name of the second respon- _ 
dent, and to this the answer of the first res- 
pondent was that he would pay- the amount 
directly to the creditors and that the second 
respondent should pay interest on the 
amount to be advanced. This was not 
agreeable to the second respondent. Finally, 
the letter stated that there was no registered 
agreement, that the entire matter was at the 
stage of negotiations and that the cheque was 
being returned. To this the first respon- 
dent’s counsel sent Exhibit P-9 reply on 7th 


a 
~ 
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March, 1974. .The said letter contained 
particulars of the discussion the parties had 
andabout the advice the counsel had given 
to the first respondent, with regard to the 
completion of the transaction. It also 
referred to certain agreements arrived at 
between the parties subsequent to Exhibit 
P-1 receipt, one of which was that the clause 
relating’ to the payment of interest on the 
amount of advance mentioned in the receipt 
dated 26th January, 1974, would apply to 
the total amount of Rs. 17,500 to be advanced. 
The letter further clearly stated that the 
counsel drafted the agreement embodying 
the terms and conditions agreed to between 
the parties and sent it with a covering letter 
dated 19th February, 1974. It also 
refers to the fact that the counsei prepared 
a revised draft as per the letter of the second 
respondent’s counsel senton 19th January, 
1974, and that on the night of 22nd February, 
1974 the second respondent’s counsel wanted 
Rs. 60,000 more. It also refers to the fact 
that the second respondent was willing to 
extend the time and also pay such amounts 
that might become necessary on behalf of the 
second respondent directly to his creditors, 
but that he insisted that the sum of Rs, 60,000 
should be paid directly tohim and not 
to his creditors. The letter further states 
that without prejudice to the first respon- 
dent’s right under the concluded agreement, 
he was willing to advance the further advance 
required by the second: respondent and 
extend the time by a reasonable period for 
completing the transaction on the second 
respondent oxecuting and registering the 
agreeement as agreed to between the parties. 
The post script stated that the first respon- 
dent was prepared to senda cheque for the 
sum of Rs. 4,500 and pay the balance at the 
time of registration of the agreement. 
Exhibit P-11 dated 18th March, 1974, was 
sent by the first respondent’s counsel to the 
second respondent’s counsel. It refers to the 
fact that he had already returned the cheque 
along with his letter dated 7th March, 1974, 
and that the former might send the cheque 
and the original draft agreement to the first 
respondent at his Bangalore address. There- 
after on 19th March, 1974, the second 
respondent’s counsel wrote Exhibit P-12 to 
the first respondent at his Bangalore address 
“ returning the cheque for Rs. 13,000 and also 
the original agreement. It also stated that 
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the agreement had been cancelled and was no 
longer in force. This was answered by the 
first respondent by his letter Exhibit P 13 
dated 28th March, 1974 addressed to the 
second respondent’s counsel. While acknow- 
ledging the cheque for Rs. 13,000 it stated 
as follows : 


“I have received the same without pre- 
judice to my right under the agreement to 
sell by your client, door No. 5, Kandappa 
Chetti Street, G. T., Madras-1 in my 
favour”. 


However, by oversight the first respondent 
sent back the ċheque also to the second res- 
pondent’s counsel along with his letter, 
Exhibit P-13. He therefore, addressed 
Exhibit P-16 to the second respondent’s 
counsel on 30th March, 1974, by which he 
requested the second respondent’s counsel to 
return the cheque which he would accept 
without prejudice to his right under the 
agreement as stated in Exhibit P-13. The 
cheque was duly returned by the second 
respondent’s counsel along with Exhibit P-14 
dated Ist April 1974. ‘Though in Exhibit P-16 
the first respondent had stated that his 
counsel would bs sending a detailed reply to 
the letter sent by the second respondent’s 
counsel on 19th March, 1971, no such. letter 
was sent till 24th June, 1974. On 10th June, 
1974 the second respondent executed the sale 
deed in favour of the appellant for a considera- 
tion of Rs. 1,10, 000. On 12th June, 1974, the 
appellant wrote to Messrs. M. M. Manda- 
lappa, A. G. Balasubramania Mudaliar and 
Company, informing them that the appellant 
had purchased the suit property and calling 
upon them to attorn the tenancy to the 
appellant and pay the rent directly to the 
appellant with effect from 11th June, 1974. 
The second respondent also sent Exhibit P-17 
(a) to Messrs. M. M. Mandalappa and 
A. G. Balasubramania Mudaliar and Company 
informing them that the suit property 
had been sold to the appellant. Thereafter 
on 24th June, 1974, the first respondent 
through another counsel sent the suit notice ~- 
to the second respondent andthe appellant. - 

It is, therefore, clear that from a cons us 
of the entire documentary evidence in this 
case there was no concluded contract at all 
between the parties, that Exhibit P-1 was not! - 
intended to contain the whole of the 
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term ,of the bargain, . that Exhibit 
P-4 draft agreement wds not accepted 
and signed by the second respondent and 
that the parties were only negotiating with 
suggestions and counter suggestions and 
were never at consensus ad idem. 


23. Point No.2: We proceed to consider 
the second point on the assumption that 
Exhibit P-1 evidences a concluded contract 
for sale between respondents 1 and 2. The 
contention of Mr. Kesava Iyengar was that 
there is no averment in the plaint, nor was 
there evidence to prove that the first respon- 
dent was ready and willing to perform his 
part of the contract. In this connection, the 
learned counsel relied upon section 16 (c) of 
the Specific Relief Act, 1963, which stated 
that the Court could not grant a decree for 
specific performance unless the plaintiff 
averred and proved that he has performed or 
has always been ready and willing to perform 
the essential terms of the contract which are 
to be performed by him. No doubt there is 
no specific issue with regard to this. How- 
ever, issue No.4 _ relates to the question 
whether the plaintiff is entitled to the 
specific performance of the contract for sale. 
in paragraph 14 of the plaint, the first res- 
pondent has stated that he had been and was 
ready and willing to perform his part of the 
contractand take a conveyance and that 
both the second respondent and ‘the appel- 
lant were bound inlaw to convey the pro- 
perty to the first respondent. This has been 
traversed in the written statement. The 
second respondent has stated in his written 
statement that apart from the fact that there 
was nocontract for sale at any time, the 
first respondent received back the sum of 
Rs. 13,000 paid by him, though stated to be 
without prejudice. He has also Stated that 
the first respondent was not entitled to the 
relief of specific performance as he by his 
own conduct and wilful knowledge of all the 
facts had allowed the property to be sold by 
the second respondent to the appellant for a 
lesser price. The appellant has in paragraph 
4 of the written statement stated that at no 
time the first respondent has expressed 
hls readiness and anxiety to purchase the 
property. 


24. ‘Section 16 (c) of the Specific Relief Act, 
1963 reads as follows— 


~ 


“16. Specific performance ofa contract 
cannot be enforced in favour of a person— 


(c) who fails to aver and prove that he has 
` performed or has always been ready and 
willing to perform the essential terms of 
the contract which are to be performed by 
him, other than terms the performance of 
which has been prevented or waived by 
the defendant. . 


Explanation: For the proposes of clause 
(c)— 


(i) Wherea contract involved the pay- 
ment of money, itis not essential for the 

- plaintiff to actually tender to the defendant 
or to deposit in Court any money except 
when so directed by the Court; 


(ii) the plaintiff must aver performance 
of, or readiness and willingness to perform 
the contract according to its true construc- 
tion”. 


This corresponds to section 24 of the Specific 
Relief Act, 1877. : 


25, In Ardeshir v. Flora Sassoon\, Lord 
Blanesburgh. observed thus: 


“Ina suit: for specific performance the 
plaintiff has to allege, and if the fact is 
traversed, he is required to provea 
continuous readiness and willingness from 
the date of the contract to the time of the 
hearing, to perform the contract on his 
part. Failure to make good that averment 
brought with it the inevitable dismissal of 
his suit’’. 


This was approved by the Supreme Court in 
Gomathinayagam Pillaiv.Palanisami Nadar’, 
Shah, J., speaking for the Court observed as 
follows— 


“The respondent (plaintiff) must in a suit 
for specific performance of an agreement 





1, (1928) 55M. L. J.323 : 55 1, A. 360 ; 28 
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plead and prove that he was ready and 
willing to perform his part of the contract 
continuously between the date of the 
contract and,the date of hearing of the 
suit.” i 


Again, in Premraj v. D. D.F. Limited}, 
Ramaswami, J., speaking for the Bench 
observed thus— . 


“It is well-settled that in a suit for specific 
performance, the plaintiff should allege 
that he is ready and willing to perform his 
part of the contract.” 


Mr. Ramachandran referred to the decision 
of the Supreme Court in Ramesh Chandra v. 
Chunilal?, and drew our attention to the 
following observations— 


` “Readiness and willingness cannot be 
treated as a straitjacket formula These 
have to be determined from the 
entirety of facts and circumstances 
relevant to the intention and conduct of 
the party concerned. In our judgment 
there was nothing to indicate that the 
appellants at any stage Were not ready and 
willing to perform their part of the con- 
tract.’ 


These observations in our opinion do not- 


in any way detract from the ratio laid down 
` in Ardeshir v. Flora Sassoon*®, Gomathi- 
nayagam Pillai v. Palanisami Nadar*, and 
Premjrajv. D. L. F. Limited’, 


26. In this case, there is absolutely no evi- 


dence on the side of the first respondent to- 


prove that he was ready and willing to 
perform his part of the contract and such 
readiness and willingness continued till the 
date of the decree. Itis certainly the duty 
of the first respondent to have gone into the 
box and given formal evidence that he was 
ready and willing to perform his part of the 
contract and subjected himself to cross-exami- 
nation. Inthe absence of the first respon- 
dent (sic) stating from the witness box we are 


1. (1968)2 S.C. J 951 : (1968) 3S. C.R. 648 - 
A.I. O sek le 
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unable to find that the first respondent-plain- 
tiff has discharged the duty enjoined on him 
under section 16. (e) of the Specific 
Relief Act, 1963, entitling him to a decree 
for specific performance. No doubt, it is not 
specifically clear from the judgment of the 
trial Judge whether the question regarding 
the readiness and willingness of the first 
respondent to perform his part of the 
contract was urged before the learned Judge. 
In our opinion, it would be certainly open to 
the appellant to raise the question before us 
Section 16 (c) of the Specific Relief Act, 1963 
is prohibitory and a duty is cast on Courts by 
a public statute that specific performance of 
a contract cannot be granted in favour ofa 
person unless he avers and proves his readiness 
and willingness to perform his part of the 
contract. That being the nature of the 
statute, it would be the duty of the Court to 
see whether the person who seeks to enforce 
the contract satisfies. the mandatory provi- 
sions of section 16 of the Specific Relief Act, 
1963. The Privy Council and the Supéme 
Court have interpreted the section to mean 
that if the conditions are not satisfied, the- 
Court is bound to dismiss the suit. Though 
no precedent is necessary to support this 
conclusion of ours we shall refer to two deci- 
sions in this context. The first one is Shiba 
Prasad Singh Srish v. Chandra’, wherein the 
Privy Council was called upon to interpret 
the meaning to be given to the word ‘mistake’ 
in section- 72 of .the Contract Act. The 
question was not raised, nor evidently argued 
before the Subordinate Judge and the High 
Court, and therefore, the respondent raised 
an objection that no argument could be 
advanced before the Privy Council based ‘on 
section 72. However, their Lordships 
negatived the objections stating that they 
were unable to exclude from their considera- 
tion the provisions of the public statute. 


27 - In Surajmull Nagoremul] v. The Triton 
Insurance Company Limited? the question 
was whether a contract for sea insurance 
was valid even though it was not 
expressed in a sea policy as provided 
under section 7 of the Indian Stamp 


—— n e 
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Act, 1899. The section had not been 
pleaded by the defendant in the suit. It was 
only during the hearing of the appeal before 
the Privy Council it: was -discovered that 
section 7 of the Indian Stamp Act provided 
that no contract of sea insurance would be 
valid unless the same was expressed. in 
policies of sea insurance. It was argued by 
the plaintiff that it was too late to plead it as 
an answer to the plaintiff’s claim. Lord 
Summer observed thus— ` i 


“The suggestion may be at once dismissed 
that it is too late now to raise the section 
as an answer to the claim. No Court can 
enforce as valid, that which competent 
enactments have declared shall not be valid, 
nor is obedience to such an enactment a. 
thing from which a Court can be 
dispeased by a consent of the parties or by 
a failure to plead or to argue the point at 
the outset (Nexon v. Albion Marine'). The 
enactment is prohibitory. It is not 
confined to affording a party a protection, 
of which he may avail himself or not as he 
pleases. Itis not framed solely for the 
protection of the revenue and tobe 


enforced solely at the instance of the. 


revenue Officials, nor.is the prohibition 
limited to cases, for which a penalty is 
exigible. The expression of an agreement 
for sea insurance, in otherwise than ina 
policy, is a thing forbidden in the public 
interest, and the statutory insistence on 
policy is no more Collateral requirement or 
prescription of the proper way of making 
such an agreement. To allow the suit to 
troceed in defiance of section 7 would 
defeat the provisions of the law laid down 
therein.” 


28. We are not impressed with the submis- 
sion of Mr. Ramachandran, the learned 
counsel for the first respondent that a find- 
ing should be called for on the issue whether 
the first respondent was ready and willing to 
perform his part of the contract and that the 
first respondent should be given a further 
- opportunity to let in his evidence on the 
question. We have already pointed out that 
the question of the first respondent’s 


t 
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readiness ánd willingness to perform his part 
of the contract has been clearly taken in,the 
written statement. The second respondent 
has clearly averred that the first respondent 
had received back the advance amount of 
Rs. 13,000 and that his past conduct had 
allowed the property to be sold to the 
appellant Issue No.4 relates to the ques- 
tion whether the first respondent is entitled 
to a decree for specific performance. In the 
circumstances, it was tho duty of the first 
respondent to have gone into the box and 
given evidence that notwithstanding the 
acceptance of Rs. 13,000 he was willing and 
ready to perform his part of the contract. 
To give a further opportunity’ to the first 
respondent at this stage to let in evidence _ 
over again before the trial Judge would be to 
parmit him’ to fill up the lacuna in the 
evidence at the expense of the appellant. 
The point raised by Mr. Kesava Iyengar is a 
pure question of law and can be decided on 
the materials available on the records. We 
therefore, reject the prayer of Mr. Rama- 


-chandran for remand to the trial Judge for 


a finding on this question after giving the 
first respondent an opportunity to let in 
evidence. 


29. Point No.3: This point relates to the 
legal effect to be attached to the conduct of - 
the first respondent in receiving back the 
advance amount of Rs. 13,000 from the 
second respondent. Under Exhibit P-13, 
dated 28th March, 1974, while receiving the 
cheque for Rs 13,000 the first respondent 
stated that he was receiving the 
same without prejudice tq” his right 
under the agreement to sell, Exhibit 
P-1. The contention of Mr. Kesava 
Iyengar was that inasmuch as the first res- 
pondent had received back the advance. 
amount of Rs. 13,000 he could not enforce: 
the agreement and that the words ‘without 
prejudice’ used by the first respondent in 
Exhibit P-13 would not take away the effect 
of the first respondent having accepted the 
cancellation of the contract by the second 
respondent. On the other hand, 
Mr. T. R. Ramachandran argued that inas- 
much as the cheque was accepted. ‘without 
prejudice’ to the first respondent's right under 
the contract for sale his right to specifically 
enforce the contract would not be adversely 
affected. The effect of the acceptance of the 
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amounts under protest have come up for 
consideration m cases relating to forfeiture 
of leases. 


30. In George Henry Devenport v. Her 
Majesty the Queen’, a lease of Crown lands 
for eight years having been granted by the 
respondent under 3! Vict Ch. 45, subject to 
the terms and conditions contained in the 
Agricultural Reserves Act of 1863 and the 
Leasing Act of 1866, the lessee failed to per- 
form his covenant to cultivate ons sixth of 
the said lands within a year from the allot- 
ment thereof. Rent, however, for the 
whole term of year was subsequently 
received by the Government, the latest being 
in 1873 with full knowledge of the above 
‘breach of covenant, but after notification in 
the Gazettes of 1869, 1870 and 1871, that the 
same would be received conditionally and 
without prejudice to the rights of the Govern- 
ment. Thereafter, the Government brought 
a suit in ejectment on the ground that a for- 
feiture had accrued. After quoting the case 
of House of Lords in Croft v. Lumely?, the 
Privy Council observed thus— 


“Without finding it necessdry to invoke 
this opinion to its full extent in the present 
case, itis enough for their Lordships to 
say that where money is paid and received 
as rent under a lease; a meore 
protest that it is accepted condi- 
tionally and without prejudice to the 
Tight to insist upon a prior forfeiture, 
cannot countervail the fact of such 
receipt.” 


The Privy Council took the view that assum- 
ing a forfeiture had accrued, it was waived 
by the receipt of rent, notwithstanding the 
conditional acceptance. ~ 


31. This case as followed by the Calcutta 
High Court in Kali Krishna Tagore v. Fuzle 
Ali Chowdhry*, where payments made by the 
lessee were accepted by the lessor as rent but 
were kept in suspense subject to payment by 
the lessee of the remaining amount. It was 
held that such a qualification did not make 
the payments anything else than payments of 


te, 





1. 3 A. C. 115. 
2. 6 H.L, C. 672. 
3, (1983) I. L. R. 9 Cal, 843, 
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Tent, and that the lessor had waived his right 
to insist on re-entry on the lessees’ failure to 
measure the lands, or execute a kabuliyat 
when called on to do so. 


32. Againin Satyanarayana v: Venkataram@- 
mur thit the question arose before a Beñc 
of this Court whether the receipt of rent by 
the lessor amounted toa waiver of a prior 
right of forfeiture of the lease It was held 
that a conditional acceptance of rent by the 
lessor after default invoking a forfeiture is 
none the less a waiver. 


'33. In Chatu Miav. Mt. Sundari, a Full 


Bench of the Patna High Court held where 
after the forfeiture of the lease the lessee 
remits certain amount to the lessor as rent 
and intends itas payment of rent and the 
landlord accepts it only as damages for use 
and occupation, the acceptance of payment 
by the landlord must be deemed to be as rent 
and operates as a waiver of the forfeiture. 


34. We are of the view that the same 
principle applies to the case on hand. 
The second respondent had already state 

thathe was not intending to execute the 
draft contrast for sale and that the contrac 
was no longer in existence. Assuming that 
Exhibit P- amounted to a concluded 
contract for sale the first respondent has 
accepted the refund amount of Rs. 13,000 
knowing full well that the second respondent 
has cancelled the contract. In the context, 
therefore, the mere conditional acceptance 
by the use of the words ‘without prejudice’ 
to his rights under the contract for sale 
cannot in any manner derogate from the fact 
that he had acquisced inthe breach of the 
contract committed by the second respondent. 
As was observed in Doed Morecraft v. Meux, 
what was of importance was what the first 
respondent did and not what he said. The first 
respondent had received the money back and 
the effect of it cannot be taken away by the. | 
words ‘without prejudice’ which he said. 






35. Mr. Ramachandran cited the decision 
of the Supreme Court in Ganga Dutt - 
Murarkav. Kartik Chandar Dast, wherein the 


I. A. I.R. 1935 Mad. 454. 
2. A.I.R. 1945 Pat. 260. 
3. (1825) 1 Car. and P, 347. 

4. oe S.C.R 813 :(1962)2M L.J.(S. C.) 
161.(1962)2 S.C J. 584:(1962) 2 An. W. R.(S. C) 
161: A. LR 1961 S.C. 1067, 
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‘not 


1) _  _KRISHNA REDDY AND CO. v, THIMMIAH (Padmanabhan, J.) 


Supreme Court held that ‘‘where a contract- 
ual tenancy to which the rent control legisla- 
tion applied, had expired by efflux of time 
or by determination by notice to quit and 
the tenant continued in possession of the 
premises, acceptance of rent from the tenant 
by the landlord after the expiration or 
determination of the contractual tenancy will 
afford ground for holding that the 
landlord had assented to a new contractual 
tenancy”. No exception can be taken to 
this proposition of law laid down by the 
Supreme Court. The effect of the rent 
control legislation was that notwithstanding 
the determination of the tenancy, the 
tenant continued to be a statutory tenant by 
operation of the statute. Consequently, the 
receipt of rent after the determination of the 
tenancy by notice to quit cannot create a 
new contractual tenancy. This decision 
cannot apply to the situation with which we 
are now concerned. We therefore hold that 
assuming Exhibit P-1 constituted a concluded 
contract for sale, the acceptance of the 
refund amount of Rs. 13,000 by the first 
respondent waived his’ right to enforce the 
ontract and that his right cannot be preserved 
merely because he had accepted the amount 
‘without prejudice’ to his right. 


36. The last of the points that arises fot 
consideration is whether the appellant isa 
bona fide purchaser for value without notice 
of the contract for sale. D. W. 1, a 
partner of the appellant firm had given 
evidence regarding the payment of considera- 
tion. The first respondent has not gone into 
the box. There is clear evidence to show 
that the appellant purchased the property 
for value. As regards notice D. W. 1 
has given evidence that he was not aware of 
the contract for sale, that before purchasing 
the property he inspected the property, when 
one Jayaraman, a gumastha and Athimoolam 
the watchman, were present and no business 
was being carried on there. The first respon- 
dent has not gone into the box to rebut the 
evidence given by D.W. 1. The learned 
counsel for the first respondent relied upon 
the factthat D.W. 1 has stated that on 
4th March, 1974, he was told by the broker 
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_ that there was an original offer for a sum of 


Rs, 1,22,500 from the first respondent and 
that-ultimately, the sale consideration Was 
fixed at Rs. 1,10,000. The statement cannot 
in any way be taken to mean that the appel- 
lant was aware of the fact that there wasa 
subsisting contract on the, date of his 
purchase. On the other hand, it is borne 
out by evidence that the first respondent had 
already taken back the refund amount and 
consequently even if there had been any such 
valid and enforceable contract for sale, he 
had waived his right to enforce the contract. 
In the circumstances, we hold that the 
appellant is a bona fide purchaser for value 
without notice of any subsisting contract fo 
sale. 

( 
37. Inthe result, we set aside the judgmen 
and decree of the trial Judge and allow the 
appeal with costs throughout and dismiss 
the suit. 


38. The memorandum of cross-objections 
filed by the first respondent with regard to 
costs disallowed by the trial Judge has also 
to be dismissed and we dismiss the same 
without costs. 


The Order of the Court was made by 


K. B. N. Singh, CJ.—After the judgment 
was delivered, the learned counsel for 
the respondent has orally prayed for 
leave to appeal to the Supreme Court under 
Article 133 of the Constitution of India. As- 
we have decided the case after taking into 
consideration all the relevant evidence and : 
after following the decisions of the Supreme 
Court, we are not satisfied that there is any 
substantial question of law of general 
importance which needs to be decided by the 
Supreme Court. 


40. The prayer for certificate of leave to 
appeal to the Supreme Court is rejected. 


Appeal allowed. 


R.S. 


[END OF VOLUME (1983) 1 M. L: J. [RBPOATS] 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction. ) 


PRESENT :-—O, Chinnappa Reddy and A. P. 
Sen, JJ. 


D. Ramaswami Appellant* 
V. 
State of Tamil Nadu Respondent. 


Fundamental Rules, rule 56 (d)—Promotion 
of a Government servant in spite of an adverse 
entry in his file — No entry to discredit him 
after promotion—Compulsory retirement soon 
after promotion—Legality. 


The effect of an adverse entry in the confiden- 
tial file of the appellant was blotted out by the 
promotion of the appellant to a selection post 
which was a very responsible and much desir- 
ed post in that cadre. After his promotion 
there was no entry in the service book to 
his discredit or hinting even remotely that he 
had outlived his utility as a Government ser- 
vant. If there was some entry, not wholly 
favourable to the appellant after his promo- 
tion, one might hark back to similar or like 
entries in the past, read them all in conjunc- 
tion and conclude that the time had arrived 
for the Government servant to quit service. 
But, with nothing of the sort, it is indeed odd 
to retire a Government servant a few months 
after promoting him to a selection post. In 
the face of the promotion just a few months 
earlier and nothing even mildly suggestive of 
ineptitute or inefficiency thereafter, it is im- 
possible to sustain the order of the Govern- 
ment retiring the appellant from service. 


[Paras. 3, 4.] 





Siete nated 


*C.A. No. 3436 of 1979. 
28th January, 1982. 
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Cases referred to:— 


Swami Saran Saksena v. State of U. P., 
(1980) 1 S.C.C. 12: (1980) 1 S.C.R. 923: 
A.T.R. 1980 S.C. 269; Baldev Raj Chadha 
v. Union of India, (1981) 1 S.C.J.. 293: 
(1980) 4 S.C.C. 321: (1981) 1 S5. C. R., 
430: A.I.R. 1981 S.C. 70; State of Punjab 
v. Dewan Chuni Lal, (1970) 3 S.C.R. 694: 
(1971) 1 S.C.J. 238: A.I.R. 1970 S.C. 
2086: Union of India v. M. E. Reddy, (1980) 
1 S.C.R. 736: (1980) 2 S.C.C. 15: ALR. 
1980 S.C. 563. 


The Judgment of the Court was delivered by 


Chinnappa Reddy, J —An order of premature 
retirement following close upon the heels of 
promotion and appointment to a coveted 
selection post is bound to perplex any right- 
thinking man and make him wonder whether 
the right hand knows what the left hand has 
done. Ifin the month of May a Government 
servant is found to possess such high merit 
and ability, which naturally includes integrity, 
as to entitle him not merely to be promoted 
to a selection post but to be appointed to a 
very responsible and much desired post in that 
cadre, what could have happended’ between 
May and September to merit his being weed- 
ed out altogether from service in September 
under the rule which enables the Government 
to retire a Government servant in the public 
interest after he has attained the. age of 50 
years or after he has completed 25 years .of 
qualifying service. One would expect that 
some grave and grim situation had developed 
in the interregnum to warrant the pursuit of 
such a drastic course. But surprisingly, we 
found nothing whatsoever had happened in 
this case during that period. Let us look at 
the totality of the facts. 


2. The appellant ‘appears to have had quite 
a noteworthy career, Starting at the lowest 
rung as a Lower Division Clerk in 1953, he 


was promoted as an Assistant Commercial Tax ,. 


"~ 


2 [THe MADRAS LAW JOURNAL REPORTS—(sUPREME COURT) 


Officer in 1954, next as a Deputy Commer- 
cial Tax Officer in 1957, then as a Joint Com- 
mercial Tax Officer in 1962, thereafter as a 
Commercial Tax Officer in 1966, Jater as an 
Assistant ‘Commissioner of Commercial Taxes 
in 1972 and finally as a Deputy Commissioner 
of Commercial Taxes on 7th May, 1975. 
On promotion as Deputy Commissioner of 
Commercial Taxes he was posted as Member 
of the Sales Tax Appellate Tribunal in the 
same cadre. On 20th September, 1975, he 
was retired under Fundamental rule 56 (d) 
His Service Book shows that he had an ex- 
cellent record of service. He had earned 
several encomiums, commendations and appre- 
ciations. The several promotions gained by 
him reflect his good record of service. But 
there was one dark spot. In 1969 when 
he was working as Commercial Tax Officer 
it was noted in his Confidential file by the 
Deputy Commissioner of Commercial Taxes as 
follows: 


“The Commercial Tax Officer is a very 
intelligent and capable officer who kept the 
entire district under his control in perfect 
discipline. Unfortunately, his reputation is 
not at all good. There were complaints 
that he used to threaten dealers and take 
money. The entire matter is under investi- 
gation by the Vigilance and Anti-Corruption 
Department” . 


There was an enquiry by the Directorate of 
Vigilance and Anti-Corruption. ‘Charges 
were framed against the appelant by the 
Board of Revenue. The explanation of the 
appellant was obtained. The Full Board of 
Revenue then reported that the charges should 
be dropped. The Government accepted the 
report of the Full Board. and dropped the 
charges making the following order on 
29th November, 1974 :— 


“As the preliminary enquiry disclosed a 
prima facie case of corruption, a detailed 
enquiry was taken up by the Directorate of 
Vigilance and Anti-Corruption. Out of 
eleven allegations levelled against ‘Thiru 
D. Ramaswami, seven allegations were not 
substantiated, in the enquiry made by the 
Directorate of Vilgilance and ‘Anti-Corrup- 
tion'. The Government, examined the re- 
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port of the Directorate and considered that 
there was a prima facie case in respect of 
certain allegations and this was sufficient to 
proceed against Thiru D. Ramaswami. The 
Board of Revenue (CT) was therefore re- 
quested to frame charges straightway as for 
a major penalty against Thiru D. Rama- 
swami on the basis of allegations levelled 
against him. The Board accordingly fram- 
ed charges against him in respect of allega- 
tions substantiated, obtained his explanation 
and sent its report thereon. The Full 
Board considered that all the charges fram- 
ed against Thiru D. Ramaswami in conse- 
Neer of the detailed enquiry conducted by 
the Vigilance Department cannot be pursued 
and proved. The Full Board has there- 
fore expressed the view that the said charges 
may be dropped. The Government accept 
the views of the Full Board and direct that 
all the charges framed against Thiru D. 
Ramaswami be dropped”. 


The effect of the order of 29th November, 
1974 of the Government was to grant absolu- 
tion to the appellant from the repercussions 
of the note of the Deputy Commissioner of 
Commercial Taxes, made in 1969. If there 
was any ambiguity about the effect of the 
Government Order, it was cleared by the cir- 
cumstance that within a few months, on 7th 
May, 1975, he was promoted as Deputy Com- 
missioner of Commercial Taxes and posted as 
Member, Sales Tax Appellate Tribunal, a 
prestigious post. Tt has to be mentioned here 
that the post of a Deputy Commissioner of 
Commercial Taxes is a selection post. Under 
rule 36 (b) (i) of the Tamil Nadu General 
Rules for the State and Subordinate Services: 


“Promotions in a service or class to a selec- 
tion category or to a selection grade shall 
be made on grounds of merit and ability, 
seniority being considered only where merit 
and ability are approximately equal”. 


Under rule 2 (b) of the Tamil Nadu Special 
Rules for Commercial Taxes Service: 


“All promotions shall be made on grounds 
of merit and ability, seniority being consi- 
dered only where merit and ability are 
approximately equal.” 


i) RAMASWAMI 9, STATE OF TAMIL NADU (Ghinnappa Reddy, 7.) 


3. Sot what do we have? There was an 
adverse entry in the confidential file of the 
appellant in 1969. The basis of the entry 
was knocked out by the order, dated 29th 
November, 1974 of the Government, and 
effect of the entry was blotted out by the pro- 
motion of the appellant as Deputy ‘Commis- 
sioner. After his promotion as Deputy Com- 
missioner there was no entry in the Service 
Book to his discredit or hinting even remotely 
that he had outlived his utility as a Govern- 
ment servant. If thera was some entry, not 
Wholly favourable to the appellant after his 
promotion, one might hark back to similar or 
like entries in the past, read them all in con- 
junction and conclude that the time had 
arrived for the Government servant to quit 
Government service. But, with nothing of 
the sort, it is indeed odd to retira a Govern- 
ment a few months after promoting him to a 
selection post. In the present case, we made 
a vain search in the service record of the 
appellant to find something adverse to the 
appellant apart from the 1969 entry. Al that 
we could find was some stray mildly deprecat- 
ing entries such as the one in 1964 which said: 

“He is sincere and hardworking. He 

manages his office very well. He exercises 

adequate control over subordinates. He 

ee a cordial relationship with pub- 

C. j 





Because of his stiff attitude some of the 
assessees complain about him stating that he 
is rude in his behaviour. This perhaps is 
due to his unbending attitude. With a 
little more tact he will be an asset to the 
Department.” 


One curious feature of the case is that while 
the 1969 entry noted that an enquiry was pend- 
ing with the Vigilence and Anti-Corrup- 
tion Department in regard to the allegations 
against the appellant, the ultimate result of the 
enquiry which was that the charges should be 
dropped was nowhere noted, in the personal 
file of the appellant. One wonders whether 
the failure to note the result of the enquiry in 
the personal file led to the impugned order! 


‘4, In the face of the promotion of the appel- 
lant just a few months earlier and nothing 
even mildly suggestive of ineptitude or ineff- 
ciency thereafter, it is impossible to sustain 
the order of the Government retiring the appel- 
lant from service. The learned counsel for 


the State of Tamil Nadu argued that the Goy- 
ernment was entitled to take into considera- 
tion the entire history of the appellant includ- 
ing that part of it which was prior to his pro- 
motion. We do not say that the previous 
history of a Government should be completely 
ignored, once he is promoted. Sometimes, 
past events may help to assess present-con- 
duct. But when there is nothing in the pre- 
sent conduct casting any doubt on the wisdom 
of the promotion, we see no justification for 
needless digging into the past. 


5. The learned counsel for the appellant 
relied on the decisions in: Swami Saran Sak- 
sena v. State of Uttar Pradesh}, Baldev Raj 
Chadha v. Union of India®, State of Punjab 
v. Dewan Chun Lal. While the learned 
counsel for respondent relied on the decision 
in Union of India etc. v. M. E. Reddy*. 
All the decisions have been considered by us 
in reaching our conclusion. The appeal is 
allowed. G. Ms. No. 1112, dated 19th 
September, 1975, Commercial Taxes Religious 
Endowments Department, Government of 
Tamil Nadu is quashed. The appellant will 
be reinstated in service and paid the arrears of 
salary due to him under the Rules. He is 
entitled to his costs. 


V.K. Appeal allowed 


1. (1980) 1 S.C.C. 12: (1980) 1 S.C.R. 
923: A.I.R. 1980 S.C. 269. 

2.- (1980) 4 S.C.C. 321: (1981) 1 S.C. 
J. 293: (1981) 1 S.C.R. 430: A.I.R. 1981 
S.C. 70 


3. (1970) 3 S.C.R. 694: (1971) 1 S.C. 
J. 238: A.I.R. 1970 S.C. 2086. 


4. (1980) 2S.C.C. 15: (1980) 1 S.C. 7 


R. 736: A.I.R. 1980 S.C. 563, 
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THE SUPREME COURT OF INDIJA. 
(Civil - Appella te Jurisdiction.) 

PRESENT. :— D.A. Desai and R.B. Misra, FF. 


Prasad and others .. Appellants* 
D. 

V. Qovindaswami  Mnudaliar and 
others .. Respondents. 


(A) Constitution of India (1950), Article 133 
—Appeal under—Finding of fact arrived at 
by High Gourt— Interference with by Supreme 
Gourt— When permissible. 


The contention thata finding of fact can- 
not be interfered with by the Supreme 
Court has no force when the finding is 
being reversed on the ground that mate- 
rial circumstances have been ignored 
by the High Court. [Para. 55.] 


(B) Transfer of Property Act (IV of 1882), 
section 53 — Sale deed executed nominally te 
stave off creditors— Express understanding with 
vendees to reconuey after fressure of creditors 
subsided —Held sale vitiated—No relief in 
equity could be granted to pendees even in rese 
pect of debts af vendor paid off by them. 


Held, that the sale deed dated 22nd 
August, 1955 was true and it was support- 
ed by consideration butonly in partand 
that even the recited consideration in the 
sale deed was thoroughly inadequate; that 
the sale deed was executed only nomi- 
nally for a collateral purpose and with as 
view to stave off creditors with the ex- 
press understanding that tke propertie 
sold would be reconveyed to the vendors 
after the pressure of the creditors ted 
subsided; that in view of this there was 
no question of giving any equities to the 
vendees even if some of the amounts 
paid by the vendees to some of the credi- 
tors of the vendor were genuine. If the 
transaction of sale was itself vitiated fer 
the reasons given above, noreliefin equity 
could be granted to the vendees. 

[Paras. 54, 56.] 


er A 
'*C, As. Nos, 1102 and 1108 of 1970. 


8th December 1981,2 M.L.J. 789: 1954 §.C.R.177: 
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(C) Hindu Law — Joint family— Alienation 
of joint family property by father to discharge 
antecedent debts— If and when binding on 
sons — ‘Antecedent debP?— Meaning of. 


A natural guardian of a Hindu minor 
has power in the management of his estate 
to` mortgage or sell any part thereof in 
case of necessity or for the benefit of the 
estate. If the alienee does not prove 
any legal necessity or he does not make 
reasonable enquiries, the sale is invalid. 
But the father in a joint Hindu family 
may sell or mortgage the joint family. 
proper ty including the sons’ interest there- 
in to discharge a debt contracted by him 
for his own personal benefit and such 
alienation binds the sons provided: (a) 
the debt was antecedent to the alienation 
and (§) it was not incurred for an immoral 
purpose. The validity of an alienation 
made to discharge an antecedent debt 
rests upon the pious duty of the son to 
discharge his father’s debt not tainted 
with immoralify. {Paras. 57, 58.] 


‘Antecedent debt’ means antecedent in 
factas well asin time, thatis to say, that 
the debt must be truly independer.t of 
and not part of the transactioy.s im- 
peached. The debt may bea debt incurred 
in connection with a trade started by the 
father. The father alone can alienate the 
sons’ share in the case of a joint family. 
The privilege of alicratirg the whole of 
the joint family property for payment 
of an antecedent debt is the privilege 
only of the father, grandfather and great 
grandfather qua the son or grandson or ly. 
No other person has any such privilege. 


[Para. 59.] 


There is another condition whick must 
be satisfied before the son could be held 
liable, i.e., that the father or the marager 
acted like a prudent man and did not 
sacrifice the property for an inadequate 
consideration. [Para. 63.] 


In the present case the consideratior for 
the sale was thoroughly inadequate and 
hence cannot be upheld. [Para. 63.} 


Cases referred to:— 


Sidheswar Mukherjee v. Bhubneshwar Prasad 
Narain Singh, 1953 S.C.J. 700 ; ee. 
AIR’ 
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1953 8.0. 487; Mussamut Nanomi Babuasin 
v. Modan Mohwn, (1885) 13 T.A. 1 :1.L.R. 
13 Cal. 21; Brij Narain v. Mangla Prasad, 
L.R. 51 I.A. 129: 46M.L.J.28: 19L. 
W. 72 : A.I.R. 1924 P.C. 50 ; Shanmukam 
v. Nachi Ammal, (1937) 1 M.L.J. 278 : 
44 L.W. 738 : A.I.R. 1937 Mad. 140 ; 
Dudh Nath v. Sat Narain Ram, A.IL.R. 1966 
All. 315 (F.B.). 


The Judgment of the’ Court was deli- 
vere by 


Misra, J. — The present appeals by cer= 
tificate are directed against the judgment 
dated 6th November, 1968- of the Madras 
High Court. 


2. The dispute between the parties cen- 
tres around 48.70 acres of land, partly 
wet and partly dry in village Pichenur, 
Gudiyattam Taluk, North Arcot District 
and one house in Gudiyattam town. 
Admittedly the said properties belonged 
to one Varadayya Chetty. He hed two 
sous, K.V. Purushothamand K.V. Srira- 
mulu. K.V. Purushotham in his twn 
had four sons while K,V. Sriramulu had 
three sons. They constituted a joint 
Hindu family. The family owred ard 
backs 48.70 acres of land ard three 

ouses. WVaradayya Chetty died about 
30 years prior to the institution of the 
suits giving rise to these appeals. At 
the time of his death his eldest son K.V. 
Purushotham was the orly adult male 
member, ‘the other son, K.V. Sriramulu 
being only 4=5 years old. Purushotham 
thus came into the sole management of 
the entire family k ffairs and he brought 
~ up his younger brother Sriramulu. Their 
ancestral family business (Kulachara) 
was that of tobacco and money lending. 


3. It appears that immediately after 
the second world war Purushotham start- 
eda new business of lungi. In connec. 
tion ‘with his new venture he borrowed 
money from others either on promissory 
notes or on the security of the family pro~- 
perties. He, however, suffered loss in 
that business. When his creditors began 
to press for immediate discharge of the 
debts, R.V. Purushotha mand his brother 
K.V. Sriramulu on their behalf and on 
behalfofother minorsin the family entered 
into‘an agreementon 7th July, 1955 with 
V.. Govindaswami Mudaliar, V. Shan- 
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mugha Mudaliar and V. Na taraja Muda- 
liar, sons of Vandina kuppa m Venugopala 
Mudaliar. Thisagreementwas evidenced 
by a writing, Exhibit B-4. Under the 
agreement K.V. Purushotham and K.V. 
Sriramulu were to sell their entire pro- 
perty,exceptoneacre ofland,anda house, 
to Mudaliar brothersforasum of Rs.14,000 
to discharge their debts. They received 
a sum of Rs.500 by way ofadvance and 
the balance cfRs. 13,500 was to be. paid 
within -two months. It was further 
stipulated that in case the vendees 
defaulted they would lose thé advance 
money, on the other hand if the vendors 
defaulted they would have to pay to the 
vendees a liquidated damage of Rs.2,000. 


4. Pursuant to the aforesaid agreement, 
asaledeedwasexecuted on22nd of, August, 
1955 marked Exhibit B-5 for an enharced 
consideration of Rs. 16,500. ‘The sale 
deed referred to various debts owed by 
the vendors which were to be discharged 
by the vendees and the balerce, if any, 
was to be paid to the vendors. The reci« 
talin the sale deed indicated that Rs. 250 
was paid in cash to tke verdors at the 
time of execution of the sale deed. The 
sale deed further recites that the vendors 
have notshown the exacta moun tof debts 
which the vendees have agreed to pay. 
The amounts specified therein are only 
approximate. The sale deed further 
authorised the vendees to discharge the 
mortgage debts mentionedin the sale deed 
in the first instance, if they had no 
sufficient funds to clear off all the debts 
atone time and clear off the ordinary 
debts later. 


5. The validity of the aforesaid sale 
deed, Exhibit Be5 dated 22nd August, 
1955 and a mortgage deed Exhibit B-49 
in favour of A.M. Vasudeva Mudaliar 
had been challenged by the sons of K.V. 
Purushotham and K.V. Sriramulu res- 

ectively by two suits: Svit No. 107 of 
1958 and Suit No. 108 of 1958. There 
was yetanother suit by one of the creditors, 
M. V. Chinnappa Mudaliar for annulment 
of the said sale. ‘As mentioned earlier, 
the original suit No. 107 of 1958 was filed 
by the four sons ef Purushotham im- 
pleading Purushothamend Sriramvlu as 
defendants Nos. 1 and 2 and three minor 
sons of Sriramulu as defendants Nos. 3 tage 
5 under the guardianship of their mother ; 


‘dants 
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V. Govindaswami Mudalisr, V. Shan» 
mugha Mudaliar and V. Nataraje Muda- 
liar, the three vendees as defendants Nos. 
6 to 8in SvitNo. 107 of 1958 and defen» 
Nos. 8 to 10 in Suit No. 108 of 
1958; A.M. Vasudeva Mudalier, defen- 
dant No. 9 and the Official Receiver of 
ae North Arcot District as defendant 
o. 10. 


6. Suit No. 108 of 1958 was filed by 
the three minor sons of SriiemvlIv. Tle 
plaintiffs and other defendants of origi- 
nal Suit No. 107 of 1958 were impleaded 
as defendants in this suit. The: relief 
claimed in these suits was for partition 
after setting aside the sale deed dated 
22nd of August, 1955. Exhibit B-5 and 
the mortgage deed Exhibit B-49 in favour 
of A.M. Vasudevan Mudaliar. ‘The alle- 
gations in the plaint of the two svits are 
on the same pattern. It will, therefore, 
suffice to refer to the allegations made 
in Suit No. 107 of 1958. 


7. Itis alleged in the plaint that the 


ancestral property of the family consisted 
of 48 acres and 70 cents of land and three 
houses detailed in Schedules B and C 
to the plaint. The said land fell in two 
blocks, one consisting of 43 acres, 21 cents 
and the other of 5 acres 49 cents. There 
were two wells in the first block and one 
well in the second block. There were 
two pumpsets with electric motors insta l- 
led in the two wells in the first blockat 
a costof Rupees, 3,000 each. ‘The net 
cultivation yield from the lend in any 
case would not be less than Rs. 6,000 per 
year which was more than sufficient for 
the maintenance of the family leaving 
even some‘:surplus. The father cf the 
plaintiffs started a new, business of lungi 
which was not the business ‘Kiulachara’ 
of the family. In connection with the 
new venture he had to borrow large sums 
of money either on promissory notes or 
on the security of the aforesaid property. 
In course of the said business Purusho- 
tham sustained a heavy loss. When the 
Mor tgagees and unsecured creditors start- 
ed pressing for immediate discharge of 
the debts, defendants 6 to 8, who happened 
to be friends of Purushotham, induced 
him to create a nominal sale of the house 


eyand the entire land, except an acre, in 


order to stave off the immediate pressure, 
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Purushotham seemed to have and conse = 
quently executed first an agreement to 
sell and then a registered sale deed, dated 
22nd of August, 1955 for a nominal con- 
sideration of Rs.16,500 in respect of the 
entire land in Schedule B with elec- 
tric pump sets, with the exception of one 
acre,and a house which is item No. l of 
Schedule C. Defendants 6 to 8 rep- 
resented that they would execute a formal 
deed of reconveyance of the properties 
after the pressure fram creditors was sta ved 
off. The sale deed was not supported by 
consideration and even the recited consi= 
deration of Rs.16,500 was grossly inade- 
quate and extremely low considering 
the extent of land and the house and 
their Market value. The entire joint 
family property was not worth less than 
Rs.35,000 and its annual yield was worth 
more than Rs. 6,000. The house men- 
tioned asitem No. 1 of Schedule C was 
also worth Rs.5,000 though the considera- 
tion for the same in the sale deed was 
only Rs. 2,000. Defendants 1 and 2 cop- 
tinued in possession of the properties sold, 
for about a year when suddenly defendants 
Nos. 6 to 8 conceived the idea of defraud- 
ing the defendants l and 2 and by force 
and violence trespassed upon the lands 
and took forcible and unlawful possession 
thereof along with the sterdirg crops 
worth Rupees 6,000. Defendants 1 and 
2 were, however, still in possession and 
enjoyment of the house menticred in 
item No. 1 of Schedule C. Defendants 
6 to 8 were bound to deliver the posses- 
sion of theland to the pla in tiffs and defen- 
dants 1 to 5 together with the mesre pro- 
fits from June, 1956, the date of trespass. 


8. It was further alleged that except 
the two mortgages Mentioned in tke sale 
deed the other debts shown as considera- 
tion were false and fictitious. Even the 
said mortgages were paid by defendants 
6 to 8 out of the standing crops. ‘There 
was absclutely no necessity for borrowing 
the large sums considering the large 
income fromthe joint family properties. 
Even if the alleged debt due on the pro~ 
missory note executed by defendant No. 1 
in favour of the 9th defendant was true, 
it was not binding on the plaintiffs to the 
extent of the cash consideration as it was 
not for necessity. Defendant No. 2 joined 
the execution of sale deed and the orfteyg 
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gage deed at the behest of the Ist defen- 

dant and on Misrepresentations Made 
by defendants Nos. 6 to 8 and in fact he 

had not derived any benefit from the 
borrowings. As M.V. Chinnappa Muda- 
liar had filed a petition against Purusho- 
tham, being Insolvency Petitior No. 20 
of 1955, and Purushotham was adjudged 
insolvent; so the Official Receiver was 
impleaded asa defendantin this case. 


9. The third suit being suit Nc. 4 of 
1960 was filed by M.V. Chinnappa Muda- 
liar, a creditor of defendants K.V. Puru- 
shotham and K. V. Sriramulu against 
the vendees V. Govindaswami Mudaliar 
and histwo brothers arrayed as defendants 
l to 3. He first filed an insolvency peti- 
tion in which Purusbotham was adjudged 
asinsolvent. The said creditor hadapproa -~= 
ched the Official Receiver for filirg a 
suit for the annulment of the said sale 
but as Official Receiver demanded a lot 
of expenses he, therefore, sought the per- 
mission of the Insclvency Covrt to file 
svit No. 40f1960 himselffor a declaration 
that the sale deed dated 22nd of August, 
1955 executed by Purushotham in favour 
of vendees was void or voidable at the 
instance of the creditors of Purushotham 
and for annulmentofthe same. Accord. 
ing to him Purushotham had borrowed 
asum of Rs. 1,000 from himand had 
executed a bond for that amounton 17th 
September, 1947, carrying interest at 13 
annas per cent. per Mensem. Barring 
some payMents a substantia] amount 
was still due from him ag principal and 
On account of interest inthe middle of 
i955. Purushotham, however, executed 
a sham, nominal and fraudulent sale 
deed, dated 22nd Angust,1955in respect of 
almostall the family proper ties in favour 
ofthe defendants Nos. 1 to 3 withan intent 
to defeat and dolay his creditors, includ. 
ing the plaintiff. It was also pleaded 
that property worth Rs.50,000 was alie- 
nated for a nominal price obviously for 
discharge of fictitious debts. So, the 
plaintiff claimed a relief under section 53 
of theTransfer of Property Act. 


10. The claim of the plain tiffs in all the 
three suits was resisted by the transferees. 
In substance their defence was that tke 
alienation by Purushotham was for pay- 
ment of antecedent debts which were 
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untainted by illegality or immorality; that 
the father under the Hindu Law poss¢s. 
sed aspecial power to alienate joint family 
property including the shares of his sons 
for payment ofhis own debts notincurred 
for immoral or illegal purposes; that in 
exercise of that power he had sold all his 
in terestand the interest of his minor sons, 
that a registered agreement of sale was 
entered into on 7th of July, 1955, and the 
period of two months was provided for the 
performance of the contract and the 
vendees had investigated before entering 
into the transaction; that the transaction 
was a normal, regular and bona fide one; 


that the vendees had in fact paid 
off the full consideration applying 
it for discharge ‘of antecedent 
debts obtaining from several credi- 
tors vouchers for such due payment 
and cancellation. A. M. Vasudevan 


Mudaliar who had been arrayed asdefen = 
dant No. 9 in Suit No. 107andas defen- 
dant No. 7in Suit No. 108 of 1958 resisted 
the claim of the plaintiffs in those suits 
on the ground that the mortgage in his 
favour was incurred for the discharge of 
antecedent debts and for the need of the 
Hindu family, which was binding upon the 
mombers ofthe family. The plaintiffs in 
boththe suits Nos.107and 108 of 1958, the 
sons of the vendors, were bound by the 
said alienation. 


11. The pleadings of the parties gave 
ris@ to a number of issues. Some of the 
issues were common in all the three suits. 
On the request of the parties all the three 
Suits were jointly tried. 


12. Before the trial commenced a joint 
memo, was filed in Origina] Suit No.4 of 
1960 where by the parties agreed that the 
evidence in Original Suit No. 4 of 1968 
regarding lack of consideration for the 
sale deed, dated 22nd of August, 1955 and 
the value of the properties be treated as 
evidence in Original Suits Nos. 107 and 
108 of 1958. They also agreed that the 
Midence regarding the mortgage, deed, 
dated 2nd of March,1952 be treated as 
common evidence for Original Suits Nos. 
107 and 108 of 1958 . After this state» 
ment by the counsel for the parties, the 
original issues framed in the three suits 
were recast and additional issues were 
also framed. i 


~N yance 
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13. The Subordinate Judge came to the 
following conclusions in suit No. 4 of 1960: 


(1) At the time of execution of the 
sale deed, Exhibit B-5, the fourth defen- 
dant, that is Purushotham, owed some 
creditors in whose favour he had executed 
Exhibits A-3, A-4, A-12, Ael3 and the 
bond debts involved in Exhibits A-7 to 
A-l1, but no provision had at all been 
made for those creditors either in the 
agreement of sale Exhibit B-4, dated 7th 
of July, 1955 or in Exhibit B-5, the sale 
deed, dated 22nd of August, I'955. 


(2) Exhibit B-54, the letter written by 
Purushotham in favour of Veerasami 
Naidu, dated 27th of July, 1955 along 
withother oral evidence clearly esiablis! es 
the intention of Purushotham to defeat 
and delay the claim of some of the cre- 
ditors in screening his property bya nomi- 
nal sale in favour of defendants 1 to 3. 


(3) The ingredients of section 53 (1) of 
the Transfer of Property Act have been 
satisfied by the plaintiff inasmuch as 
impugned transfers have been made with 
intent to defeat or delay the creditors of 
the transferor. The Court, however, 
came to the conclusion that the suit was 
wrongly framed inasmuch as the plain- 
tiff did not seek any relief on behalf of 
or for the benefit of all the creditors and, 
therefore, the Court decreedthe suit No. 4 
of 1960 as against defendants 1 to 3, that 
is,alienees annulling the sale transaction , 
dated 22nd August,1955 as fraudulentpre- 
ference under section 54 of the Provincial 
Insolvency Act,in sofar as the insolvent’s 
share was concerned. 


14. His conclusions in suits Nos. 
and 108 of 1958 were as follows :— 


(1) The value of the land and house 
including the pump sets, wells etc. com- 
prised in. Exhibit B-5 could have been in 
August, 1955 worth any where between 
Rupees 35,000 to Rs. 50,000 but the same 
had been sold at a grossly low and 
inadequate price of Rs. 16,500. 

(2) Purushoihamand Sriramulu with the 
help of Shri Rangaswami, who was their 
friend, approached the verdees for help 
and on their suggestion they agreed to 
execute a nominal sale ofall their proper- 
ties with an understanding for reconve~ 
after ten years on payment 
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of the sums advanced by them and 
thatin that connection they had thought 
of executing the two bogus bonds, one in 
favour of Veeraswami Naidu, D.W. 12, 
andancther, in favour of Deivasigamani 
Mudaliar,D.W. 3 and certain other docu- 
Ments to make the sale probable. 


(3) Tho sale deed, dated, 22nd August, 
1955 is true and itis supported by con- 
sideration but only partly. It is, how- 
ever, liable to be set aside wholly as an 
imprudent transaction. 


(4) The mortgage deed, dated 2nd of 
March, 1952 is true and binding only so 
far as shares of K. V. Purushotham and 
Sriramulu are concerned and the extent 
of Rs. 2,000 so far as the plaintiffs in 
Original SuitNce. 107 of 1958 are concern- 
ed. 


(5) The alienees under the sale trans- 
action, dated 22nd of August, 1955 arc 
not entitled to any equities in this suit. 
But the alienee under Exhibit B-49 would 
be entitled to have his two items of house 
allotted to the share of K.V. Purvshc tha m 
and K.V. Sriramulu to work out bis equi- 
ties bvt this will be easily done in the final 
decree proceedings in Original Svits Nos. 
107 of 1958 and 108 of 1958. 


(6) The plaintiffs would be entitled to 
past profits from the alienees of the sale 
transaction, dated 22nd cf August, 1955 
from the year 1956-57 as itis in eviderce 
that they entered pcssession in that year. 


15. On tbese findings the Subo:dira te 
Judge passed a preliminary decree for 
partition and division of their respective 
shares in suits Nos. 107 cf 1958 and 108 
of 1958 which was 25th and 3/8th tes- 
cectively in both the siits after setting 
aside the sale transaction ,dated 22nd cf 
Avgust, 1955 and directing the slienees 
to work ovt their remedies outside the 
ecope of these suits and declaring that 
the alienation, dated 2nd March, 1952 
was binding only on the shares of K. V. 
Purushotham and K. V. SriramuJu and 
to the extent of Rs.2,000. The plaintiffs 
were held entitled to a decree for past 
profits from 1956-57 as against the aliea 
nees of the sale transaction, dated 22nd 
August, 1955, the quantum to be deter- 
mined in a separate enquiry in the final 
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decree proceedings as was agreed to by 
the pdrties under Order 20, rule 12, Civil 
Procedure Code. The Court declined to 
give any relief to the alienees even in resa 
pect of the amovnt actually paid by them 
to discharge some of the debts incurred 
by Purushotham on the grovnd that the 
transaction has been vitiated by fraud. 


16. The alienees-defendants feelir gagg- 
rieved by the judgmentand decree of the 
Subordinate Judge preferred appeals in 
all the three suits. The mortgagee Vasu~ 
devan Mudaliar, however, svbmitted to 
the jrdgmert and decree and did not 

refer any appeal presvma ply hecavse 

e covld reelise the amovnt dve to him 
by virtve of the decree granted to him. 
The High Court was, therefore, concerned 
only with the validity of the sale deed 
Eshibit B-5 in favour of the appellants. 


17, The High Court reversed the find. 
ings Of the trial Court in suits Nos. 107 
and 108 of 1958-and set aside the decree 
passed by the Subordinate Judge but 
confirmed the finding and decree in suit 
No. 4 of 1960. The High Covrt came 
to the conclrsion that the purchase of 
the suit land under Exhibit B-5 was for 
a reasonable price and the consideration 
of Rs.16,500 mentioned in Exhibit B-5 
was nota grossly low price. The lungi 
business started by Purushotham was 
new venture of Purushotham and not 
his family business. His father had only 
tobacco and money-lending business. 
Tho genuine debts mentioned in Extibit 
B-5 were antecedent debts from the point 
of view of the plaintiffs in Original Suit 
No. 107 of 1958. Therefore, they are 
bindingon them, As the debts evidenced 
by Exhibits B-13 and B-14 were genuine 
debts the alienation, Exhibit B-5, is clearly 
binding on the plain tiffs in Original Syit 
No. 107 of 1958 as the sale deed was exe- 
cuted by their father in discharge of ante- 
cedent debts. The alienation under 
Exhibit B-5 can be supported not only 
against the plaintiffsin Original Svit No. 
107 of 1958 butalso against the plain tiffs 
in Original Svit No.108 of 1958 as it was 
made in discharge of antecedent debts 
of their respective fathers. 


18. On these findings the High Coprt 
allowed the appeals filed by the alienees 
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in svits Nos. 107 and 108 of 1958 but dis- 
missed the appeal filed in svit No. 4 cf 
196v. The plaintifs bave now come in 
appeal to challenge the judgment of the 
High Gourt. ° 


19. The contention raised on behalf 
of the appellants is that the High Court 
has omitted to take into consideration 
Various Circumstances which Ład been 
taken into consideration by the trialCourt 
andas such the findings of the High Court 
on material issues are vitiated. The High 
Cour tfurther omitted to consider whether 
the impugned sale was an imprudent 
transaction, if n9¢ fictitious. The counsel 
for the respondents, on the other hand 
has contended that the findings recorded 
by the High Court are pure findirgs of 
fact based on appraisal of eviderce end 
this Court cannot reverse the firdirgs 
recorded by the last Court of facts. We 
have to consider the findings cf the High 
Courtinthe lightof the conten tions raised 
by the parties. l 


— 


20. The question for consideration jn 
these appeals is about the genuineness 
of the sale deed Exhibit B-5, dated 22nd 
of August, 1955 executed by Purusho- 
thamand Srira mulu in favour of respon- 
dents | to 3. As stated earlier, the sale 
deed was challenged -by the plaintiffs on 
grounds : (a) thatit was executed only 
nominally for a collateral purpose and 
with a view to stave off creditors with the 
express understanding that the properties 
sold would be re-con veyed to the vendors 
after the pressure of the creditors had 
subsided, (b) that even the recited con» 
sideration in the impugned sale deed was 
grossly inadequate; (c) that the debts 
under the promissory notes Exhibit B-13 
in favour of Veeraswa mi Naidvand Exhibit 
B-l4in favour of Deivasiga mani Mvdaliar 
were fictitious. 


21. The burden squarely lay on the 
vendees to prove that the impugned sale 
deed was valid and bindirg on the plair » 
tiffs and their respective shares. To dis- 
charge this burden the ver dees Lave pro- 
duced both oral and documentary -eyi- 
dence. The vendors have also produced 
both oral and documen tery _e@vicence Po 
in support of their case. `, 


a { 
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22; Before dealing with the oral evi- 
dence of the parties in detail, itis perti= 
nent to refer to Exhibit B-54 which is the 
most important document supporting 
the vendors. This is an inland letter 
dated 27th of July, 1955 written by K.v. 
Prrushotham in Telugu to Veeraswami 
Naidu. If this letter is proved to be 
genuine it will give a death blow to the 
case of the vendees.Thisletter has been 
rolied upon by the trial Court but has 
been discarded by the High Court. As 
this letter is revealing one it will be 
appropriate to quote the letter in extenso. 


“Gudiyattam, 
27th July, 1955. 


Letter written by Gudiyattam K.V. 
. Purrshotham with salutations to elder 
brother Sri B. Veeraswami Naidu of 
Manthangal village. Here all are 
keeping good bealth with your blessings. 
Please write to me your and your 
children’s welfare. 


In respect of the debts due to the cre- 
‘ditors by me here, I and your scn-in- 
law T.G. Rangaswami Naidu went to 
see Vaithana Kuppam  venugorfala 
Mvrdali and his sons V. Govindaswami 
_ Mudali and brothers and had a talk 
with them in respect of the depts due 
by me. They said to us that I should 
execute a sale deed in respect cf my 
properties in their favour and that after 
the creditors? demands (trovbles) sub=- 
side the amount that they wovld be 
giving us shal] be repaid within « period 
of |Oyearsand that on such repayment 
they would reconvey the property con- 
veyed in their favour. As all of us 
bave desired J and my younger brother 
‘entered into an agreementon 7th Jely, 
1955 agreeing to execute a deed of 
sale in pursuance of the talk we had. 


Sale deed remains to be execrted. In 
this connection iarta) I and my 
younger brother both have to create 
‘some nominal bonds fixing vp tc some 
dates and then set up as though these 
bonds were cancelled on payments 
` being made by those persons ard that 
those items might be recited in the sale 
deed to be executed. For resorting 
to this, we all decided and fixed you 
up asone such (person) in whose favour 
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bonds have to be drawn up toa, fixed 
date. If such bonds are drawn vp in 
favour of respectable persons like you 
and ifall of us join together, then the 
other creditors cannot do anything. 
As you area trusted person these could 
be done in your favour as stated. They 
have agreed to give us great help in 
this matter. Further he isa very good 
friend of us. If the amount to which 
they are entitled to, is paid back within 
10 years, withort fail, then they will 
reconvey by way of deed cf sale in our 
favour. They will not fail in their 
words. All of us have decided thata 
bond should be executed in your favour 
nominally fixing up to a particular 
date for a sumof Rs. 2,500. There- 
after on some other date yor have to 
make an endorsement of payment on 
the bond and return the bond after 
cancelling the same. Further I and 
my younger brother have esecuted a 
nominal bond for Rs. 1,000 on ‘15th 
December , 1954 in favorr of C.R. Deiva- 
sigamani too f.e., his junior paternal 
uncle piz., V. Govindaswami Mudali’s 
mother’s sister’s husband. ‘our sona 
in-law T.G. Rangaswami Naidu bas 
attested as a witness in that. 


In respect of the bond in your favour, 
you have to send a notice to us. V. 
Govindaswami Mudali, son of Venus« 
gopal Mudali told me that such a notice 
is essential that shculd be on record to 
strengthen the sale deed. Further, we 
are also told that you should write a 
letter to your sonsinslaw T.G. Ranga- 
swami Naidu asking him to make dem- 
ands regarding the amount due to you. 
The main reason for doing all these is 
to stop the trouble given by the other 
creditors to whom I owe. 


Therefore, with a view to meet you 
in person, discuss and arrange regard-~ 
ing the aforesaid matter, I and your 
son-in-law, T.G. Rangaswami Naidu 
are going over to your village tomorrow. 
You will have no difficrlty in 
this matter. Therefore, I reqvest that 
you and your senior sonein-law Ragha- 
valu Naidu to remain in the house. 
We willinform you the restof the mate. 
ters in person. Werequest you to show 
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faith cr kindness (in Telugr) tewards 
thig poor family. i 


Thus witk salutations. 
Sdj- K.V. Purashotham.” 


23, Ihe reasons which impelled the 
High Court to discard this letter are as 
follows : (1) the author of this letter K.V. 
Purushotham did not appear in the wit- 
ness bos; (2) the document doesnot come 
fromproper custody; (8) there isno reason 
why the letter should have þeen sentfrom 
Grdiyattam to Manthangal village when 
one could reach the latter village from 
Gudivattam within a short time bya bvs 
or other conveyance; (4) the letter was 
posted on 28th July, 1955 at 5 p.m. and 
reached its destination cn 4th Argvst, 
1955 as itappears to have been detained 
at Ranipetin the interval then how did 
they come to prepare Exhibit B-20 and 
Exhibit B-48 even on 30th July, 1955; 
(5) in Exhibit B-54 Purushotham had 
expressed that he would be meeting D.W. 
12, Veeraswami Naidu, on the very next 
day and thus there was no real necessity 
to write the letter Exhibit B-54; (6) if 
Purushctham conspired with the son- 
in-law of D.W. 12, Veeraswami Naidu 
to bring into existence fictitious promis= 
sory notes, itis unlikely that they world 
annornce it in the letter Exhibit B-54 
when they were not sure of the attitrde 
of D.W. 12, Veeraswami Naidv, unless 
they wanted te create evidence for the 
purpose of the case ; (7) there was no 
necessity for Purushotbam and Sriramulu 
to bring into existence fictitious promis- 
sory notes in favour cf D.W. 3. Deivasiga« 
mani and D.W. 12, Veeraswami Naidu, 
ag they would have easily men tioned tre 
other cert A debts owed by them 
to support the recitals of ccnsidera tion 
in the sale deed. Ibe counsel for the 
respondents has reiterated the same rca= 
sons for discarding Exhibit B-54. 


24. The first ground which weighed 
with the High Court for discarding the 
letter Exbibit B-54 is that the author of 
this letter K.V. Purushotham did not 
appear inthewitness boxand the document 
does not come to Court from a proper 
ervstody. No such objection was raised 
on. behalf of the vendees in the trial Court 
regarding the admissibility of the Jetter. 
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The evidence of D.W. 13 and D.W. 18 

has clearly proved the handwriting of 
K.V. Purushotham in Exhibit B-54. The 
observation of the High Covrt that the 
letter might have been written subse « 
quently is conjectural one. No such case 
was even set vp by the vendees in the 
written statement cr in the evidence. 
Exhibit B-54 isan inland letter bearing 
the postal stamps and it could not ha ve 
been fe bricated. : 


25- Acapital has been made out cf the 
delayed delivery of the letter on4th August, 
1955. ‘Ibe letter was posted on 28th of. 
July, 1955 at 5 pm. and it reached its 
destination on 4th August, 1955. It 
appears to have been detained at Rani- 
pe in the interval. The High Court 

as attached undue importance to the 
fact thatif Exhibit B-54 reached the add- 
ressee on 4th of August, 1955 then how 
did they come to prepare Exhibits B-20- 
and B«48 even on the 30th of July, 1955. 
‘The difficulty is solved if we keep in mind 

the fact thatin the last paragraph cf the 

letter the addressee was informed that 
they were all coming to meet him (D.W. 

12) a this place the nextday. Ifinaccore, 
dance with the recital of the letter Purv- 
shotham had reached the next day, 29th 
of July, 1955, there was nothing impro- 
ba ble in the preparation of the two docue 
ments on 80th July, 1955. 


26. Ibere is a slight inconsisténcy in, 
the evidence cf D.W. 12 when be says 
that only on the receipt of Exhibit B-54 
cther documents were prepered. But. 
the evidence of D.W. 12, which otherwise. 
appears to be natural, cannot be discar- 
ded marely on this slight inconsistency. 


27. The other reason which has‘appea-, 
led to the High Court for not believing 
Eahibit B-54 is tbat if Purushotham-was 
to meet Veeraswami Naidu the very neat. 
day, then there was no real necessity . to- 
write the letter Exhibit B-54. It could 
not be expected that the letter would þe 
so unduly delayed and if Purushotham 
has taken precaution by writing a letter 
and also by going to his place it cannot 
detract from the value of Exhibit B-54, 


28. The observation ef the High Corrt 
that there was no necessity for- Purusho- 
tham and Sriramuly to 


bring into exiss, i» 


12 


ence fictitious promissory notices in fa vour 
of D.W. 3, Deivasigamani and D.W. 12, 
Vetraswami Naidu as they could Fave 
easily mentioned the cther undisputed 
debts owed by kim to suppert the recital 
cf the consideration in the sale deed, also 
does not hold good inasmuch as there 
isample evidence on the record tc warrant 
the conclusion that the promissory notes 
in favour of D.W. 3, Deivasigamani and 
D.W. 12, Veeraswami Naidu were ficti- 
tious. Most of the debts have neither been 
referred to in the deed of agreement for 
sale nor in the sale deed and it was pur= 
posely done. 


29. If the High Court had taken into 
consideration the aforesaid tell-tale cir- 
cumtances there would have been not 
difficulty in accepting Exhibit B-54 as 
genuine. 


30. The circumstances which should 
have been taken into consideration by 
the High Covrt before reversing the finds 
ings recorded by the trial Court are as 
follows. 


31. In cornection with the lungi busi- 
ness started by K.V. Purushotham he 
had to borrow money from various cre- 
ditors. When the new business of lungi 
ended in loss there was pressure from the 
creditors for the discharge of the debts. 
K. V. Purushotham was thus in a tight 
córrer. As a prudent man, he wovld 
have liked to save his property to the 
extent he possibly could aad pas off the 
various debts incurred by him. Curiously 
enough Purushotham and his brother, 
Sriramulu sold away the entire landed 
property ofabout 47 acres and odd, lea v= 
ing behind only an acre, and a house, 
owned by the joint family for a paltry 
sum of Rs. 16,500. Out of the total 
consideration of Rs. 16,500 the vendees 
were asked to discharge the various debts 
mentioned in Exhibit B-5, the sale deed. 
On an examination of the sale deed, Exhi- 
bit B-5 as well as the deed of agreement 
Exhibit B-4, itis clear that all the debts 
incurred by Purushotham were not shown 
in those deeds. Exhibit Be4 detailed 
only two mortgage debts while Exhibit 
B-5 specified five items cf debts. Admit- 
tedly there were cther debtsalso incurred 
by K.V. Purushotham. It passes one’s; 
~ comprehension why world K. V. Puru-: 


THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) 


[1983° 


shotham and his brother Sriramulv sell 
away the entire landed property of 47 
acres leaving behind only one acre, and 
a house, without making a provision for 
the discharge ofall the outstanding debts. 
Not only that, there was a stipulation in 
the sale deed Exhibit B-5 that the vendees 
may first pay debts under the mortgage 
if the vendees had no money to discharge 
all the debts at one and the same time 
and to clear off the ordinary debts ata 
later date. 


32. What was the earthly reason for 
executing the sale deed of almost, all the 
property owned by the family? If Puru- 
shotham wanted to save his reputation by 
paying off all the creditors then there 
should have been provision made for dis- 
charge of all the debts and at least they 
shovld have been specified either in the 
agreement to sell or in the sale deed, Exhi- 
bit B= 5. Admittedly there were other 
debts besides the debts specified in the 
sale deed, Exhibit P=5, K.V. Purushotham 
owed to other creditors in whose favour 
he had executed promissory notes Exhi- 
bits, A-3, A-4, A-l2 and A-]3, and the 
bond debts involved in Exhibits A-7 to 
A-11 but these debts have not been shown 
either in Exbibit B-4 or Exhibit P-5 spe. 
cially when the debts were to be discharge 
ed by the vendees under the terms of 
ofthe sale deedaspartof the consideration. 
if almost the entire property of the joint 
family was to be sold for the discharge of 
his debts, and yet a substantial part of 
the debt remains undischarged, there was 
no positive gain to the vendors in dispos= 
ing of almost the entire property of the 
jeint family. 


33. The stipulation in the sale deed that 
the vendees might pay offonly the secvred 
debts and clear off the other ordinary 
debts at their leisure itself indicates that 
there was no anxiety on the part of the 
vendors to clear off all the debts. It 
does nct stend to reason why should the 
vendors adopt such an attitude. These 
circumstances speak for themselves. 


34. If we consider Exhibit B-54 in the 
light of these circumstances, the letter 
appears to be a sequel to what has been 
agreed upon between K. V. Purushotham 
and the vendees or their father. The 
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vendees persuaded Purushotham to exes 
cute a sale deed of almost his entire fa mily 
property under the pretest of assistance 
to him with the stipulation that tkey would 
resconvey the property to the vendors 
after the pressure from the creditors was 
over. Thiscan be the only reason why the 
vendors would agree to- dispose of the 
entire joint family property for a paltr 
con sideration cf Rs. 16,500 out cf whi 
only Rs. 500 by way of advance and 
Rupees 250 at the time of execution of 
the sale went to the vendors according 
to the recitalir the sale deeditself. The 
balance of the sale consideration is allega 
ed to have heen used by the vendees 
fcr paying off some of the creditors. The 
attempton behalfof the vendees bas been 
to show that they persuaded the credi- 
tors either tcforgo theinterestor to reduce 
the principal amount and thus they had 
cleared off the dues of the variors credi- 
tors. In proof of this they tried to file 
the receipts and vouchers from the cre- 
ditors most of which have been attested 
by the vendees’ own kith and kin. Some 
of the documents which have been attes= 
ted by these witnesses, have been belied 
by D.W. 12 at least in respect of Exhibit 
B-18. He clearly admitted that Puru« 
shotham never borrowed any amornt 
from himnor did he pay any amount tos 
wards any loan to him. He has given the 
fullaccount of how Govindaswami Muda = 
liar and some cther persons came tc the 
mango thope cf his sonsin-law and met 
him there, ‘They asked him to sign the 
endorsement of discharge in Exhibit B-13. 
At first he protested and refused but on 
tthe assurance of other persons who were 
there he had to sign the docrment on 
their persuasion on the ground that they 
were setting up these documents in cone 
nection -with a sale. The same position 
has beer admitted by even Rangaswami 
Naidu, D. W. 18. 


35. It is true that Purushotham, the 
author of the letter himself has not come 
to the witness box but the letter has been 
proved by the addressee himself, D.W.12, 
Veeraswami Naidu. He also identified 
Exhibits B-48 and B-48A, the two cards 
containing his signatures, one addressed 
to K. V. Purvshotham and the other to 
his brother, K.V. Sriramnly. But he 
admitted that he head signed these postr 
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cards withovt knowing their contents. 

‘This gives a clue bow the vendees have 

beeno yt to get atresta tions of the endorfge- 
ments of discharge from creditors in 

respect of goteup documents. The High: 
Court has attached undue importance 

tc the fact that Exhibit B-54 has not come 

to the Court from proper custody, that 

is,it should ha vecometo the Court through 

Veeraswami Naidu but instead it was, 
produced by his sonsinslaw, D.W. 18. 

Keeping in view the rele tionship between 

Veeraswami Naidv and his son-in-law, 

the production cf the letter by his 

son-in-law cannot be said to be from an 

improper crstody.{His two sons~#in«la wha ve 

also appeared as witnesses as D.W. 13. 
and D. W. 18. D.W. 13, Rajavelu, depos 
sed that on the dayExhi bit B-54 was recei-« 
ved by D.W. 12 he was present. Accords 
ing to him on that day Govindaswami 
Mudaliar and Purushotha m came to their 
place,and Purushotham informed Veera =’ 
swami, his fatker=in-law that asa support 

for a sale deed they had got upa bond in ` 
his favour. He dittoes what has been 

said by Veeraswami Naidu. The other 

soneinelaw, Rangaswami Naidu D.W. 18, 
also appeared as witness. He owns land. 
adjacenttothe suitland. Healso deposed 
that the bond debt mentioned in Exhibit 
B-5 in favour of D.W. 1? and the bond 
debt in favour of D.W. 3, Deivasigamani 
were got up ones. He also identified 
Exhibit B-54 asa letter written by Puru- 
shotham to his father-in-law, Veeraswa mi 
Naidu. 


36. The various other reasons- given 
by the High Court for discarding Exbibit 
B-54 are only flimsy and the circumstan = 
ces enrmerated above make the letter 
Exhibit B-54 a plausible and re tural lets 
ter. An adverse inference could have 
been drawn for non-appearance of Puru» . 
shotham but the other evidence in the ™ 
circumstances in our Opinion warrant 
the conclusions drawn by the trial Corrt~ 
and we choose to accept the findings of 
the trial court. 

37. This leads us tc the other cral and 
documentary evidence. 


39. The vendees have produced seven 
witnesses besides one of them as D.W.1 © 
Govindaswami Mudaliar, D.W. 1, has - 


sy bstantiated the case set up by the veps g” 
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dees in their written statement. He, 
however, for the first time deposed that 
the family business of the vendors, has 
been weaving and lungi, although this 
was not their case even in the written 
statement. He deposed that after the 
sale the vendees took possession of the 
land and the house and later cn leased 
out the land to Deivasigamani pide Ex« 
hibit B-37, on an annual rent of Rupees 
1,400 and the house on a monthly rent 
of Rs. 12 side Exhibit B-4] ard thet from 
the time of purchase the vendees have 
been paying the kists and taxes for the 
land and the house. 


39. The other witnesses produced by 
the vendees are RatnaMudaliar, D.W. 2; 
Deivasigamani Mudaliar, D.W. 3; G. 
Rajan D.W. 4; Govindappa Mudaliar 
D.W. 5; Vasudevan Mudaliar, D.W. 6; 
Punyakoti Chettiar, D.W. 7 and V.C. 
Manivannan, D.W. 8, Ratna Mudaliar 
D.W.2, lives only three houses a wə y from 
the house of Venugopal Mudaliar. He had 
attested Exhibit B-4 and Exhibit B-5 
and also the endorsement of discharge 
in’ Exhibits. B-9, B-l4, Bel5 and 
B-17}. He had also attested the 
endorsements in Exhibit B-37, Exhi- 
bit B-41. It was suggested to him that 
hissignatures had been taken on the docu- 
ments he had attested at a later daie. He 
denied this suggestion. He could not, 
however, describe the circumstances under 
which the endorsement of the discharge 
in Exhibit P-9 came to be written. He 
was s0 intimate with the vendees that he 
was asked to attest so many documents 
but he evaded to reply to the question 
whether Deivasigamani was emplcyed in 
the shop of Govindaswamy Mudalia: 
when Deivasigamani fimself has ads 
aaa that he was inthe service of 


40. Deivasigamani Mudaliar, D.W. 3, 
hasalso attested Exhibit B-5 and the 
endorsement of discharge in Exhibit B-9 
and Exhibit B-13. He is also an attes- 
tator of the endorsement cf discharge 
in Exhibit B-12. He has admitted that 
he was related to D.W. 1, the vendee, 
and also that he was in the service of 
Govindaswami Mudaliar five years back 
as his Gumartha. He also admits that he 
mad taken certain lands cn lease from 
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the vendees. He appears to have been 
present on each and every crucial occa = 
sion for attesting the documents. He 
being a close relation and also a servant 
cf defendant No. 1, he is bound to echo 
the voice of his master. 


41. G. Rajan D.W. 4,attested the endorse= 
ment of discharge in Exhibit B-18, which 
was a promissory note executed in favour 
of Veeraswami Naidu. He admitted in 
crosss@xa mination that he used to call 
on D. W. 1, off and on and he happens 
to be his friend. His evidence also gives 
the impression thathe has come to oblige 
D.W. 1. 


42. Govindappa Mudaliar, D.W. 5, 
has attested Exhibits B-4 and B-5 and 
the endorsement of discharge of a bond 
Exhibit B-9 to Sambayya Chetty. He 
admitted that he was a regular visitor 
to the house of D.W. 1. He used to go 
there to read newspapers. He is also 
at the house of D.W. 1 ,on crucial occa- 
sions reading newspapers. 


43. Vasudevan Mudeliar, D.W. 6, has 
deposed that K. V. Purushotham and 
K.V. Sriramulu had borrowed money 
from him in 1952 and they had mort- 
gaged a house and a vacant site under 
Exhibit B-49. Exhibit B-50 was a prior 
promissory note executed by K.V. Puru= 
shotham. In renews! of that bord and 
for a further advance of Rs. 2,000 Exhi- 
bit B-49 was executed for Rs.4,000. He 
admitted in Fis cross-eexamination that 
there were other big money lenders viz., 


M. A. Govindaraju Chettiar, Managing 


Director of Rajeshwari Mills. Gudiyat- 
tam; Motiyappa Mudaliar was also 
equally well-to-do man and had got money 
lending business; Rajupati Rajagopal 
Naidu and others. But K.V. Purusho- 
tham bad not borrowed any morey from 
any of those persons. He also admitted 
in the cross-¢xaminstion that the value 
of land within the radius of five miles 
of Gudiyattam had risen in the course of 
five or six years. He further deposed 
that his first cousin Vasudeva Mudealier 
hed purchased six acres for Rs.24,000 
within two years. He did not deny, the 
svggestion that the transaction might 
be four years back. The statement was 


t) 


made on 8th of Avgust, 1961 and abovt 
four years back would take us to 1956-57, 


44. Punyakoti Chettiar, D.W.7 deposed 
that Purushotham and bis brother Srira ~= 
mulu had borrowed Rs.2,500 from him 
and executed a bond Exhibit, B-12. ` They 
had also executed Exhibit B-16 for Rs. 
200 He further dèposed thatat the time 
of discharge of Exhibits B-12 and B-16 
three persons had come to his place. They 
were Raju Naickar,E.A. Ponnusa miMuda- 
liar and Venugopal Mudalier. But in 
crossegxa mination bh. positively admitted 
that neither Raju Mudalier nor Deiva- 
siga Mani were presentat the time of dis= 
charge and attested the endorsement in 
Exhibit Bel2. In the endorsement of dis- 
charge, however, one Raju Naidu had 
attested. He, however, admitted in cross= 
exa mination that Rangasami Naidu and 
Ponnusami Mudeliar alone were present 
at the time of discharge cf Exbibit B-12 
but neither Raju Mudaliar nor Deive- 
sigamani Mudaliar, who have attested 
Exhibit B-12 were present at the time of 
discharge. 


45. V.C. Man vannan, D.W. 8 is the 
Secretary of the Land Mortgage Bank, 
Vellore. He speaks of the circumstances 
under which the mortgage in .fa vour: of 
his bank was discharged. According 
to him Venugopal Mudaliar, tke father 
of Govindaswami Mudaliar, came to 
the bank at the time of the discharge. 
He enquired whether the, penal interest 
could be given up. He represented that 
remission, if any, made wovld enure to 
the benefit of Purushotham when he gets 
resale. He also admitted that the valua~ 
tion of the property was that of the pre- 
war period and after the war prices iad 
risen three to four times. 


46. A scrutiny of the evidence produced 
on behalf of the vendees, reveals that the 
witnesses are interested in the vendees 
and they are out to oblige them.’ In 
some cases it is even doubtful whether 
the attesting witnesses were present at 
the time of attestation. The possibility 
of obtaining their signature ata later 
date cannot be ruled out. 


47. As against the evidence of the alie~ 
nees, the evidence supporting the vendors 
proves: that the properties included in 
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thesale deed ExhibitB-5 were worth some» 
where between Rs.40,000 to Rs. 50,090. 
The Village Munsiff and Karnam of 
Pichanur were examined as D.W. 10 and 
D.W. 17 respectively. According to 
D.W.10 the land belonging to the vendors 
included in tke sale deed has a total area 
of about 46 to 47 acres. They are situa= 
ted in two blocks, one block consisting 
of 42 acres and the other block consisting 
of the balance. Two electric pumps 
were exisitng in the blockof 42 acres. He 
himself owns land adjacent to the suit 
land, owning about 40 acres. According 
to him, 20 acres out of 42 acres ‘block 
were fitfor wet cultivation viz. ragi,paddy, 
plantain and other wet crops cculd 
raised, while in the dry lands dry crops 
like red gram, groundnut, horse gram 
etc.,could be grown. He further deposed 
that in 1955-56 the 20 acres in which 
wet crops could be raised was worth 
Rs.1500 per acre while the landin which 
dry crops could be raised was wor th Rs.300 
to Rs. 400 peracre. According to him 
it would cost Rs. 2,500 or more to cons» 
truct each well and Rs.1,000 or so to 
construct the pumping set shed. ‘There 
were about 300 and odd palmyrah trees 
each of which would fetch Rs. 5 or so. 
Besides there were tamarind and banian 
trees. One tamarind tree would fetch 
about Rs. 250 andore banian tree would 
fetch about Rs. 100, 


48. He further deposed that for about 
a year after the sale the vendors alone 
continued to be in pcssession and there- 
after the vendees took forcible possession 
which resvlted in a criminal complaint 
by K. V. Purshottam. ‘This witness is 
a Village Mvunsif and there is no reason 
to dovbt his veracity. He has got his own 
land near the land in svit. 


49. The evidence of D.W. 17 is also 
to the same effect. He is a fairly aged 
person and Karnam of Pichanur for the 
past 40 years. The trial Court’ has ob- 
served in its judgment that it was very 
much impressed by the demeanour of 
this witness which impressed the Court 
as a person speaking the truth. He sub- 
stantially supported the evidence of D.W, 
10. Kuppayya Naidv, D.W..11-is the 
lessee of defendants 1 to 3. He also sup=» 
ports the evidence of D.W. 10 and D.W, 
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17 with regard to the valuation of the 
property. 


50. D.W. 14 Changayya Naidu, is the 
president of the village Panchayat board. 


He’is also an adjacent owner. He had 
purchased land admeasuring two acres 
and odd in 1958 for Rs. 4,000 Exhibit 


B-55 being the registration copy of tke 
‘sale deed. He also speaks of scme pur- 
chase of 3 acres and odd adjacent land 
in the name of his undivided brother vide 
Exhibit B-56, in 1960 for Rs. 9,000. 
He is very positive in saying that the land 
of the vendors could be valued at 
“Rs. 50,000 in 1955, 


51. T.L. Narayanasami Chowdri D.W. 
15 is the Director of Gudiyattam Taluka 
Land Mortgage Bank. He stated that 
he had purchased 25 to 30 acres of dry 
land for a sum cf Rs. 56,500 wnder 
Exhibit B-57 in the year 1960 in thename 
of his undivided brother. Under another 
sale deed Exhibit B-58, dated 19th of 
-March, 1958, 13 acresandodd were pura 
chased by them for Rs. 26,000. Ihe land 
-purchased under ExhibitP-57 was situated 
only ata distance of one furlong from the 
suit land and similar to the suit land. 


52. Anjaneyalu Naidu, D.W. 16, also 
owns land adjacent to the land owned 
by the vendors. He also gave evidence 
with reference to Exhibits B-59, B-60 and 
B-61. Under Exhibit, B-59, dated 2nd 
June, 1953, he had purchased 2.77 acres 
fcr Rs. 2,500 under Exhibit B-60, dated 
14th Febrvary, 1957, he had purchased 
2.27 acres for Rs. 3,500 and under Exhi- 
bit B-61, dated 22nd June, 1960, he had 
purchased 3.27 acres for Rs. 7,000. 
All these lands according to him were 
punja (dry) lands similar to the lands 
owned by vendors. He further deposed 
thatin the year 1952-53 or so the fertile 

art of the disprted land could fetch 
Rel ,500 to Rs.2,000 while the punja (dr j 
lands could fetch Rs. 75C to Rs. 0G 
-per acre. i 


53. Brom the aforesaid evidence it can 
easily be concluded that the land come 
prised in Exhibit B-5 was fertile land 
capa ble of giving a netreturn of not legs 
than Rs. 2,000 to Rs. 2,500 per year 
~N Iy this state of the evidence, we apree 
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with the conclusion drawn by the Trial 
Court that the property in disptte was 
to . Rs. 50,000 but 
it was sold only for Rs. 16,500 which is 
an inordinately inadequate consideration. 


54. From the evidence discussed a bove, 
both oral and documentary and circum- 
stantial, we in agreement with the trial 
Court hold that the sale deed, dated 22nd 
of August, 1955 is true and itis supported 
by consideration but only in -part ard 
that even the recited consideration in 
the sale deed is thoroughly inadequate; 
tha t the sale deed was executed cnly nomij- 
nally for a collateral purpose and with a 
view to stave off creditors with the express 
understanding that the properties sold 
would be reconveyed to the vendors after 
the pressure of the creditors had subsided; 
that the debts under the promissory notes 
Exhibit B-13 in favour of Veeraswami 
.Naidu and Exhibit B-l4 in favour of 
Deivasigamani Mvdaliar were fictitious. 


55. The contention cf the counsel fer 
the respondents that finding of fact can- 
not be interfered with by tké Court has 
no force as the finding is being reversed qn 
the ground that materiel circumsterces 
have been ignored by the High Court. 


96. In view of the finding arrived at 
there is no question of giving any equi- 
ties to the vendees even if some of the 
amounts paid by the vendees . to scme 
of the creditors cf Purshotham were 
genvine. If the transaction of sale is 
itself vitiated for the reasons given above, 
no relief in eyuity could be granted to 
the vendees. 


57. Now the question crops up about 
the piovs liability of -tke sors to djs- 
charge the antecedent debts of the father. 
‘The legal position under the Hindu 
law is guite clear. Anatural guardian of 
a Hindu minor has power in the manage- 
ment of his estate to mcertgage cr sell 
any part thereof in case of necessity or 
for the benefit cf the estate. If the alie. 
nee does not prove any legal necessity cr 
that he does not make reascnable enqui- 
ties, the sale is invalid. 


58. But the father ina jcintHindufamily 
may sell cr mortgage the joint family 
property including sons’ interest therein 
to discharge a debt cortracted by him for 
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bis own personal benefit and such aliena -= 
tion binds the sons provided (a) the 
debt was antecedent to the alienation, 
and (6) it was not incurred for an immo= 
ral purpose. The validity oi an aliena- 
tion made to discharge of antecedent 
debt rests upon the pious duty of the son 
to discharge his father’s debtnot tainted 
with immorality. 


59. ‘‘Antecedent debt’? means an tece- 
dent in factas well as in time, thatis to 
say, that the debt must be truly indepen» 
dent of and not part of the transacticns 
impeached. The debt may be a debt 
incurred in connection with a trade star= 
ted by the father. The father alone can 
alienate the sons’ share in the case of a 
jointfamily. The privilege of alienating 
the whole of the joint family property for 
payment ofan antecedent debt is the pri- 
vilege only of the father, grandfather and 
grea tegrand father qwa the son or grand» 
son only. No other person has any svch 
privilege. K.V. Prrvshotham had _ con- 
tracted the debt in connection with his 
new personal business and to clear all] 
those debtsbe had executed the imprgned 
sale deed. Obviously, therefcre, the debt 
in question was antecedent debt so far 
as his sons were concerned and, therefore, 
they were under a pious obligation to 
pay off those debts. It was open to the 
father to execute a sale deed in respect 
of the shares of his sons also unless it was 
shown that the debt was tainted with 
immorality or was for an illegal purpose. 
Itisnot the case of the sons of Purushotham 
that the debt was contracted for an ille= 
gal or immoral purpose. Obviously the 
sale would be binding on the sons of Puru- 
shatham. But the same is not the posi- 
tion with regard to the sons of his bro- 
ther, K.V. Sriramulu who were the plain= 
tiffsin suit No. 108 of 1958. It has been 
found as a fact that lungi business was the 
individus] or private business of Puru- 
shctham. In view of the factual posi- 
tion it cculd not be said that Srira mulu 
had alienated the joint family property 
in the capacity as a father cf his sons for 
discharging any antecedent debt incurred 
by him merely because he has also joined 
Purushotham in executing the impugned 
sale. The share cf the sons cf Srira mulu 
could not have been alienated by Puru- 
shotham for discharging his antecedent 
debt. 
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60. In Sidheshwar Mukherjee x. Bhubnesh- 
wär Prasad Narain Singh! this Ccurt 
laid down the law in the following terms’: 


‘< A person who has obtained a decree 
against a member of a joint Hindu 
family fora debt to him is entitled to 
attach and sell the interestof bis debtor 
in the jcint family property, and if 
the debt was not immoral or illegal, 
the interest of the judgment-deptor’s 
sons also in the jcint family property 
would pass to the purchasers by such 
sale even though the judgmen tede btor 
was not the karta of the family and 
the family did not corsist of the 
father and sons only when the decree 
was obtained against the father and the 
properties were sold. It is not necessary 
that the sons should be made parties to 
the suit or the execution proceedings. 
The rule laid down by the Privy Coun- 
cilin Nanomt Babuasin’s case? is notres= 
tricted in its application to cases where 
the father was the head of the family 
and in that capacity could represent 
his sons in the svit or execvtion prccee- 
dings, for, subject to the right of the 
sons to assert and prove that the debt 
contracted by their father was not such 
as wculd be binding on them under 
the Hindu Law, the father, even if he 
was not the karta could represent his 
sons as effectively in the sale or execv-= 
tion proceedings as he cculd do if he 
was the karta himself.’ 


61. In Brij Narain v. Mangla Prasad? 
the Judicial Committee, vpon a considera ~ 
tion of the authorities, laid down the 
following propcsitions : 


‘“(1) The managing member of a jcint 
undivided estate cannot alierate or 
burden the estate gua manager except for 
purposes of necessity, burt (2) if he is 
the father, andt he other members are 
his sons, he may by incurring debt, so 
long as itis not for an immoral purpose, 





1. 1953 S.C.J. 700: (1953) 2 M.L.J. 
789: 1954 S.C.R. 177: A.I.R. 1955 S.C. 
487. 

2 ILL.R. 13 Cal. 21: (1885) 13 
I.A. 1. ; 

3. 46 M.L.J. 23: 19 L.W. 72: 51 LA. 
129: A.LR, 1924 P.C. 50. 
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lay the estate open tc be taken in execu. 
tion proceedings upon a decree for pay- 
ment of that debt, (3) If he purports to 
burden the estate by a mortgage, then 
unless that mortgage is to discharge 
an antecedent debt, it would not bind 
the estate, (4) Antecedent debt means 
antecedent in fact as well as in time, 
thatis to say, that the debt must be 
truly independent and not part of the 
transaction impeached, (5) ‘There is 
no rule that this result is affected by 
the gvestion whether the father, who 
contracted the debt or burdens’ the 
estate, is alive or dead.”’ 


62. In Shanmukam v. Nachu Ammal,1 a 
Division Bench of Madras High Court 
laid down ¿£ 


‘The doctrine of pious obligation cfa 
son to pay his father’s debts cannot be 
restricted to cages whore the father also 
happens to be the manager. If this 
limitation was well-founded it wovld 
also follow that the father’s power of 
disposing of the son’s share for the sa tis= 
faction of his own debts must be like- 
wise limited. There cannot be anv justi= 
fication for such limitetion when it 
is remembered that the son’s obligation 
to pay his father’s debts was vnder the 
original Smritis independent of posses- 
sion of assets of joint family property. It 
depends purely upon the relationship 
of father and son. It is only by case 
law: developed during the early part 
of nineteenth century and by statute 
law in the Bombay Presidency that the 
lia bility of the son for father’s debts was 
limited to assets and to jcint family 
property. The true basis ozr the obliga -= 
tion therefore is the relationship of 
father and son and not the accident of 
the father being the manager of the 
joint Hindu family.”? 


'63. There is, however, another condi-= 
tion which must be satisfied before the 
son covld be held liable, i.¢., that the 
father or-the manager acted likea prudent 
man and did not sacrifice the property 
for an inadequate consideration, In Dudh 





M.L.J. 278: 44 L.W. 738: 
d. 140. 


1, (1937) 1 
Ma 
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Nath v. Sat Narain Ram!,a Frll Bench of 
the Allahabad High Covrt observed : 


‘In order to uphold an alienation of 
a joint Hindu family property by 
the father or the manager itis not only 
necessary to prove that there was legal 
necessity but also that the father or 
the manager acted like a prudent man 
and did not sacrifice the property for 
an inadequate consideration. A Hindu 
father or a manager of a joint Hindu 
family is expected to act prudently. 

` However great the necessity may be, 
if the joint family property is sacrificed 
for an inadequate considera tionit would 
be a highly imprudent transactionand it 
would be a case where, though for neces= 
sity, the father or the guardian has not 
acted for the benefitof the estate or 
the members of the joint Hindu family. 
The father or the manager is not the 
sole owner of the property. In fact until 
the partition takes place even his share 
does not stand demarcated. The 
ownership vests in all the co=-parceners 
taken together as a vunit..The father 
and the manager, therefore, only rep- 
resent the cosparceners. Consequently 
the coparceners stand bound by the 
act of the father or the manager of the 
family.only to the extent the act is pru- 
dent or for the benefit of the copar- 
ceners or the estate.” 


In the instant case on the finding arriv 
ed at that the consideration for the sale 
deed Exhibit B-5 was thoroughly inade 
qvate, the sale cannot be upheld. 


64. For the reasons given above the 
appeals must succeed. ‘They are accor- 
dingly allowed and the judgment of the 
High Court, dated 6th November, 1968, 
is set aside,and that of the trial Court is 
restored. In .the circumstances of the 
case the parties should bear their’ own 
costs. 


V.R. -_—-— Appeals allowed. 





i. A.I.R. 1966 AH. 315. 
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THE SUPREME COURT OF INDIA. 
(Crimihal Appellate Jurisdiction.) 
PrREsENT:— O. GFinnappa Reddy and R. B. 
Misra, JJ. 

Kannan and another .. Appellants * 


g. 

State of Tamil Nadu .. Respondent. 
Penal Code (XLV of 186U), section 302— 
Murder — Senténce— Accused junior part- 
ner in the perpetration of crime— More than 
7 years elapsing since imposition of death 
penalty—Sentence reduced to one af impri- 
sonment for life. i 


Notwithstanding the fact that the 
accused were directly responsible for the 


Myrder of one of the victims, they were. 


not the moving spirits of the band of 
criminals but were really ‘junior pārt= 
ners’ in the perpetration of the crime. 
Their appearance on the scence was 
itself at a- late stage and they were 
instruments in the hands of their fellow 
accused. In addition, more than seven 
years have elapsed since the imposition 
of the death penalty on them. In the 
circumstances, the sentence Of imprison. 
Ment for life should be substituted fOr 
the sentence of death iMposed on them 

Para 1.] 
The Judgment of the Court was delivered 


Chinnappa Reddy, eae Appeal 
No. 694 of 1979 is by Ka; nan.and 
Special Leave Petition No. 1839 of 1981 
is by Lakshmanan, the 7th and 6th 
accused respectively in @ case tried by 
the learned IV Additional Sessions 
Judge, Madras Division. They along 
with 5 others were convicted by the 
learned Sessjons Judge on various counts 
of conspiracy, murder, robbery, abduc~ 
tion etc., and sentenced tO death, 
Having gone through the record, we 
find that the evidence fully justified the 
convictions. The only question which 
requires consideration is. that of 
sentence. The Murders. were cOmmitt. 
ed fot gain and pursuant to plans 
hatched by some of the fellow accused. 
The one redeeming feature, so far 
as thése two accused are concerned, 





* Crl.A.No 694 of 1979 and S.L.P. 
(Cri.) No, 1839 of 1981. 
24th Match, 1989. 


is that, notwithstanding the fact that 
they were directly respcnsible for the 
murder of one of the victims, they were 
not the moving spirjts of the band o 

criminals but were really ‘junior partners’ 
if one may use such an expresion, in the 
perperatjon of the crimes. ‘Thejr appea 

rance on the scene was itself at a late 
stage and from the evidence it would 
appear that they were instruments in the 
handsofard under the domination of 
their fellow accused, In addition, there 
isalso the circumstance that more than 
seven years have elapsed since the im- 
position of the death penalty on them, 
Taking into account, all the circum. 
stances, we think that the sentence of 
imprisonment for life should be substitu. 
ted for the sentenceof death in the case 
of the two accused Kannan and! Laksh. 
Manan, Crjminal Appeal No. 694 of 
1979 filed by Kannan js allowed to this 
extent. Special Leave Petition No. 1839 
of 1981 is allowed and the appeal of 
Lakshmanan is also allowed to the extent 
indicated 


V.E. ——— Order accordingly. 


IHE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT:— S. Murtaza Faz] Ali, E.S. 
Venkataramaiak and A. Varadarajan, FJ. 


K. Rajendran and others etc. etc. 
| Petitioners* 


v. l 
State of Tamil Nadu and others 
.. Respondents. 


(A) Tamil Nadu Abolition of Posts of Part- 
time Village Qfficers Act (III of 1981)— 
Validity—If contravenes Article 19 (1) (g) 
of Constitution of India (1950). ` 


It is not possible to hold that the Tamil 
Nadu Abolition of Posts of Part«time 
Village Officers Act, 1981, violates Arti~ 
cle 19 (1)(g) of the Constitution of India 
as it does not affect the right of any of 
the incumbents of the posts to carry on 





*W.Ps, Nos. 5880-82, 6176-77, 5921-22, 
6220, 6426-21, 6355-56, 6264-70, 6276, 
6178-79, 6191, 1718 of 1980 and 220-49 
and 2113.of 1981, 15th April, 1982. P 
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any occupation of their choice even though 
they may not be able to stick on to the 
posts which they were holding. 

[Para. 18.] 


The abolition of the posts of village offi- 
cers is sought to be achieved by a piece 
of legislation passed by the State Legisla- 
ture. Wantof good faith or mala fides 
cannot be attributed to a Legislature. 


[Para 16.] 


XB) Tamil Nada Abolition of Posts of Part- 


time Village Officers Act (III of 1981)— 
Validity— Right of Government to abolish 
a post—Fudicial resiexr— Abolition of post — 
If attracts Article 311 (2) of the Constitution 
of India (1950)=Tamil Nadu ActIJI of 1981, 
if violatinpe of Article 311 (2) of the Gonsti-= 
tution of India (1950). 


The Government has always the power, 
subject, of course, to the constitutional 
provisions, to re-organise a department, 
to provide efficiency and to bring about 
economy. Itcan abolishan officeor post 
ingood faith. The action to abolisha post 
shovldnot be justa pretence taken to get 
rid of an inconvenient incumbent. Thus 
the power to abolish a post which may 
result in the holder thereof ceasing to be 
a Government servant has got to be re= 
cognised. But anyaction, legislative or 
executive, taken pursuart to that power 
is always subject to judicial review. 


[Paras, 12, 33.] 


It isnot possible to hold that the termina. 
tion of service broughta bout by the a boli- 
tion of a post effected in good faith at. 
tracts Article 311(2) of the Constitution. 
Article 311 (2) deals with the dismissal, 
removal or reduction in rank asa measure 
of penalty on proof ofan actof miscon= 
duct on the part cfthe official concerned. 
It is difficult to hold that either the deci- 
sion in Moti Ram Deka’s case, (1964) 5 
S.c.R. 683: A.I.R. 1964 S.C. 600, or the 

decision in Papanna Gouda’s case ,(1969) Lab. 

I.C. 730: (1968) Serv. L.R. 50, lays down 

thatthe provisions of Article 311(2)should 
be complied with before the services of 
a Government servant are terminated as 
a consequence of the abolition of the post 
held by him for bora fide reasons. In 

this view it cannot be said that the Tamil 
Nadu Abolition of Posts of Part-time 
Village Officers Act, 1981, by which the 

village officers in the State of Tamil Nadu 
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were abolished contravenes Article 31] 
(2) of the Gonstitution of India? 
[Para, 35.] $ 


(C) Tamil Nadu Abolition of Posts of Part- 
time Village Officers Act (ILI of 1981) — 
Validity—If contravenes Article 14 or 16 of 
the Constitution of India (1950). 
The posts of village officers which were 
governed by the Madras Act lI of 1894, 
the Madras Act IJI of 1895 and 
the Board’s Standing Orders were 
feudalistic in character and _ the» 
appointments to those posts were 
governed by the law of primogeni- 
ture, the family in which the applicant 
was born, the village in which he was 
born and the fact whether he owned 
any propertyin the village ornot. These 
factors are alien to modern administra = 
tive service and are clearly opposed to 
Articles 14 and 16 of the Constitution. 
Rightly therefore, the Administrative 
Reforms Commission recommended their 
abolition and reorganisation of the village 
service. It cannot be said that the deci- 
sion to abolish the village officers which 
were feudalistic in characterand anechro- 
nisms in the modern age was arbitrary 
or unreasonable. Nor is ita colourable. 
piece of legislation passed with the object 
of treating the incumbents of village offi- 
cersin an unjrst way. 

[Paras, 37, 39, 40.] 


Even with regard to village officers appo- 
inted after 16th December, 1970, though 
they are in a way different fromthe vill- 
age officials appointed prior to that date, 
they too cannot be equated with the rew? 
Village administrative cfficers who will be, 
appointed under Act JII cf 1981 and the 
Rules madethereunder. It cannot, there- 
fore, be held that Article 14 of the Consti- 
tution has been violated in abolishing 
the posts held by those appointed after 
16th December, 1970. (Para. 42.] 


(D) Andhea Pradesh and Madras (Alteration 
of Boundaries) Act (LVI of 1959), section 
43 (4) proviso — Applicability. 


Where it is not shown that the petiticr eis? 
were allotted to the State of Tamil Ne cu 
under section 48(2) of the Act, the proviso 
to section 43(4) would not be attracted. 
such a case the State Goverr mer t is 
entitled to deal] with all the officials in 
the areas transferred to them in accords 


T] 


ance with Chapter Iof Part XIV of the 
Constitution. [Para. 44.] 


(E) Constitution of India (1950), Articles 38 
and 43 —Scope —Enforceability. 


Articles 38 and 43 of the Constitution 
arein Part IV ofthe Constitution. They 
are not enforceable by the Courts but they 
are still fundamental in the governance 
of the country. [Para, 48.] 
Cases referred to:— 


M. Ramappa v. Sangappa, 1959 S.C.J. 
167 41959 S.C.R. 1167: A.I.R. 1958 
S.C. 937; Gazula Dasaratha Rama Rao v. 
State of Andhra Pradesh, (1961) 1 M.L.J. 
Ga 63 : (1961) I An.W.R. (S.C.) 
63 : (1961) 1 S.C.J. 310 : (1961) 2 S.Q.R. 
931 : ATR. 1961 S.C. 564; Fertilizer 
Corporation Kamgar Union (Regd.) Sindri v. 
Onion of India, (1981) 1 8.C.C. 568: (1981) 
2 S.C.R. 52: ATR. 1981 §.C. 344; 
Parashotam Lal Dhingra v. Union of India, 
1958 S.Q.J. 217 : 1958 S.C.R. 828 : 
AIR. 1958 S.C. 36; Moti Ram Deka v. 
General Manager, N.E.F. Rly., (1964) 5 
S.C.R. 683 : A.ILR. 1964 S.C. 600; P.F. 
Naik v. State of Maharashtra, A.1.R. 1967 
Bom. 482; State of Mysore v. H. Papanna 
Gowda, (1971) 2 S.C.J. 367 : (1971) 2 
S.C.R. 831 A.LR. 1971 S.C. 191; Papanna 
Gowda v. State of Mysore, (1969) Serv. 
L.R. 50 : (1969) Lab. I.C. 730; Ramanatha 
Pillai v. State of Kerala, (1974) 1 S.C.R. 
515 : (1973) 2 $.C.C. 650 : ALR. 1973 
S.C. 2641; Champaklal v. Union of India, 
(1964) 5 S.G.R. 190 : A.LR. 1964 S.C. 
1854 : Satish Chandra v. Union of India, 1953 
S.C.J. 323 : 1953 S.C.R. 655 :. ALR. 
1953 5.C. 250; Shyam Lar v. State of U. P., 
1954 S.C.J. 493: (1954) 1M.L.J. 730 : 
(1955) 18.G.R.26: A.LR. 1954 8.C.369; 
State of Haryana v. Des Raj, (1976) 2 8.C.C. 
844 : (1976) 2 S.C.R. 1034 : A.I.R. 1976. 
S.C. 1199; Abdul Khalik v. State of Jammu 
and Kashmir, (1964) Rash. L.J. 8366: A.I.R. 
1965J.& K.15 (¥.B.); B.R. Sankaranarayana 
v. State of Mysore, (1966) 2 8.C.J. 329 : 
A.LR. 1966 S.C. 1571; K.Q. Gajapati 
Narayan Deo v. The State of Orissa, 1953 
S.C.J. 592: 1954 § C.R.1 : A.LR. 1953 
S.C. 375; Honnalinga Gowda v. State of 
Mysore, A.I.R. 1964 Mys. 84. 


K.K. Venue a (In W.P. No. 6355=56 of 
1980) (In W.P. Nos. 6212, 6427 and 5880- 
82 of 1980) ,7.§. Nariman (In W.P. Nos. 
6264-70 of 1980), R.K. Garg (In W.P. 
Nos. 619] and 6426 of 1980), S.N. Kackar' 
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(In W.P. Nos. 5921 of 1980 and 220 of 
Te G. L. Sanghi, Senior Advocates 
(In W.P. No. 1718 of 1981. ° 


C. S. Vaidyanathan, Vineet Kumar, B.Partha« 
sarathi, A.T.M. Sampath, Miss Lily Thomas, 
N. A. Subramanium, Naresh Kumar, Mahabir 
Singh and S. Srinivasan, Advocates (with 
them), for Petitioners. 


Lal Narayan Sinha, Attorney.Genera] (In 
W.P. No. 5880 of 1980), M.K. Banerjee, 
Additinal Solicitor Genera] (In W.P. No. 
6355 of 1980). R. Krisknamarth ba Advocate 
General, Tamil Nadu (In W.P. Nos. 
1718 and 6276 of ape | Y.S. 
Ckitale (In W.P. No. 6426 o nos 
L. M. Singhvi (In W.P. No. 6264 of 1980), 
with Laxmi Kant Pandey and S. S. Ray, 
Senior Advocates (in W.P. No. 6212 of 
1980), A.V. Rangam, Advccate (In all 
Matters) with them, for Respondents. 
The judgment of the Court was delivered 
by 

Venkataramaiah, F.—In these writ 
petitions, the petitioners who were hold. 
ers of posts of part.time village officers in 
the State of Tamil Nadu or associations 
of such persons have questicned the consa 
titutional validity of the Tamil Nadu 
Abolition of Posts of Part-time Village 
Officers Ordinance, 1980 (Tamil Nadu 
Ordinance X of 1980) (hereinafter 
referred to ‘as the Ordinance’) and the 
Tamil Nadu Abolition of Posts of Parte 
time Village Officers Act, 1981 (Tamil 
Nadu Act III of 1981) E 
referred to as ‘the Act’) which replaced 
the Ordinance. The total number of 
posts abolished by the Act is 23,010. 


2. In Tamil Nadu,as in other parts of 
India, the- village has been the basic unit 
of revenue administration from the ear- 
liest times of which we have any record. 
The administration was being carried on 
at the lowest level by a chain of officers 
in regular gradation one above the other 
at the commencement of the Christian 
era. The same system has been in vague 
up till now. It was generally known as 
the barabaluti systemordinarily consisting 
of twelve functionaries. In Tamil Nadu, 
these functicnaries were known as 3} 
headman, (2) karnam or accountant, (3 
shroff or notazar, (4) nirganti, (5) toty 
or taliary, (6) potter, (7) smith, 
8) jeweller, (9) carpenter, (10) barber, 
nis washérman,and (12) . astrologer, 
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Of them, the first five only rendered ser= 
vice fo Government. 


. 3. .The headman who goes by various 
names such as Monigar, potail, naidoo, 
.reddy, pedda kapu etc., is an important 
officer. He represented the Government 
in the village, collected the revenue and 
had also magisterial and judicial powers 
‘of some Minor nature. AS a magistrate 
he could punish persons for petty offences 
and as a Judge could try suits for sums 
-of money or other personal property up 
to Rs.10 in value, there being no appeal 
‘against his decision. With the consent 
of the parties, he could adjudicate civil 
claims up to Rs.100 in value. The headman 
has been generally one of the largest land. 
holders in the village having considera ble 
influence over its inhabitants. The kar. 
namor the village accountant Maintained 
all the village accounts, 
all fields in the village for purposes of 
gathering agricultural statistics, fixdtion 
of assessment and prover ion and penalisa = 
‘tion of encroachments, irregular use 
of water and verification of tenancy and 
enjoyment. The nirgantis guarded the 
irrigation sources and regulated the use 
of water. The toty or taliary assisted the 
village accountant in his. work. By the 
end of the nineteenth century, two Acts 
were brought into force in the Presidency 
of Madras for the purpose of regulating 
the work of some of the village officers. 
The Madras Proprietary Estates’ Village 
Service Act, 1894 (Madras Act II 
of 1894) dealt with the three classes of 


village officers ‘viz., village accountants,. 


> village headman and village watchman 
‘or police officers in permanently settled 
estates,in unsettled palaiyams and in inam 
. Villages. It provided for their appoint- 
ment and remuneration and for the 
prevention and summary punishment 
of misconduct or neglect of duty on their 
partand generally for securing their effi- 
ciency. The Madras Hereditary Village 
Offices Act, 1895 (Madras Act III of 
1895) regulated the succession to certain 
. otherhereditary village offices in the Presi- 

‘dency of Madras; for the hearing and 

‘disposal of claims to such: offices or the 


emoluments annexed thereto; for the. 


appointment of persons to hold such offices 
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were ; (i) village munsifs ; (ii) potels, moni- 
gars, and peddakapus; (iit) karnams, (iv) 
nirgantis; (v) vettis, totisand tar dalgars; 
and (vi) talayaris in ryotwari villages or 
inam villages, which for the purpose of 


village administration, were grouped 
with ryotwari villages. 
4. Under both these statutes, thee 


village offices were considered as heredi- 
tary in character and the succession to 
all hereditary village offices devolved on 
a single heir according to. the general 


custom and rule of primogeniture 
governing succession to, impartible 
za mindaris in Southern In dia. 


When the person who would otherwise 


beentitled to succeed to a hereditary 


village office was a minor such minor was 
being registered as the heir of the last 
holder and some other person qualified 
under the statutes in question to discharge 
the duties of the office was being appointed 
to discharge the duties of the office until 
the person registered as heir on attaining 
majority or within three years thereafter 
was qualified to discharge the duties of 
the office himself when he would be ap- 
pointed thereto. If the person registered 
as heir remained othe rwise disaualified 
for three years after attaining Majority, 
he.would be deemed to have forfeited his 
right to the officeandon such forfeiture or 
on his death, the vacancy had to be filled 
up in accordance with the provisions of the 
statutes as if he. was the last holder of the 
office. . Itis stated thatin cases to which 


.the.above two statutes wereoinapplica ble, 


provision had been made by the Stendirg 
Orders promulgated by the Board of 
Revenue which were, known as the Board’s 
Standing Orders for appointing .villege 
officers again generally on a hereditary 
basis. Some of the other distinct features 
of the service conditions of. the village 
officers appointed under the Madras Act 
TI of 1894 or the Madras Act III 
of 1895 or the Board’s Standing Orders 
were that they were part-time employees 
of the Govern ment; tat the records main. 
tained by them were allowed to be retain = 
ed in their houses; that there was no 
attendance register and no fixed hours of 
duty were prescribed in their case. They 
were appointed directly by the Revenue 


. and the control of the holders thereof.” Divisional Officer and against this order, 


` «The village officers dealt with by this 'Act:,.an ‘appeal lay ‘to the District Revenue 
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Officer and then a revision to the Board 
of Revenue anda second revision to 
Government. They were not constitu- 
ted into any distinct service. There was 
no provision for reservation of posts of 
village officers for Scheduled Castes/ 
Scheduled Tribes and backward classes. 
There was no minimum general qualifica = 
tion prescribed prior to the year 1970 
for persons to be appointed as > village 
officers under the said statutes or the 
Board’s Standing Orders. It was enough 
if they were a ble to readand to write. No 
_period of probation was prescribed after 
they were appointed. The Fundamen- 
tal Rules applicable to all other State 
Government servants, the Pension Rules 
and the Leave Rules were not applicable 
to these village officers. ‘They could 
take up part-time work or occupation 
securing necessary permission from the 
concerned Revenue Authorities. There, 
was no age of superannuation fixed in 
their case and they were not entitled to 
retirement benefits such as gratuity and 
pension. All village headmen ‘including 
those who belonged to Scheduled Castes 
and Scheduled Tribes had to furnish secu- 
rity in the form of propertyor cash, the 
estimated value of which was not less than 


half the amount of land revenue and loan’ 
They could not. 


demand of the village. 
be transferred outside their district. In 
fact very rarely they were transferred. 
During the period of leave ,no honorarium 
was paid to them and during the period 
of suspension, no subsistence allowance 
was paid. The honorarium paid to them 
was a fixed amount with no element of 
dearness allowance. 


5. In M. Ramappa v. Sangappa', where 
this Court had to consider whether the 
officers holding the hereditary village 
offices under the Mysore Village Offices 
Act, 1908, which contained provisions 
similar to the provisions of the two Madras 
Acts referred to above were qualified for 
being chosen as members of the State 

egislative Assembly, it was held that 
such officers who were appointed to their 
offices by the Government, though it 
might be that the Government had no 
option in certain cases but to appoint an 


_— see 


1. 1959 S.C.J. 167:1959 S.C.R. 1167: 
A.I.R. 1958 S.C. 937. 
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heir of the last holder, held offices of pro = 
fit under the State Government since 
they held their office by reason of ap- 
pointment made by the Government and- 
they worked under the control and super= 
vision of the Government and that their 
remuneration was paid by the Government 
out of the Government funds and assets. 
Accordingly this Court.came to the con- 
clusion that such village officers were 
disqualified under Article 191 (1) (a) of 
the Constitution from contesting at an 
election to the State Legislative Assembly. 


6. In Gazula Dasaratha Rama Rao v. State- 
of AndfFra Pradesh}, this Court held that 
section 6 (1) of the Madras Hereditary 
Village Offices Act, 1895 (Madras Act 
IlI of 1895) which provided that in choos- 
ing persons to fill the new village offices 
ofan amalgamated village under that Act, 
the Collector should select the persons 
wlom he considered tc be the best quali- 
fied from among the families of the last 
holders of the offices in the villages wkich 
had been abolished as a consequence of 
such amalgamation was void as it contra- 
vened Article 16 (2) of the Constitution. 
After the above decision, instructions 
were issued by the Madras Board of 
Revenue on 12th March, 1962, to'the effect 
that in respect of future vacancies in 
village offices governed by the Madras 
Act II of 1894 andthe Madras Act 
III of 1895, the appointments should be 
madeon temporary basis only following the 
procedure prescribed under the Board’s 
Standing Order No. 156. Since it was 
felf that thea bove two Madras Acts which 
contained provisions providing for ap- 

ointment to village offices on hereditary 
basis were violative of Article 16 of the 
Constitution in view of the pronounces 
ment of this Court in Gazula Dasaratha 
Rama Rao’s case1, the State Legisla- 
ture passed the Madras Proprietary 
Estates’ Village Service and the Madras 
Hereditary Village Offices (Repeal) Act, 
1968 (Madras Act XX of 1968) repeal- 
two statutes siz., the 
Madras Act II of 1894 and the Madras 





1. (1961) 1 M.L.J. (S.C.) 63: (1961 
1 An.W.R. (S.C.) 63: (1961) 1 S.C.J. 
310: (1961) 2 S.C.R. 981: A.I.R. 1961 
S.C. 564. e 
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Act III of 1895. The said Act was 
brought into force with effect from Ist 
December, 1968. It extended to the 
whole of the State of Madras, except the 
Kanyakumari district and the Shencottah 
taluk of the Tirunelveli district (vide sec- 
tion 1 (2) of the Madras Act XX of 
1968). Subssection (3) of section 2 of 


that Act, however, ‘provided that every. 


holder of a village office, appointed under 
the Acts repealed by it would, notwith- 
standing the repeal continue to hold office 
subject to such rules as may be made under 
the proviso to Article 309 of the Constitu» 
tion. Section3 ofthat Act directedthat any 
vacancy arising after the date of the com- 
Mencement of that Actin the village office 
referred to in sub-section (3) of section 2 
thereof should be filled up in accordance 
with the provisions of the Rules made 
under the proviso to Article 309 of the 
Constitution. On Ist December, 1968, 
the Governor of Tamil Nadu promulgated 
a Rule under the proviso to Article 309 
of the Constitution providing that ‘‘the 
Standing Orders of the Board of Revenue 
applica ble to nonshereditary village offices 
shallapply to every holder ofa village office 
to which the ‘Madras Proprietary Estates 
Village Service Act, 1894 (Madras Act 
II of 1894) or the Madras Heredi- 
tary Village Offices Act, 1895 (Madras 
Act IfTof 1895) wasapplicable immedia = 
tely before the Ist day of December, 
1968’? on which date the Madras Act 
xXx of 1968 came into force. Pursu- 
ant to section 3 of the Madras Act 
Xx of 1968, the Governor of Tamil 
Nadu promvlgated under the proviso to 
Article 309 ofthe Constitution , the Tamil 
Nadu Village Officers Service Rules, 1970, 
providing for the constitution of the Tami] 
Nadu Village Officers Service consisting 
of (i) village headman, additional village 
headman, (it) village karnam, additional 
village karnam and (#1) talayari and nir- 
ganti and the method of recruitment to 
the said posts. The said Rules came 
into force on 16th December, 1970, and 
they extended to the whole of the State 
of Tamil Nadu except the Kanyakumari 
District and the Shencottah taluk of the 
Tirunelveli districtand the city of Madras. 
Rule 18 of the said Rules, however, stated 
that nothing contained in them would 
apply to persons, who, on the date of 
eoming into force of the said Rules, were 
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holding the posts of village headman or 
additional village headman, village kar- 
nam or additional village karnam either 
temporarily or permanently, Consequently 
the said Rules were not applied to 
the holders of village offices who had been 
appointed temporarily or permzrently 
under the two repealed Acts and under 
the Board’s Standing Orders before the 
date on which the said Rules came into 
force. These Rules prescribed that every 
person who made an application for ap- 
pointment to the postof village headman 
or additional village headman or village | 
karnam or additional villege keirem 
should possess the following qualifications, 
namely i) he should have completed 
the §.8.L.C. Examination held by the 
Government of Tamil Nadu and (71) he 
should have secured a pass in the special 
tests specified in column (2) of the table 
given in rule 5 thereof in respect of the 
posts specified in column (l) thereof. 
On the same date,the Tamil Nadu Vil- 
lage Officers (Classification, Control <id 
Appeal) Rules, 1970 and the Tamil Nə du 
Village Officers Conduct Rules, 1970, 
promulgated under the proviso to Arti- 
cle 309 of the Constitution by the Gover- 
nor of Tamil Nadu came into force. 
These Rules were applicable not merely 
to the village officers appointed after that 
date but also to those who had been ap- 
pointed under the repealed Actsand under 
the Board’s Standing Order prior to 16th 
December, 1970. The Tamil Nadu Civil 
Services (Classification, Control ard 
Appeal) Rules dealt with the disciplinary 
proceedings that might be institrted 
against the village officers governed by 
them. The Tamil Nadu Village Officers 
Conduct Rules provided that the Tamil 
Nadu Government Servants Conduct 
Rules, 1960 as amended from time to time 
would apply to the village officers subject to 
the modification specified ir rule 3 thereof 
which provided hae the village cfficers 
being part-time Goverrment servants 
might take up part-time work or occupa- 
tion provided that (1) such part-time 
work or occupation did not interfere with 
their legitimate duties as village officers 
and (2) the previous permission in writing 
had been applied for and obtained from 
the Revenue Divisional Officer concerned 
if the work or occupation was confined 


to the charge village and fromthe Dis-« 


tj 


trict Collector concerned if the work or 
occupation extended beyond the charge 
village. From 15th November, 1973, 
all the three sets of Rules which came 
into force on 16th December, 1970, as 
stated above, became applicable to the 
village officers in the Kanyakumari dis- 
trictand the Shencottah taluk ofthe Tiru- 
nelveli district also. They, however, 
continued to be inapplicable to the city 
of Madras. 


7. In the year 1973, the Administrative 
Reforms Commission, headed by Mr, T.A. 
Verghese, I.C.S., recommended that 
the existing part-time village officers 
should be replaced by-regular whole-time 
transfera ble public servants and that they 
should form part of the Revenue hier= 
archy, disciplined in the tradition of that 
department and motivated by the’incen- 
tive of career advancement available in 
that department. They also recommend. 
ed that 16,585 survey villages in the 
State of Tamil Nadu should be grouped 
into 11,954 revenue groups. The Com- 
mission further recommended that the 
11,954rev enue groups should be regroup- 
ed into larger village panchayats 
with a population of about 5,000 and 
the annual panchayat tax demand of the 
order of Rs. 5,000. The Commission en~ 
visaged that with some marginal adjust- 
ments the enlarged village panchayat 
would be of the order of 4,000 in the State 
of Tamil Nadu and that there should be 
a village officer, a village clerk and a 
village peon in respect cf each such enu 
larged village panchayat and on appoint- 
ment to these offices, the holders of vil- 
lage offices a ppointed under the two repeal« 
ed statutes and the Board’s Standing 
Orders should be removed and the former 
village officés should be abolished since 
the Commission felt that ‘tthe adminis-= 
tration at the grassroot level, provided 
by the present generation of village officers 
with feudaltra ditions, is inconsistent with 
the egalitarian principles aimed at in 
our democratic Constitution’’. The 
Commission further felt that ‘‘the reform 
of village administration has‘ high prio-« 
rity, as it would benefit the whole mass 
of rural population”. The Commission, 
however, took note of the fact in para« 
graph 2.11 of its report that the Govern-= 
ment had, in the recent years, attempted 
M sa—4 
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to remedy the situation by repealing the 
Madras Hereditary Village Officers -Act, 
1895 and by framing a set of new servite 
rules for village establishment under 
Article 309 of the Constitution. Butit was 
of the opinion that the said Rules, how= 
ever, did not go far enough as they were 
not applicable to the existing set of vil- 
lage officers. It was of the view that full- 
time officers could be expected to service 
a much larger area than the existing vil- 
lages or groups of villages and such re- 
grouping of villagesintolarger groups had 
to be done carefully taking, into account 
local conditions such as compactness of 
the group, easy inter-communications, 
nature of land, number of holdings etc. 
The Commission, however, was of the 
view that such of those among the exist- 
ing village headmen and karnams, who 
had passed the §.8.L.C. Examination 
might be considered for the posts of the 
village officers and village clerks on their 
past performance. Similarly as regards 
village officers working in the Kanya- 
kumari districtandthe Shencottah taluk 
of the Tirunelveli district which came over 
to the State of Tamil Nadu from Kerala 
in 1956 on the reorganisation of States, 
the Commission observed that most cf 
the village officers of those transferred 
territories who were qualified and full- 
time Government servants should be 
absorbed in the néw set up as envisaged 
‘by the Commission. On 17th May, 1975, 
the Governor of Tamil Nadu promul- 
gated the Tamil Nadu Village Officers 
appa ee under B.S.O.s) Service Rules, 

974 under the proviso to Article 309 of 
the Constitution in respect ofthe village 
officers appointed prior to 16th December, 
1970. The above Rules were, however, 
kept in abeyance by an order made on 
Ist July,1975, on receipt of representations 
from the village officers in regard to the 
fixation of the age of superannuation dt 


55 years. On 24th August, 1977, the 
Chief Minister of Tamil Nadu announ'ced 
on the floor of the Legislative Assembly 
thatthe Govern ment proposed to set upa 
Committee to examine whether the posts 
of karnams could be dispersed with, 
Thereafter on 9th October, 1978, the 
Tamil Nadu Village Officers (appointed 
under B.S.O.s) Service Rules, 1978, were 
issued fixing the age of retirement of the ° 
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village officers at 60 years. Suberule 
(2) of rule 1 of the said Rules stated that 
the said Rules would apply to all village 
officers holding the posts of village head-~ 
man or additional village headman, village 
karnam or additional village kainam, 
talayari, vetti or nirganti either perma- 
nently or temporarily on 16th December, 
1970, provided that at the time of their 
appointment, they were qualified under 
the Board’s Standing Orders. The 
Government thought that the said Rules 
would be applicable to all village officers 
who were holding village offices on 16th 
December, 1970, referred toin rule 1 (2). 
But some of the hclders of the village offices 
who had been appointed under the Madras 
Act No. ITLof 1695 prior to the decision of 
this Court in Gazula Dasaratha Rama Rao’s 
case1, which was rendered on 6th Decem- 
ber, 1960, filed writ petitions on the file 
ofthe High Court of Madras stating that 
the Tamil Nadu Village Officers (ap- 
pointed under the B.S.O.s) Service Rules, 
1978, which fixed the age cf superannua- 
tion. of village officers at 60 years were 
not applicable to them since on a true 
construction of the said Rules, they were 
inapplicable to them. The High 
Court of Madras allowed the said writ 
petitions by its judgment dated 18th 
August, 1980, holding:—‘‘We have 
already extracted sub-rule (2) of rule 1 
of the Rules. That rule expressly states 
that the Rules willapply to village officers, 
who, at the time of their appointment, 
were qualified under the Board’s Stand- 
ing Orders applicable to them and their 
E E had been made by the autho = 
rity competent under the Board’s Stand- 
ing Orders. In respect of these petitioners, 
who were appointed under - the pro- 
visions of Madras Act III of 1895 before 
6th December, 1960, there was no ques- 
tion of their being qualified to be appoint= 
ed to the village office under the Board’s 
Standing Orders applicable to them, and 


their qualifications and appointment 
rested solely on the provisions contained 
in section 10 of the Act? Consequently 
the petitioners herein will not answer 
the description contained in sub-rule (2) 
of rule 1 of the Rules. If they do not 





1. (1961) 2 S.C.C. 931: AIR. 1961 
°. 5.Q. 564. 
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answer the description contained in sub- 
rule (2) of rule 1 of the Rules, the Rules 
are notapplicable to them and, therefore, 
they cannot be required to retire under 
rule 4 (1) of the Rules.’’ 


8. It would appear that some of the 
other village officers to whom the said 
Rules had been made applicable had 
also filed writ petitions on the file of the 
High Court questioning the validity of 
the Rules on the ground that the said 
Rules made a discrimination between 
them and the village cficers who were 
holding office prior to 16th December, 
1970, to whom the said Rules were held 
to be inapplicable by the judgment of the 
High Court delivered on 18th August, 1980 
and those petitions were posted for hear- 
ing during the first week of December, 
1980. Before the said petitions were 
taken up for hearing, the Governor of 
Tamil Nadu issued the Ordinance on 
13th November, 1980,abolishing the posts 
of part-time village officers in the State 
of Tamil Nadv. Immediately after the 
promulgation of the Ordinance, steps 
were taken to take possession of all the 
records with the village officers who were 
holding offices on that day and to replace 
them by officers appointed under section. 
14 of the Ordinance. Immediately after 
the promi Igation of the said Ordinance, 
some of the village officers who were affect~ 
ed by it questioned its validity before 
this Court in Writ Petitions Nos. 5880-82 
of 1980 and 5921 of 1980. The other 
connected writ petitions came to be filed 
thereafter. In the meanwhile the Tamil 
Nadu State Legislature passed the Act 
which is impugned in these petitions re- 
placing the Ordinance. The petitioners 
have challenged in these writ petitions 
the Act also by seeking appropriate 
amendment of their petitions. 


9. The broad features of the Act are 
these: The object of the Act is set out 
its preamble. Because the State Govern- 
ment was ofthe opinion that the system 


of part-time village officers was out- 
modedand didnot tin with the modern 
needs of village administration and the 
State Government had after careful con- 
sideration taken a policy decision to abo-« 
lish all the posts of part-time village 
officers on grounds of administrative neces= 


1 


sity and to infroduce a system of whole- 
time officers to be in charge of village 
administration, the Actcame to beenacted 
with effect fiom 14th November, 1980, 
in the place of the Ordinance. Lhe Expla- 
natory Statement attached to the Ordi- 
nance also contained a statement to the 
same effect indicating the object of the 
Ordinance. The expression ‘part«time 
village officer’ is defined in section 2 (e) 
of the Actas village headman (including 
additional village headman) village 
karnam (including chief karnamand addi-« 
tional village karnam) or Triume officer 
(who was exercising functions of three dif- 
ferent village officers) appointed under the 
Madras Act IT of 1894, the Madres Act 
ITT of 1895, the Board’s Standing Orders, 
the Tamil Nadu Village Officers Service 
Rules, 1970, or any other law but does 
not include Grama Kavalar, Grama Pani- 
yalar and Pasana SRavalar. Village 
Administrative Officer means an officer 
appointed under section 4 (1) of the 
Act. By section 3 of the Act, the 
posts of part-time village officers were 
abolished with effect from 14th Novem= 
ber, 1980,and every officer holding a post 
so abolished ceased to hold such post. 
The Act provided for appointment of 
Village Administrative Officers. Section 5 
ofthe Act provided for payment of com-« 
pensation to those who ceased to be part- 
time village officers calculated in accord- 
ance with the formula mentioned in it. 
Section 10 of the Act Poan that the 
Act would not apply to the posts of 
Karnams which were held by whole-time 
Government servants in the city of Mad-« 
ras and the posts of village officers and 
village assistants which were held by the 
whole-time Government servants in the 
Kanyakumari district and Shencottah 
taluk of the Tirunelveli district. 
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10. Three principal poin are urged 
before us by the petitioners in these peti- 
tions— (i) that the Ordinance and the Act 
are violative of Article 19 (1) (g) of the 
Constitution ; (ii) that they are violative 
of Article 811 (2) of the Constitution, and 
(iti) that they contravene Article 14 of 
the Constitution. The State Governs= 


ment con tends thatsince by the Ordinance 
and the Act, certain posts have been aboa 
lished, the officials who were incumbents 
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of the abolished posts cannot raise any of 
the grounds raised by them. 


11. Entry 41 in List IT of the Seventh 
Schedule to the Constitution confers the 
power on the State Legislature to make 
laws with respect to State public services 
subject to the provisiors of the Consti- 
tution. Article 809 of the Constitution 
provides that subject to the provisions 
of the Gonstitution, the State Legislature 
may regulate the recruitment and cordi- 
tions of service of persons appointed to 
public services ad posts in Connection 
with the affairs of the State. Article 311 
(2) of the Constitution States that no per- 
son who isa member ofa civil service of 
the Union or an all-India service or a civil 
service ofa State or holdsa civil post under 
the State shall be dismissed or removed 
or reduced in rank except after an inquiry 
in which he has been informed ofthe chara 
ges against him and given a reasonable ° 
opportunity of being heard in respect of 
those charges. Article 14 of the Consti- 
tution guarantees equality before the law 
and Fla protection of the laws. It 
is not disputed that any law that is passed 
in relation to a Government employee 
should not contravene any of these pro- 
visions— Article 19 (1) (g), Article $11 
(2) and Article 14 of the Constitution. 


. We shall now proceed to examine the case 


with reference to each of them. 


12. The power to abolish a civil post 
is inherent in the right to create it. The 
Government has always the power, sub« 
ject, of course, to the constitutional pro-~ 
Visions, to re-organise a department to 
provide efficiency and to bring about 
economy. It can abolish an office or 
post in good faith. The action to abo 
lish a post should not be just a pretence 
taken to get rid ofan inconvenient incum- 
bent. We have the following statement 
of the law in American Jurisprudence 
2d, Volume 63 at pages 648-649 : 


‘37. Manner, sufficiency, validityand e ffect— 
It is not always easy to determine whe- 
ther a public office has been abolished. 
Itisnotsufficient merely to declare that 
a particular office is abolished, if in 
fact it is not abolished, and the duties ° 
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thereof are continued. An office is 
abolished when the act creating it is 
repealed. But the repeal of the statute 
creating-an office, accompanied by the 
re-enactment of the substance of it, does 
notabolish the office. Abolition ofen 
office may also be brought about bya 
constitutional provision, or by a new 
constitution or a constitutional amend- 
ment. A non«constitutional office 
may be indirectly abolished as by legis- 
lating away the duties and emoluments 
of the office. 


The legislature may not evade consti- 
tutional provisions by a sham or pre- 
tended abolition of an office, as where 
there isa mere colourable abolition cf 
the office for the purpose of getting rid 
of its incumbent. This may happen 
where an office is abolished in terms 
and promptly recreated under the same 
ora different name, provided the legis- 
lature does not attach duties and bur- 
dens to the new office of a character 
such as to make it in realitya different 
office. 


Where an office is duly abolished by 
the legislature or the people, it ceases 
to existand the incumbent is no longer 
entitled to exercise the functions there-~ 
of, or to claim compensation for so 


doing, unless he is under contract with ` 


the state so as to cc me within the pro- 
tection of the constitutional inhibition 
against impairment of the obligation 
of contract. Since a de jure office is 
generally essential to the existence of 
a de facto officer, persons cannot act 
as de facto officers of an office which 
has been abolished.’’ 


13. H. Eliot Kaplan writes in his book 
entitled “The Law of Civil Service” at 
pages 214-215 thus: 


“B, “Good faith’ in Abolition of Positions.— 
There, of course, is no vested 
right to employment in.the pvblic ser» 
vice. ‘The notion, much too prevalent, 
that any one who has been appointed 
after a competitive examination is en- 
titled to be retained in the service is 
erroneous. Where there is any rea» 
sonable justification for eliminatirg 
positions in the public service, even 
* Where such abolition of positions may 
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be subject to judicial review, the incli= 
nation of the Courts is not to interfere, 
avoiding substitution of judicial wis= 
dom or judgmentfor that of the admi- 
nistrator. 


A position is not lawfully aholished 
solely because it has beer left 
vacart for a short period of time and 
subsequently filled by another ap» 
pointee then che one laid off and 
entitled to re-employment. 


Good faith «fa head of department 
in abolishing a position on alleged 
groundsof economy has often been chal- 
lenged. Most Courtshaveheld thatthe 
issue of good faith on the part of an 
admin istrativeofficial is one of law solely 
ior the Court to pass on, and not an 
issue of facts which may be submitted 
to a jury for determination. Tbe jury 
may determire the facts, which the 
Court in turn may find as a matter of 
law constitute bed faith but a verdict 
by a jury ‘that a departmental head 
had acted in bad faith in abolishirga 
position was set aside as a conclusion 
cf law, and not properly finding of 
fact. What constitutes bad faith as a 
matter of law in abolishing positions 
must be determined by the precise facts 
in each case. Asa general rule, where 
positions are purported to be eliminated 
and incumberts laid off, and thereafter 
identical or similar positions are re- 
established and the positions filled by 
others not entitled under the civil ser~- 
vice lawand rules to such employments, 
the Courts will not hesitate to order 
re-employment of the laid off emplo- 
yees.” 


14. The above passages sum up the law 
on the qvestion of abolition of posts in 
civil service as it prevails in United States 
of America. 


15. In England too there is provision 
for compulsory premature retiremert in 
the publio interest on structural grounds, 
grounds of limited efficiency and redun d= 
ancy. (Vide paragraph 1303, Volume 8 
Halsbury’s Laws of England 4th Edition.) 


i6. In the instant case, the abolition 
of the posts of village officers is sought 
to be achieved by a piece of legislation 
passed by the State Legislature. Want 
ofgood faith or mala fids cannot be attri 
buted to a Legislature. We have only 


p 


to see whether the legislation is a colour» 
able one lacking in legislative competence 
or whether it transgresses any other con- 
stitutional limitation. 


47. So far as the argument based on 
Article 19 (1) (g; of the Constitution is 
concerned, we are bound by the view ex- 
pressed by the Constitution Bench of this 
Court in Fertilizer Corporation Kamgar 
Union (Regd.), Sindri v. Union of India), 
S which Ch cadeschud. CJ.,has observed 
thus: 


‘The right to pursue a calling or to 
carry on an occupation is not the same 
thing as the right to work in.a parti- 
cular post under a contract of employa 
ment. If the workers are retrenched 
consequent upon and on account of 
the sale,it will be open to them to pur- 
sue their rights and remedies under 
the Indvstrial Laws. But the point 
to be noted is that the closure of an 
establishment in which a workman 
is for the time being employed does 
not by itself infringe his fundamental 
right to carry on an occupation which 
is guaranteed by Article 19 (1) (g) of 
the Constitution. Supposing a law 
were passed preventing a certain cate- 
gory of workers from accepting emp- 
loyment in a fertilizer factory,it would 
be possible to contend then that the 
workers have been deprived of their 
right to carry on an occupation. Even 
assuming that some of the workers may 
eventually have to be retrenched in 
the instant case, it will not be possible 
to say that their right to carry on an 
occupation has been violated. It would 
be open to them, though undoubtedly 
it will not be easy, to find ovt other 
avenves of employment as industrial 
workers. Article 19 (1) (g) confers 
a broad and general right which is 
available to all persons to do work of 
any particular kind and of their choice. 
It does not confer the right to hold a 
particular job or to occupy a particular 
post of one’s choice. Even under Arti- 
cle 311 of the Constitution, the right 





1. (1981) 1 
S.C.R. 52 : 
. 348, 
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568 : (1981) 2 
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to continue in service falls with the 
abolition of the post in which the per~ 
son is working. The workers in the 
instant case can no more complain of 
the infringement of their funda mental 
right under Article 19 (1) (g) than can 
a Government servant complain of 
the termiration of his employment 
on the abolition of his post. e choice 
and freedom of the workers tc work as 
industrial workers is not affected by 
the sale. Thesale may at the highest 
affect their locum, butit does nota ffect 
their locus, to work as industrial wors 
kers. This is encugh unto the day on 
Article 19 (1) ©.” 


18. In view of the above rvling, it isnot 
possible to hold thatthe Act violates Arti 
cle 19 (1) (g) as it does not affect the 
rightof any of the incumbent of the posts 
to carry on any occupation of their choice 
even though they may not be able to 
stick on to the posts which they were 
holding. 


19. We shall next examine the argu“ 
ment basedon Article 311 (2) of the Cons ~“ 
titution. We havealready seen in the 
hertilizer Corporation Kamar Union's case! 
the observation to the effect: “Even under 
Article 311 of the Constitution, the right 
to continue in service falls with the abo- 
lition of the post in which the person is 
working”. Itissaid that the ‘‘actofremov- 
ing a person froma chair is different 
from the act ofremoval of the chair itself?’ 
although the incumbent loses the chair 
in both the cases. Since it is strenuorsly 
urged before us thaf there is some amount 
of contradiction in some of the rulings 
of this Court, we shall review the lega! 
position to the extent necessary before 
reaching our own conclusion on the ques- 
tion. 


20. The doctrine that the tenure ofa 
holder of a civil post is dependent upon 
the pleasure of the Crown is peculiar to 
English law. 


21. In India, Article 310 of the Consti-« 
tution of India provides: 
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‘310. (1) Except as expressly pro= 
vided by this Constitution, every per- 
*son who is a member ofa defence ser- 
vice or ofa civilservice of the Union 
or of an all India service or holds any 
post connected with defence or any 
civil post under the Union holds office 
during the.pleas.re of the President, 
and every person who isa member of 
a civil service of a State or holds any 
civil post under a State holds cffice 
during the pleasure of the Governor 
of the State. 


(2) Notwithstanding that a person 
holding a civil post under the Union 
or a State holds office during the plea- 
sure of the Presidentor, as the case may 
be, of the Governor of the State, any 
contract under which a person, not 
being a member of a defence service 
or of an ail=India service or ofa civil 
seivice ot the Union ora State,isap-= 
pointed under the Constitution to hold 
such a post may, if the President or 
the Governor, as the case may be, deems 
it necessary in order to secure the sure 
vices ofa person having special quali- 
fications, provide for the payment to 
himofcompensation ,if before the expira = 
tion ofan agreed period that post is 
abolished or Fe is, for reasons nat con» 
nected with any misconduct on his 
part, required to vacate that post.” 


22. While the dcctrine of pleasure in- 
ccrporated in Article 310 carnot be con.» 
trolled by any legislation, the exercise 
of that power by the President or the 
Governor, as the case may be,is however 
made subject to the other provisions of 
the Constitution, one of them being Arti- 
cle 311, which is not made subject toany 
other provision of the Constitvtion and 
is paramount in the field occupied by 
it. The contention urged before us is 
that every kind’ of termination of em- 
ployment under Government would at= 
tract Article 311 (2) of the Constitution 
anda termination on the abolition of the 
post cannot be an exception. While 
construing Article 31I (2) of the Cons- 
titution, as it stood then, in Paraskotam 
Lal Dhingra % Union of India}, Das, CJ., 
observed : 
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‘The Government cannot terminate 
his service unless it is entitled tò do so: 
(1) by virtue of a special term of the 
contract of employment, e.g., by giving 
the requisite notice provided by the 
contract; or (2) by the rules governing 
the conditions of his service, e.g., on 
attainment of the age of superannuas 
tion prescribed by the rules, or on the 
fulfilment of the conditions for coms» 
pulsory retirement or, subject to certain 
safegnards cn the aboittion af tle post or 
on being found gvilty, after a proper - 
enquiry on notice to him, of miscon- 
duct, negligence, inefficiency or any 
other disqualification.’’ (Italics 
added). 


23. Again at pages 857-858 in the same 
judgment, the learned Chief Justice 
observed : 


‘Ihe foregaing conclusior , however, 
does not solve the entire problem, for 
ithas yet to be ascertained as to when 
an order for the termination of service 
is inflictedasand by wag cf prnish ment 
and when it is nct, It bas already 
been said that where a person is ap- 
pointed substantively to a permanent 
post in Government service, he nor- 
mally acquires a right to hold the post 
vn til fede the rules, he attains the 
age ofsuperannvation or is compul- 
sorily retired and in the absence ofa 
contract, express or implied, or a 
service rule, he cannot be turned out 
of his post unless the post itself ts abolished 
or unless he is guilty cf misconduct, 
negligence, inefficiency or other dis- 
qualifications and appropriate pro- 
ceedings are taken under the serivce 
rules read with Article $11 (2).”’ 
(Italics added). 


24. It may be mentioned here that the 
words ‘“‘subject to certain safeguards’’ 
found in the earlier extract are not used 
with refererce to abolition of posts in 
the above extract. Later on, Das, Cf. 
observéd that the Covrt should apply two 
tests namely: (1) whether the servart had 
a right to the post or the rank; or (2) whe-~ 
ther he had been visited with evil conse= 
quer ces such as loss of pay and allowances, 
a stigma affecting his furture career in 
order to determine whether the removal 
of an officer frem a post attracted Arti- 


iy 


cle 311(2). The decision in Paraskotam Lal 
Dhingra’s case4, was reviewed by a Bench 
of seven Judges of this Courtin Moti Ram 
Deka v. General Manager, N.E.F. RIJ.?. 
In that case the question which arose 
for consideration was whether rules 148 
(5) and 149 (3) of the Indian Railwa 

Establishment Code, violated either Arti- 
cle 311 (2) or Article 14 of the Cons- 
titution. Subsrules (1) and (2) of rule 
148 dealt with temporary railway servants 
and apprentices respectively The rele~ 
vant part of rule 148 (3) read thus : 


© 148 (3). Other (non=pensionab le) 
railway servants. he service of 
other (non-pensionable) railway ser~ 
vants shall be liable to termination on 
netice on either side for the periods 
shown below. Such notice is not how- 
ever required in cases of dismissal or 
temovalasa disciplinary measure after 
compliance with the provisions of 
clause (2) of Article 311 of the Ccns-» 
titution, retiremen tor attaining the age 
ofsuperannuation, and termination of 
service due to mental cr physical 
incapacity’’. 


25. Rule 149 was brovght into force 
in the place cf rule 148 in the case cf 
. pensiona bie servants in November, 1957. 
Here again ,sub-rules (1) and (2) of rule 
149 dealt with temporary railway servants 
and apprentices. Rule 149 (3) read thus: 


‘149 (3). Other railway servants. — 
The services of other railway servants 
shell be liable to termination on notice 
on either side for the periods shown 
below. Such nctice is not, however, 
required in cases of dismissal or removal 
as disciplinary measure after compli- 
ance with the provisions of clause (2) 
of Article 311 ofthe Constitution, retire» 
ment on attaining the age of super- 
annuation, and termination of service 
due to mental or physical incapacity.” 


26. The majority judgment in this case, 
however, observed that a Government 
servanton being appointed toa post per» 
manenetly acquired a right to hold the 
post under the Rules until he attained the 
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age cfsuperannuation or was compulsori= 
ly retired or was found guilty of an actof 
misconduct in accordance with Artiele 
311 (2). It disapproved the statement 
found in Parashotam Lal Dhingra’s case}, 
to the extent it recognised the removal 
ofa permanent Government servant under 
a contract express or implied cr a service 


Rule. After referring to one passage 
in Paraskotam hal cLhingra’s case}, 
Gajendragadkar, J. (as he then was), 


whe delivered the majority judgment in 
Moti Ram peka’s case®, observed thus : 


‘Reading these two observations toge- 
ther, there can be no doubt that with 
the exception of appointments held 
under special contract, the Court took 
the view that wherever a civil sers 
vant was appointed tc a permanent 
pest substantively, be had a right to 
hold that post until he reached the age 
of superannuation or was compul« 
sorily retired, or the post was abolisted. 
In all other cases, if the services of the 
said servant were terminated, they 
would have to be in conformity with 
the provisions of Article 311 (2), because 
termination in such cases amounts to 
removal. The two statements of the 
law to which we have just referred do 
not leave any room for doubt on this 
point.’’ (Italics added). 


27. It may be noticed that removal of 
a Government servant froma post on 
its abolition is recognised in the above 
passage as a circumstance not attracting 
Article 511 (2) of the Constitution. 'The 
Court after a review of all the decisions 
before itincluding the decision in Parasho= 
tam Lal Dhingra’s caset, held that the above 
two rules 148 (3) and 149 (3) which 
authorised the removal of officers holding 
the posts substantively by issuing a mere 
noticeinfringed Article 311 (2) ofthe Con» 
stitrtion. The question of abolition of 
posts did not arise for consideration in 
this case. The validity of removal of a 
Government servant holding a perma- 
nent post on its abolition was considered 
by Desai, J. and Chandrachud, J. (as 





1. 1958 S.C.J. 217: 1958 S.C.R. 828 : 
A L.R. 1958 S.C. 36. 
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S.C. 600. 


33 
he then was) in P.V. Naikv. State of Mapan 
rashtra1, The 
tht termination ofservicc ofa Government 
servant consequent upcn the abclJition 
of posts did not involve ‘punishment’ at 
all and therefore did not attract 
Article 311 (2). 
28. Since much reliance is placed by 
the petitioners on the decision of this 
Court in State of Mysore v. H. Papanna 
Gouda%,itis necessary to examine that 
case in some detail. The facts of that 
case were these : The respondent in that 
case was holding the postof a chemical 
assistant in the Agricultyral Research 
Institute, Mandya in the Department of 
Agriculture of the State af Mysore. 
Under the Mysore University of Agri- 
cultural Sciences Act, 1963 which came 
into force on 14th April, 1964, the Univer- 
sity of AgriculturalScienves was esta blished 
Subssection (5) of section 7 of that Act 
provided : 
‘s 7 (5). Every person employed in 
any of the colleges specified in sub-sec~ 
tion (1) or in any of the institutions 
referred to in subssection (4) imme- 
diately before the appointed day or the 
date specified in the order under sub= 
section (4), as the case mav be, shall, 
nas from the appointed day or the speci- 
fied date, become an employee of the 
University on such terms and condi- 
tions as may be determined by the 
State Government in consultation with 
the Board.” 
29. ‘Ihe Board referred to in the above 
sub-section was the Poard of Regents of 
the University. By a notification, dated 
29th September, 1965 issued under section 
7 (4) and (€) of that Act, the controland 
management of a number of research 
and educational institutions under the 
Department of Agriculture were trans- 
ferred to the University. Along with 
them, the Institute in which the respon~ 
dent was working was also transferred to 
the University. The result was that the 
respondent ceased to be an employee cf 
the State Government and became an 
employee of the University. Thereupon 
he questioned the validity of subsections 
(4) and (5) of section 7 of the said Act on 
the ground tha: they contravered Arti- 


1. A.I.R. 1967 Bom. 482. 
. 2. (1971) 28.C.J. 367: (1971) 2 S.C_R. 
0831: A.I.R. 1971 S.C. 191. a 
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cle 311 (2) of the Constitution, before 
the High Court of Mysore, which upheld 
his plea. The State Government ques= 
tioned the decision of the High Court 
before this Courtin the above case. This 
court affirmed the decision of the High 
Court holding that Article 911 (2) of the 
Constitution had been contravened as 
the prospects of the respondent in Govern = 
ment service were affected. In this case 
the parties proceeded on the basis that 
there was no abolition of pest as such as 
can beseen fromthe judgmentof the High 
Court. The only ground was whether 
when the post continued to'exist though 
under a different master, in this case it 
being the University, it wes open to the 
State Government to trensfer its employee 
to the control of a new master without 
giving an option to him to state whether 
he world continue as a Government emp- 
loyee or not. The Court was not 
cerneda bout the consequences ofa bolition. 
ofa postas such in this case. As can be 
seen fromthe judgment of the HighCourt 
in this case (vide Papanna Gowda v. Siate 
of Mysore! one serious infirmity about the 
impugned provisions was that whoever was 
holding the post in any of the institutions 
transferred to the University automati- 
cally ceased to be the Government 
servant. Even if the case was one where 
abolition of the post was involved, the 
law should have made provision for the 
determination of the employees in the 
cadre in question who would cease to 
be Government employees with reference 
to either the principle of ‘last come, first 
go’ or any other reasonable principle aud 
Siven them an option to join the service 
under the new master instead of just trans- 
ferring all the employees who were then 
working in the institutions tothe Univer» 
sity. The impugned provisions were rot 
rules dealing with the age of superann.ua = 
ticn or compulsory retirement. Nor the 
case was dealt with on the prirciple of 
abolition of posts. The decision in this 
case takes its colour from the peculiar 
facts involved in it. One principle that 
may bé deduced from this decision is that 
ifa postisnot a special postandits incum- 
bent is a member of a cadre his rights 
as a member of the cadre should be con-= 





1. (1969) Serv. L.R. 
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sidered before deciding whether he has 
ceased to be a gcvernment employee on 
the abolition of the pcst. It is likely that 
von such scrutiny the services of another 
member ofthe cadre may have to be 
terminated on its abolition or some cther 
members of the cadre mayhave to bere- 
verted toa lower post from which he may 
have been promoted to the cadre in ques- 
tion by the application cf the principle 
of ‘lastcome, firstgo’. If,however, where 
the posta bolishedisa special postor where 
an entire cadre is abolished and there 
is no lower cadre to which the members 
of the abolished cadre can reasonably 
be reverted, the application cf this princi= 
plé may not arise at all. In the circum- 
stances, the petitioners cannot derive 
much assistance from this decision. 


30. The question whether Article 811 (2) 
would be contravened if a Government 
servant holding a civil post substantively 
lost his employment by reason of the 
abolition of the post held by himdirectly 
arose for consideration before this Court 
in Ramanatha Pillai v. State of Keraja1. ‘Iwo 
points were examined in that case— 
nee the Government hada right to 
abolisha postin a serviceand (ii) whether 
a bolition ofa post was dismissal or removal 
within the meaning of Article 311 of the 
Gonstituticn. The Court held that a 
post could be abolished in good faith but 
the order abolishing the post might lose 
its effective character if it was established 
to have been made arbitrarily, mala fee 
or asa Mask of some penal action within 
the meaning of Article 311 (2). After 
considering the effect of the decisions in 
Pan shotam Ial Dhingra’s case*; Champaklal 
v. Union of india®, Moti Ram Deka’s caset, 
SatishGhandra v. Union of India5; and Shyam 
Lal v. State of U.P.%, this Gourt observed 
in this case thus : 





1. (1974) 1 S.C.R. 515: (1973) 2 S.C. 
C. 650: A.I.R. 1973 S.C. 2641. 

2. 1958 S.C.J. 217: A.I.R. 1958 S.C. 36. 
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S.C. 1854. 

4. ‘A.I.R. 1964 S.C. 600. 

5. 1953 S.C.R. 655: 1953 S.C.J. 323: 
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‘The abolition of post may have, the 
consequence of termination of service 
ofa Government servant. Such termina = 
tion is not dismissal or removal within 
the meaning of Article 311 of the Consti- 
tution. The opportunity of showing 
cause against the proposed penalty of 
dismissal or removal dees not therefore 
arise in the case of abolition of post. 
The abolition of post is not a personal 
penalty against theGovern ment servart. 
The aboliticn of post is an executive 
policy decision. Whether after abolis 
tion .of the post, the Government sere 
vant who was holding the pcst would 
or could be offered any employment 
under the State would therefore be a 
matter of policy decision cf the Govern. 
ment because the abolition of post does 
not confer'on the person holding the 
abolished post any right to hold the 


`p 99 


post.’ 


31. The true effect of the decisicn in 
Moit Ram Deka’s case}, on the question of 
applica bility of Article811(2)of the Consti» 
tution to a case of abolition of post has 
been clearly explained in this case and we 
have very little to say anything further on 
it. Suffice it to say that the Moti Ram 
Deka’s caset, is no authority for the pros 
position that Article 311 (2) would be 
attracted in such a case. 


32. The above view was followed b 
this Courtin State of Haryanav. Des Raj}, 
to which one of us (Murtaza Fazl Ali, J.) 
was a party. Khanna, J., speaking for 
the Court observed thus: . 


‘Whether a post should þe retained 
or abolished is essentially a matter for- 
the Government to decide. As long 
as such decision of the Government is 
taken in good faith, the same cannot 
be set aside by the Court. Jt is not 
open to the court te go behind thé wis- 
dom of the decision ard substitrte its 
own opinion for thatof the Government 
or the pointas to whether a post should 
or should net be abolished. The deci- 
sion to abolish the pcst shorvld, however, 





1. A.I.R. 1964 S.C. 600. 
2. (1976) 2 S.C.C. 844: (1976) 2 S.C. 
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as already mentioned, be taken in 
-good faith and be not usedas_ a cloak 
-ox pretence’ to terminate the services 
-of a person: holding that post. In case 
‘it is‘found on consideration of the facts 
ofa case that the abolition of the post 
was only a device to terminate the ser- 
‘vices of an employee, the abolition of 
, the post would suffer from a serious 
infirmity and wculd pe liable to be set 
aside. ‘The termination of a post in 
good faith and the consequent termina - 
, ticn. of the services of the incumbent 
l a post would not attract Article 


33. “Before concluding our discussion 
on. this\topic, it is necessary to refer to 
a decision of the Jammu and Kashmir 
High. Court in Abdul Kkalik v. State of 
Aes -and ‘Kashmir', tc which one of us 
Murtaza Fazl Ali, J. as he then was), 
was a party in which the validity of the 
abolition of posts constituting the special 
police squad of the State of Jammu and 
Kashmir was questioned. In that case, 
the High Court while recognising the 
power of the State Government to abo- 
lish the posts and to terminate the ser- 
vices of the incumbents of such posts held 
that such action could be validly taken 
onty subject to certain safegucrds and 
in the the absence of any svch safeguards 
the abolition was bad. The High Court 
did not clearly spell out the nature and 
extent of safeguards referred to therein. 
‘The High Court relied on the words ‘sv b- 
ject to certain safe: uards,on the abolition 
of ‘posts’ in the passage ocurring in 
Parastotam Lal Dhingra’s case®, which is 
extracted above to reach the conclusion 
that unless‘the abolition of posts was ac» 
companied by such safeguards, Article 
311 would be infringed. With respect, 
it-should be stated that the High 
Court, did not notice that in another 

assage’ in the same decision, which 
is'also extracted above, the abolition of 
posts referred to therein was unquali- 
fied. In-this passage there is no reference 
to-any safeguards at all. Probably the 





a s r 
‘ 


1. 1964 Kash.L.J. 366: ALR. 1965 J. & 
K. 15 (E.B). 7 cooo on 

+ 2- 1958 $.C.J. 217: 1958 S.C.R. 828, 
841: A.1.R. 1958 S.C. 36, 


t 


REPORTS—(SUPREME COURT) 


[1983 
safeguards’ referred to in the passage 
in Parashotam Lal Dhiagar’s case1, meant an 
abolition cf post*-which was in good faith 
and nota pretence of abolition ofa post 
resorted to in order to getrid ofits incum= 
bent and the creation of the same post 
with a different fcrm or name witha new 
incumbent. The ab. ve view of the High 
Court of Jammu and Kashmir is, how- 
ever ,in conflict with the decision in Rama- 
natha Pillai’s case4’and.bence must be consis 
dered as having been overruled by this 
Court. In modern administrations, it 
is necessary to recognise the existence of 
the power with the Legislature cr the 
Executive to create or abolish posts in the 
civil service of the State. The‘ volume 
of administrative work, the measures of 
economy and the need for streamlining 
the administration to make it more effi- 
cient may induce the State Government 
to make alterations in the staffing patterns 
of the civil service necessitating either the 
increase or the decrease in the number 
of posts. ‘This power is inherent in the 
very concept of governmental adminis- 
traticn. Todeny that power to the Govern« 
mentis to strike at the very roots of pro- 
per public administration. The power 
to abolish a post which may result in the 
holder thereof ceasing to be a Govern 
ment servant has got to be recognised. 
But we may hasten to add that any action 
legislative or executive taken purusant 
to that power is alway 8 subject to judicial 
review. 


34. It is no doubt true that Article 38 
and Article 48 of the Constitution insist 
that the State should endeavour to find 
sufficient work for the people so that they 
may put their capacity to work into -eco- 
nomic use.and earn a fairly good living. 
But these Articles do not mean that every= 
body should be provided with a job and 
in the civil service ofthe State andifa per= 
son is provided with one he should not 
be asked to leave it even fora just cavse. 
Tfit werenotso,there would be no justi- 
fication for a small percentage of the 
population being: in Government -ser- 
vice and in receipt of regular income and 
a large Majority of them remaining ovt= 


1. 1988 S.C.5. 217. - > 
2. (1973) 2 S.C.C. 650; A.I.R. 1973 
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side with no guaranteed means of living. 
It- would certainly be an ideal state of 
affairs if work could be found for all the 
able-bodied men and women and every- 
body is guaranteed the right to partici- 
pate in the production of national wealth 
and to enjoy the fruits thereof. But we 
are today far away fromthat goal. The 
question whether a person who ceases to 
be a Government servant according to 
law should be rehabilitated by giving 
an alternative employment is, as the law 
-stands today,a matter of policy on which 
the Court has no voice. 


35.° On a fair construction of the provi- 
sions of Article 311 (2) of the Constitu- 
tion and a consideration of the judicial 
precedents having a bearing on the ques- 
tion we are of the view that itis not possi- 
ble to hold that the termination of ser- 
vice brought abort by the abolition of a 
post effected in good faith attracts Arti- 
cle 311 (2). An analysis of Article 311 
(2) shows that it puaranteés to a person 
who isa member cf a civil service of the 
Union or an All India Service or a civil 
„service of 9 State or holds a civil post the 
right to defend himself in any proceeding 
leading to his dismissal, removal or reduc- 
tion in rank. It requires that in such a 
case an inquiry should precede eny such 
action ,atthatinquiryhe should be inform- 
edofthe charges against himand given 
a reasonable opori ‘of being heard 
in respect of those charges. Where it 
is proposed after such inqviry to impose 
upon him any such penalty, such penalty 
may Le imposed‘on the basis of the evi- 
dence addvced during such inquiry and 
ittshallnot be necessary tc give such per- 
sonany opportunity of ma Ring represen ta- 
tion ‘on the penalty proposed.: The 
second proviso to Article 311 (2) of the 
Constitution sets ovt the circumstances 
when that clause wouldnotdpply. These 
provisions show that Article 311 (2) deals 
with the dismissal, removal, or reduction 
in rankas a measure of penalty on proof 
of an act of misconduct on the part of 
the official concerned. This fact is em- 
phasised by the introduction of the words 
‘an enquiry inwhich he has been informed 
of the charges againsthim’in Article 311 

2) when it was substituted in the place 
of former clause (2) of Article 311 by the 
Constitrtion (Fifteenth Amendment) Act, 


1963 which came into force on 5th Octo- 
ber, 1963. In the circumstances it is diff - 
crlt tc hold that either the decision, in 


Moti Ram ‘Deta’s case? or the decision in|- 


Papanna' Gowda’s case? lays dawn that the 
provisions of ‘Article 311 (2) should he 
complied with before the services of a 
Government servant are terminated‘as 
a consequence of the abolition of the, post 
held by him for bona fide reasons. ,- In 
view of the foregoing, it cannot be said 
that the Act impugned in these petitions 
by which the village cffices in the State 
o1 TamilNadu were abc lished cor tra venes 
Article 311 (2) of the Constitution. °° 
36. We have now to consider the submis- 
sicn based on Article 14 of the Constitu- 
tion. This .aspect of the case has, to-. be 
examined-from two angles — (i) whether 
the step taken by the Legislature to'a bo- 
lish - the village offices-in question: is so 
arbitrary as to conflict with Article 14 of 
the Constitution and (ii) whether-ynequals 
have been treeted as equals by ‘the 
Legislature. 73 = oe 
-37. While dealing with the first pointit 
is to be observed that the posts of village 
officers which were governed by the 
Madras Act II of 1894, the Madras: Act 
III of 1895 end the Board’s Starding 
Orders were feudalistic in character.and 
theapp?intmenistothose posts were govern 
ed by the law of primogenitvre, the 
family in which the applicant was born, 
the village in which he was born, and 
the fact whether he owned any property 
in the village or not. These factors are 
alien to modern administrative service 
andare clearly opposed to Articles 14and 
16 of the Constitutior. ‘No 
educational qualifications had been pres- 
cribed.’ It was enovgh if the applicants 
krew reading and -writing.in the case .of 
some of them. The posts wer not govern- 
ed by the regular service rules applica ble 
generally to all officials in the State sert- 
vice. Rightly therefore, the admini= 
stre tive Reforms Commission recommend 
‘ed their abolition and reorganisation o 
the village service. The relevant part 
of the Report of the Administrative Re- 
ferms Commissicn reads thus! : 

1. (1964) 5 S.C.R. 683: A.I.R. 1964 
S.C. 600. i E Cc 

2, 1969 Lab.I.C, 730, . 


, 
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** The concept of service was conspicu= 
ously absentin this relationship. Vil- 
lage officers were part.time employees 
and not sybject to normal civil service 
discipline. They do not function from 
«public offices where they were expects 
ed to receive peopleand transact public 
business. All accounts, survey and 
registry records were in their private 
custody. Villagers had to go to the 
residences of village officers and await 
the lattcr’s convenience for referring 
to public records or for getting extracts 
from them. This reduced the accessi« 
bility particularly of ‘thigh caste’? vil- 
lage officers to the poor farmers of the 
“backward and untouchable’? com- 
munities. Their emoluments for the 
partetime service, were meagre and 
pepeered to be an honorarium rather 
than a living wage. Communicaticns 
and living conditions jn villages being 
difficult, subordinate inspecting offi= 
cers were dependent on the priv2te hos= 
pitality of village officers during their 
Official visits. These factors led to 
the village officers developing an atti- 
tude of condescension in their dealings 
with villagers. Even though the heredi- 
., tary principle was held to .be unconsti- 
_ tutional recently, the -members of 
their fa milies still get preferential treat» 
ment, even if informally, in filing up 
vacant offices. In recent times, village 
officers have generally ceased to 
. be leading and affluent ryots and are 
reduced to earn their livelihood largely 
through the misuse of their position.” 


38. The problems involved in’ the re= 


organisation of Revenve villages in ` 


Tamil Nadu were also discussed in the 
Report of Mr. S.P. Ambrose, I.A.S., sub= 
mitted to the State Government in 
January, 1980. In the course of the 
-Report, he observed: 


**4.2. Resorganisation of Revenue Pile 
lages.— 4.2.1. In view of the consi- 
dera ble increases in the total beriz of 
villages, particularly those with exten- 
sive irrigated areas, new rules for the 


regular police esta blish ments the nerms, 
for determining the strength of the vil 
lage esta blish ment, as laid down in B.P- 
Ms.No. 324, dated the 9th December, 
1910, read with B.P. Ms.No. 231, dated 


23rd February, 1921, no longer hold 
good. 


4.2.2. The size of tbe survey villages 
vary widely; 477 hectarės is the extent 
of the smallest village and 20,947 hece 
tares is the extent of the biggest vil- 
lage. In terms of population, the sma l- 
lest has a population of $38, while the 
largest has a population of 12,777. 
Even though survey villages have been 
grouped to form convenient revenue 
groups for purposes of village adminis» 
tration, the size of revenve groups also 
vaty widely. With the increases in 
the area cultivated, area irrigated (both 
from Government and private sources) 
and the number of pattas the work load 
in mosti villages has increased consider a= 
bly now. The question for considera- 
tion is whether a comprehensive exer = 
cise to reorganise the revenue villages 
into convenientand viable village ad- 
ministrative units with reference to the 
existing work—load should be attempted 
and therafter to revise the strength of 
the village establishment by laying 
down fresh norms fer determining 
its strength. This : will be a major 
administrative exercise. If con venient 
village administrative units with, more 
or less, equal worksload are to be con» 
situted, several factors like area criti- 
vated (gross and nét), area irrigated, 
crop pattern, pulation, number of 
pattadars and beriz have to be taken 
into account. Before this is attempted, 
the major policy issue is whether to 
continue the present part-time system 
of village officers or to have régular, 
transferable Government servants as 
Village Officers in charge of bigger 
administrative units as recommended 
by the Administrative Reforms Com- 
mission.’ 


regulation and distribution of water in 
the project areas and in old ayacut 
areas, and the reduced work and res- 
ponsibilities of the talə yaris on account 
of the increase in the strength of the 


A 


39. Having regard to the abolition of 
similar village offices in the neigh bour- 
ing States of Karnataka and Andbra Pra- 
desh and the’ agitaticn in the State of 
Tamil Nadu for reorganisation of village 


1) 


service, it cannot be said that the deci- 
sion ‘to abolish the village offices which 
were feudalistic in character and anach» 
ronisms in the modern age was arbitrary 
or unreasonable. Another aspect of the 
same-question is whether the impugned 
legislation is a colourable one passed with 
the object of treating the incumbents of 

ille ge offices in an unjust way. A similar 
contertior was rejected by this Court in 
B.R. Shankaranarapana v. State of Mysore+,in 
which the validity of the Mysore Village 
Offices Abolition Act (XIV of 1941) 
which tried to achieve more or less a 
similar object arsse for consideration, 
with the following cbservations: 


**(13) As pointed cut by this Court in 
. Gajapati Narayan Deo’s case*, the whole 
' doctrine of coloura ble legislation resol- 

ves itself into the qresion of compe» 
‘tency of a particvlar legislatvre to 
enact a particular law. If` the legis» 
lature is competent to pass the 
particvlar law, the motives which 
impel it to pass the law are really ir- 
relevant. It is open to the Covrt to 
sctutinize the law to ascertain whether 
the legislature by device, purports to 
make a Jaw which, though in form appe= 
ars to be within its sphere, in effect 
and substance, reaches beyond it. 


. .(14) Beyond attempting the argument 
. that the impugned Act is a piece of 
coloura ble legislation, learned counsel 
for the appellant has not succeeded 
in substantiating his contention that 
the Actand the Rules made thereunder 
are merely a device for removing tbe 
resent incumbents from their Office. 
‘The provisicns of the Actand the Rules 
made thereunder plainly provide for 
the abolition of hereditary village offices 
and ma ke those offices stipendiary posts. 
The Act makes no secret of its in tentian 
to abolish the hereditary posts. 


(15) Jt is argued that even after abo. 
lition, the same posts are sought to be 
continued, It is no doubt true that 
the names of the offices have not been 





1. (1966) 2 S.C.J. 329: 'A.I.R. 1966 
S.C. 1571, : 

2. 1953 S.CT. 592: 1954 S.C.R. 1: AL 
R. 1953 S.C.. 375s. : t i Y : 
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changed but there is a basic strucs 
tural difference between the posts that 
have been abolished and the posts fhat 
have been created. The posts created 
by the new Act are stipendiary posts. 
They carry salaries according to the 
grades created by the rules. -The ins 
cumbents are transferable and their 
service is pensionable. Different qua» 
lifications are prescribed for the new 
posts. From a’ consideration of the 
incidents attaching to the new posts 
itis clear that the old posts have been 
abolished and new posts have been 
created and that the whole complexion 
of the posts has been changed. 


(16) The result is that in our opinion 
the impugned Act cannot be held to 
be a piece of coloura ble legislation and 

as such invalid.” 


40. A learned discussion on all the points 
raised in the above case is found in the 
judgment of the High Court of Mysore 
in Honnalige Gowda v. State of Mysore}, 
Hence the above contention has to bej 
rejected. 


41. The next contention of the peti 
tioners which is of some svbstance and 
which is based again on Article 14 needs 
to be examined here. ‘It is seen from 
section 2 (e) of the Act that the expres- 
sion ‘partetime village officer’ is defined 
as follows: 


2 (e). “part-time village offcer” 
means Vilage Headman (including 
Additional Villege Headman), Village 
Karnam (including Chief Karnam 
and Additional Village Karnam) or 
Triune Officer appointed under :— 


(i) the Madras Proprietary Estates’ 
Village Service Act, 1894 (Madras 
Act II of 1894) or the Madras Herce 
ditary Village ces Act, 1895 (Madras 
Act ITI of 1895) ; l 


(ii) the Board’s Standing Orders; 


(iii) the Tamil Nadu Village Officers 
Service Rules,1970 or any other rules 





i; ATIR, 1964 Mys.. 84. a 
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ma de under the proviso to Article 309 
- -of the Constitution ; or 


- (i) any other law, 


. -but does not include Grama Ka valar, 


~ 


. Grama Paniyalar and Pasana Kavalar.”? 


42. By section 3 of the Act, the posts 
held by the part-time village officers, as 
définedabove,areabolished. Asa conse- 
quence of the above provision not ‘merely 
posts of officers appointed under the Mad- 
ras Act No. II of 1894, the Madras Act 
No, III of 1895 and the Board’s Standing 
Orders prior to 16th December, 1970 
but also the posts held by officers ap» 
pointed after that date under the Rules 
made under the proviso to Article 
309 of the Constitution i.e., The 
Tamil Nadu Village Officers Service 
Rules,1970 or anyother Rule made by the 
Governor have been abolished. It is 
argued that the abolition of posts of off = 
¢ials appointed after 16th December , 1970 
un der the Rules made under the prcviso 
fo Article 309 of the Constitution is vio-« 
lative of Article 14 of the Constitution. 
We have given our anxious consideration 
#0 this submission. Any classification 
should satisfy two ‘ests —(i) that there 
exists an intelligible differentia between 
those who are grouped together and those 
Who are not included in the grovp; and 
(48) that there exists a reasonable nexus 
tween the differentia and the object 
for which classification is made. Ass:ated 
‘éarliér the object cf the impugned législa- 
tion is to abolish posts which were part. 
time in nature and which had come into 
existence under laws which were feuda~ 
listic.in character and to replace them by 
posts-held by new incumbents who are 
recruited under it. Ihe question for con- 
‘sideration is whether the grouping toge- 
thér of the ‘part-time posts mentioned in 
ssection 2 (¢)of the Act is unconstitutional. 
There is no dispute that up to 16th 
December, 1970, all appcintments to 
village offices were being made vnder the 
two Madras Acts referred to above and 
the Board’s Standing Orders on the basis 
of factors dealt with above. But after 
16th December, 1970, recruitment was 
being made in accordance with the Tamil 
‘Nadu Village Officers Service Rules, 197C. 
By the said Rules a new service of part- 
«timo villa ge officers was constitrtea. Rule 
a 
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5 thereof prescribed the minimum edu- 
cational qualification and the tests which 
an applicant had to pass to be eligible 
for bing appointed. The Rules fixed 
the age of si'peranneation at 55 years. 
But even under ‘these’Rvles, the persons 
who were appointed were part-time vil- 
lage officers who were paid a fixed amount 
every month by way of remuneration. 
The nature cf duties performed by them 
and the. responsibilities: they had to dis 
charge were also the same. - The posts 
held by them were non -pensiona ble posts. 
Under the Act and the Rvles framed 
thereunder, the village administrative 
officers to be appointed are to be recruit- 
ed directly. No person shall be sat Sa 
for appointment to the pon of a village 
administrative officer unless he possesses 
the minimum general edvcational quali- 
-fication referred.to in rvle 12 (2) i) of 
Part II of the-Tamil Nadu State Sub- 
-ordinate Service Rules and prescribed in 
Schedule I to the said ‘Part II. Every 
person a ppoin ted to the‘post Fas within a 
‘period of one year fromthe date ‘on which 
he joins duty to undergo the. training 
and pass the: tests prescribed by rule 9 of 
the Rules made under the Act. Every 
person appointed as a village “adminis« 
trative officer is liable to be transferred 
from one place to another. The age of 
superannuation is fixed at 58 years. The 
said posts are no longer part-time posts and 
the Folders thereof are full-time Govern- 
ment officials entitled to draw salary every 
month in the scale of Rsi350 -10-420 -15-600 
and other allowances and these 
posts are pensionable posts, It is also 
to be seen from the recommendations of 
the Administrative Reforms Commission 
and other materials placed before us that 
the revenue villages will be reorganised 
so as to form viable administrative units 


‘which would require the servicesofa whole. 


time village administrative officer. ‘The 
area under a. village administrative officer 
is much Jarger than many of the existing 
revenue villages. When such reorganisa= 
tion of the village administration is ccn- 
templated, it w uld not be possible to 
allow charges of diverse sizes to continue 
to remain in any part of the Sta te of Tamil 
Nadu. In these circumstances, even 
thorgh: the village officers appointed after 
16th December, 1970 are in away ‘diffe- 


‘rent from the villege officials appointed 
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prior to that date, they too cannot be 
equated with the new village administra = 
tive officers who will be appointed under 


the Act and the Rules made thereunder..- 


It cannot, therefore, be held that Article 
14 of the Constitution hasbeen violated 
in abolishing the posts held py those ap- 
pointed after 16th December, 1970. 


| 
43. The petitioners in Writ Petitions Nos. 
6191,6355 and 6356o0f 1980 who are hold- 
ers of village offices in ‘Tiruttani Taluk 
and Pallipatu area ha ve questioned the im- 
ugned Acton the ground that the State 
PE could not pass the law with- 
out the previcus approval of the Central 
Government as required by. the proviso 
to subssection (4) of section 43 of the 
Andhra Pradesh and Madras {Alteration 
of Boundaries) Act, 1959 (Central Act LVI 
of 1959). The area in which these peti- 
tioners were working as village officials 
forms part of the transferred territories 
transferred from Andhra Pradesh to Tamil 
Nadu under the aforesaid Act. Their 
contention is that since they were working 
as village officials in the said area prior 
to the commencement of the abovesaid 
Act, the corditions of their service could 
not be altered to their prejudice without 
obtaining the previous approval of the 
Central Government. Section 43 of the 
Andhra Pradesh and Madras {Alteration 
of Boundaries) Act, 1959 reads : 


‘43. Provisions relating to services 
(1) Every person, who immediately 
before the appointed day, is serving 
in connection with the affairs of Andhra 
Pradesh or Madras shall, as from that 
day, ccntinue so to serve, unless he is 
required by general or special order of 
the Central Government to serve provi- 
sionally in connection with the affairs 
of the other State. 


(X) Assoon as may be after the appoint- 
ed day, the Central Government shall, 
by general or special order, determine 
the State to which every person provi- 
sionally allotted to Andhra Pradesh or 
Madras shell be finaly allotted for 
service and the date from which such 
allotment shall take effect or 
. deemed to have taken effect. 


(3) Every person who is finally allotted 
under the provisions of sub-section. (2) 


he 
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to Andhra Pradesh or Madras shall 
if he is not already serving therein, be 
made available for serving in that State 
from such date as may be agreed upon 
between the two State Governments 
or in default of such agreement, as may 

- be determined by the Central Govern« 
ment. 


(4) Nothing in this section shall be 
deemed to affect, after the appointed 
-day, the operation of the provisicns 
of Chapter T of Part XIV of the Consti- 
tution in relation to the determina- 
tion of the conditions cf service of per = 
scns serving in connection with the 
affairs of Andhra Pradesh or Madras: 


Provided that the conditions of service 
applicable immediately before the’ ap- 
pointed day to the case of any person 
provisionally or finally allotted to 
Andhra Pradesh or Madras under this 
section shall not be varied to his dis. 
advantage except with the’ previous 
approval of the Central Government. 


(5) The Central Government may at 
any time before or after the app inted 
day give such directions to either State 
Government as May appear t0 it to be 
necessary for the purpose of giving effect 
to the fcregoing provisions of this 
section and the State Governmert 
shall comply with sich directions.°? 


44. The answer of the State Govern« 


‘ment to the above contention is that the 


petitioners in these petitions are not allot- 
ted under section 43 (2) of the a bovesnid 
Act to the State cf Tamil Nadu end hence 
the proviso to sub-section (4) section 43 
is not applicable. The petitioners have 
not shown any such order of allotment 
vnder section 43 (2). Hence the prov 
viso tc sub-section (4) of section 43 is not 
attracted. Under section 43 (4) cf the 
abovesaid Act, the State Government 
is entitled to deal with all the officials 
in theareas transferred to them in eccords 
ance with Chapter I of Part XIV of the 
Constitution. The above contention is| 
therefore, rejected. 


45. In the course of the hearing, on-a 
suggestion made by the Court, the learn. 
ed Attorney-General] filed a memoran - 


dum which reads as follows: ` 
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“ All the erstwhile Village Officers who 
possess the minimum general educational 
talification as required under the 
bolition Act znd irrespective of their 
age (bvt subject tc the rule of retirement 
framed under the Abolition Act and the 
Rules fra mod thereunder) will be screen ~= 
-ed by a Committee to be appointed 
by the Government. They need not 
make any application and they need not 
also appear for any test conducted by 
the ‘Tamil Nadu Public Service 
Commission for. the pest of Village 
Administrative Officer. Guideliners to 
the Cemmittee will be as follows :— 


(1) Punishment. 
(2) Physical condition. 


All the persons selected by theCommits 
tee will be appcinted by the competent 
authorities and relaxation in respect 
of age will be given. The will be 
new appointees under the Abolition 
Act and will be governed by the pro-« 
visions of the Act and the Rules made 
thereunder. Compersation will not 
be available to those who are so 
appointed. 


The remaining vacancies will be filled 
up from among the candidates already 
selected by the Tamil Nadu Public Ser- 
vico CGommission.°’ 


46. After the above petitions were filed 
under the interim pee iat passed in these 
cases all the officials involved in these 
. cases are being paid the honorarirm 
by the State Government. Those who 
failin these petitions would have become 
liable to repay the amount which they 
have thus drawn in excess of the compensa = 
ticn, ifany, they may be entitled tc. 
It is submitted by the learned counsel for 
the State of Tamil Nadu that the State 
Government will not take steps tc recover 
such excess amount. The above state- 
ment is recorded. 


47. Theattitude displayed by the State 
i Govern ment in filing the memorandum 
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referred to above and in making a state. 
ment to the effect that the amouft «paid 
pursuant to the interim orders in excess 
of the compensation payable to the village 
officials concerned will not be recovered is 
a highly commendable one and we record 
our deep appreciation for the laudable 
Stand taken by the Government. 


48. It was, however, strenuously urged 
by Shri R.K. Garg, that those who ha ve to 
vacate the posts would be without any 
workand some ofthem have large families 
and that compensation, if any, payable 
tn them is very inadeguate. He urged 
that it was the duty of the State Govern. 
ment to make adequate provision pur- 
suant to Article 38 and Article 43 of the 
Constitution. These Articles are in Part 
IV of the Constitution. They are not 
enforceable by the Courts but they are 
still fundamental in the governance of 
the country. 


49. The nature of the relationship that 
exists or ought to exist between the 
Government and the people in India is 
different fromthe relationshipbet ween the 
ruler and his subjects in the West. A study 
of the history of the fight for liberty that 
has been going on in the West shows that 
ithas been a continuous agitation of the 
subjects For more and more freedom from 
a king or the ruler who had once accuired 
complete control over the destinies of 
his subjects. The Indian tradition or 
history is entirely different. The atti- 
tude ofan Indian ruler is depicted in the 
statement of Sri Rama in the Ramayana 
thus : 


gilid ara air aay 


(Ramayana H1T.]0.3) 


(Kshatrivas (the kings) bea: the kow 
(wield the power) in order to see that 
there is no cry of distress (from any 
quarter). 


50. The duty of theadministrator, there» 
fore, is that he should promptly take all 
necessary steps to alleviate the suffer« 
ings of the people even without being 
asked to do so. While attending to bis 
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SOCIAL WORK AND THE DELIVERY 
OF LEGAL SERVICE IN INDIA. 


By 
K. S. Mamarrncam, Advocate, Madras. 


Though the basic objectives of lawyers and 
social workers are said to be the same, Ż.e., 
doing service to Society, social workers in 
India share with the general public much 
ignorance about lawyers and carry with them 
much distrust of lawyers. Thus there is a 
clash of objectives in their basic approach 
towards clients’ needs. 


In India, social workers develop ways of 
circumventing legal problems, rendering the 


' „Solution for the problems of the public or 


clients more bleak. 


No doubt a solution other than a legal solution 
to tha problems of the clients may suit their 
cases since legal answer in any particular case 
need not necessarily be the best. For example 
the client may like to settle the issue and 
avoid legal process and be willing to refer 
the matter to the Legal Aid Board, who can 
tackle the job more effectively as an institution ; 
or to refer an evicted family to a Housing 
Board; or a person dismissed from service 
to the Employment Exchange, who are sup- 
posed to do the service assigned to them 
effectively under statutory control. The 
clients may well be satisfied with such non- 
legal solution and avoid Court proceedings. 
This is due to the fact that in India kgal 
solution through Court of law is often slower, 
time-consuming and more expensive to achieve. 
Social workers are not conscious of the whole 
range of choice and the likely outcome of 
various types of problems confronting the 
citizens or chents and hence they are ill equip- 
abe to assure the best type of solution to 
em. 


Some particular points may be touched briefly 
having a bearing on future relationship be- 
tween lawyers and social workers: 


(1) Social work training, both courses and 
in-service should pay more attention to pro- 
fessional and general Jaw. 


(2) Information about law, legal aid, and 
the social security system must be readily 
available and up-to-date. 


J—9 
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(3) Social workers must be recruited from the 
members of the legal profession who have 
the necessary legal knowledge and back- 
ground. 


(4) Consideration could be-given to inte- 
grate the Department’s Legal Studies into the 
structure of the Department i.e., Bar Counci} 
and Legal Aid Clinics run under State Govern- 
ment patronage. 


(5) Legal aid servica personnel should have 
contact with solicitors to facilitate referral to 
a solicitor. 


~ 


With the advent of Tamil Nadu State Legal 
Aid and Advice Board with its 127 centres, 
functioning at all levels, all over the State, 
comprising District Committees, Taluq Com- 
mittees and Legal Aid Centres under the 
administrative control of judicial officers run 
and equipped with retired judicial officers and 
Court clerks at present perhaps with the 
lawyers of their choice, besides safeguarding 
the public interest by sponsoring their case 
before the judiciary, can absorb and put into 
Service the members of the legal profession 
who undoubtedly have sufficient knowledge of 
law, train them, and recruit them to impk- 
ment the social service through legalised. pro- 
cess. There is no comprehensive code for 
legal aid at present in India. Parliament is 
yet to enact legislation in this respect. J am 
sure that the Tamil Nadu State Legal Aid 
and Advice Board formed under the Socie- . 
ties Registration Act with noble object will 
have no dearth of resources in funds or legal. 
personnel to mobilise on a state-wide front to 
cater to the needs of the citizens who deserve 
legal aid, always remembering that there is no 
quid pro quo as far as the receipients are con- 
cerned. As pointed by Mr. P. Ramakrishnan, 
Chairman, Tamil Nadu State Legal ‘Aid and 
Advice Board, in one of his articles published 
in ‘Equal Justice’, the official journal of Tamil - 
Nadu State Legal Aid and Advice Board ‘a 
great deal is dependent upon the strategy relat- 
ed to local conditions, the personnel to be 
chosen, as instrument and the disinterested 
dedication of those in-charge to the goals to 
be achieved. 
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REMEDY WORSE THAT THE MIS- 

CHIEF; NEEDLESS COST OF LITI- 

GATION; A REPRESENTATION. 


By 
FR. BALASUBRAMANIAN, Advocate, Tanjore. 


‘Che former rule was that printed copies of 
the judgments under appeal should be applied 
, for and-issued and supplied for filing appeal. 
© Now to- remedy the delay in getting printed 
copies and. the cost involved; the High Court 
has dispensed with supply of printed copies 
for. appeal. But a more costly process has 
been introduced. Now along with the original 
certified copy of the judgment under appeal, 
four typed copies on blue paper one side only 
together with as many typed copies of judg- 
ment as there are respondents have to be 
supplied. What the appeal Court is going 
to do except in regard to division bench cases 
of the High Court—with 4 more copies of the 
„lower Court judgment is not quite apparent. 
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Blue paper in the market is prohibitively costly 
and to get so many copies typed ofšts»e more 
than the original printing charges., 


If spare copies as per rules are applied for, 
by any party how to furnish the spare copies 
iS a problem. 


The new rule which proposed to remedy the 
former evil has become more expensive than 
the former and has to be amended and suit- 
ably altered. Once certified copy of the judg- 
ment under apeal is filed, no further copies 
need ‘be called for in appeal. The respondents 
may be made to purchase their own copies - 
from the lower Court as appeal is only a 
continuation of the trial and one interested 
In supporting the impugned lower Court judg- ` 
ment must enable himself at his own cost to 

get the requisite copies. It is submitted that - 
ae matter requires consideration by-the High | 

court. 
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